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DECEMBER  TERM,   1846. 


DEN  EX  DEM.  MOSES  WALKER  d«.  JOHN  MARSHALL. 

Where  a  jadfment  m  for  the  penalty  of  a  bond  to  be  diieharged  on  the  pay« 
neBt  of  oertais  aiwid  damagee,  andtheezeontion  iMoing  thereon  leoitee 
the  jndgment  aa  for  the  damafea  only,  this  le  a  fatal  Tarianoe  and  any 
wle  nnder  the  execiition  ii  void. 

Where  a  jndgment  ia  againet  bein  for  landi  deeoended,  after  the  plea  of  f  ally 
admnuitered  faaa  been  found  in  faror  of  the  adniuiietrator»  and  the  esecn- 
tkm  iMiae  againet  the  goods  and  efaattelsi  landa  and  tenements  of  the  heiiey 
the  exeentioB  is  Toid. 

Appeal  from  the  Superior  Court  of  Law  of  Person 
County,  at  the  Spring  Term,  1946,  his  Honor  Judge 
Skttub  presiding. 

The  lessor  of  the  plaintiff  claimed  the  land  in  contro- 
versy, under  a  judgment  and  an  execution  against  the 
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Walker  o.  Manhall. 


heirs  at  law  of  Garnett  Neeljv deceased,  and  a  Sheriff's^ 
sale  and  deed  to  him  as  the  purchaser.  The  defendant 
contended,  that  there  was  no  proper  and  legal  execa- 
tion,  under  which  the  Sheriff  coaM  have  sold  the  land  f 
and  of  this  opinion  was  the  Court,  and  judgment  was 
rendered  for  the  defendant,  wherefrom  the  plaintiff  ap- 
pealed. 

Garnett  NeeV^  had  entered  into  a  bond,  in  a  penalty  of 
$2,000,  to  perform  certain  covenants  mentioned  in  the 
condition  of  the  same.    P,  M.  McMany,  administrator  of 
William  Stewart  deceased,  brought  suit  on  the  bond, 
against  the  administrators   of    G.  Neely,  in   Caswell 
County  Courts  and  at  October  Sessions,  1841,  obtained 
judgment  for  the  penalty  ($2,00e.>    The  sum  of  $395  44 
was  assessed  as  damages  by  the  jury  for  a  breach  of  the 
conditions  of  the  bond,  with  interest  from  the  1st  day  o^ 
July,  1841,  until  paid ;  and  there  was  judgment  accord- 
ingly ,  and  also  for  his  costs,  to  be  taxed  by  the  Clerk. 
The  plea  of  ^fully  administered^^  had  been  iound  by  the^ 
jury  in  favor  of  the  defendants.     A  scire  facias  was  then^ 
issued,  at  the  instance  of  the  plaintiff,  against  the  heirs 
at  law  of  G.  Neely  to  show  cause,  why  McMany,  admin- 
istrator, &c.,  should  not  have  judgment  and  execution 
against  them  as  heirs  at  law  of  G.  Neely,  deceased,  for 
the  aforesaid  debt  and  costs.    The  judgment,  as  above 
stated,  was  recited  in  the  scire  facias.    At  April  Sessions, 
1842,  there  M^as  judgment  for  the  plaintiff  according  to 
sci.  fa,  whereupon  B,Ji.fa.  issued  to  the  Sheriff  of  Per- 
son, against  ''the  goods  and  chattels,  lands  and  tenements 
of  Calvin  Neely  and  John  Marshall  and  his  wife,  and  Nicy 
Neely,  heirs  at  law  of  G.  Neely  deceased,''  to  satisfy  the 
sum  of  3395  44,  with  interest  from  April  Court,  1842, 
until  paid,  and  for  the  costs.    The  Sheriff,  returned  on 
this  execution  a  levy  on  the  premises  in  dispute  in  this 
action^  as  belonging  te  the  heirs  of  Garnett  Neely,  de- 
ceased.    Whereupon  a  venditioni  exponas  issued,  and,  at 
a  sale  under  it,  the   lessor  of  the  plaintiff  became  the 
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piurchaser  of  the  land  now  in  controversy,  and  the  Sheriff 
executed  to  hina  a. deed. 

Kerr^  for  the  plaintiff! 
Norwood^  for  the  defendant. 

Daniel,  J.  The  defendant  insist  that  there  nerer  was 
mny  such  judgment  as  that  recited  in  the^.  fa.  and  t)en- 
dki&ni,  and  th^t  therefore*  the  said  executions  were  void 
in  law.  The  judgment  on  the  set.  fa.  against  the  heirs 
by  default,  at  April  term,  1842,  was,  that  the  lands  de- 
scended from  their  ancestor  to  them  are  condemned  to 
the  satisfaction  of  the  judgment  recited  in  the  set.  feu 
which  was  for  9^,000,  to  be  discharged  by  force  of  the 
statute  by  the  payment  of  the  damages  assessed  by  the 
jury  for  the  breaeh  of  the  conditions  of  the  bond.,  Bjb* 
vised  Statutes^  Gh.  3i,  Sec.  %3.  There  never  was  a  judg* 
ment  against  the  heirs  of  6.  Neely,  for  the  sums  men* 
tionedin  the^  fa.  and  vendittonu  under  which  the  land 
was  levied  on  and  sold  to  the  lessor  of  the  plaintiff;  the 
Judgment  having  been  for  82,000,  and  the  executions  be* 
ing  for  9395  44,  the  damages  assessed  for  the  breaelju 
Besides,  the  judgment  was  against  the  lands  descended, 
and  the  executions  were  against  the  goods  and  chattels, 
lands  and  tenements  of  the  heirs  themselves.  The  judg- 
ment was,  thus,  against  the  assets  of  the  ancestor  in  the 
hands  of  the  heirs,  while  the  execution  was  de  bonis  prO" 
priis  of  the  heirs.  Those  variances  between  the  judg- 
ment and  executions  are  fatal  to  the  plaintiff's  title ;  and 
the  judgment  must  be  affirmed. 

Pu  Curiam.  Judgment  affirmed. 


SUPREME  COURT. 


\ 


PICKSON  AND   MABRY  m.  THOMAS  H.  ALEXANDER  &.  AU 

Jt  on«  partner  pnrchate  goods,  ottoniibly  for  the  finn,  but  in  truth  for  him* 
seifi  the  firm  ie  bound  in  the  lanie  manner  ae  it  wonld  bO}  if  the  partner 
bad  borrowed  money  for  the  firm  and  miaapplied  it* 

The  caee  of  Wharton  y.  Woodbum,  4.Dev.  and  Bat.  507,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Tyrrell 
Coontyt  at  the  Fall  Term,  1846,  his  Honor  Judge  Pearson 
presiding. 

The  action  is  assumpsit  for  goods  sold  and  delivered,  and 
was  tried  on  the  general  issue.  The  facts  were,  that  the 
defendants,  Thomas  H.  Alexander,  Joseph  Alexander,  and 
Abner  Alexander,  entered  into  partnership  in  a  fishery  in 
Tyrrell  County ;  and,  by  the  agreement,  each  of  them 
was  to  furnish  certain  things,  needful  to  the  prosecution 
of  the  business,  as  parts  of  his  stock  therein.  The  plain* 
tiffs  were  merchants  in  Virginia,. with  whom  the  defen« 
dauts  had  not  before  dealt,  and  who  had  no  knowledge 
of  the  particular  stipulation  between  the  defendants  just 
mentioned.  In  order  to  procure  some  of  the  articles, 
which  Thomas  H.  Alexander  Was  to  supply,  he  ordered 
them  from  the  plaintiffs  in  the  name  of  the  firmr  and  the 
plaintiffs  filled  the  order  to  the  value  of  $274  65  ;  and 
they  charged  the  goods  to  the  firm,  and  forwarded  them, 
and  they  came  to  the  use  of  the  firm. 

The  question  upon  the  trial  was,  whether  the  defen- 
dants, Joseph  and  Abner,  were  liable  to  the  plaintiffs. 
The  Court  held  that  they  were  ;  and  from  a  judgment 
against  them,  they  appealed. 

'  A^  MoorCf  for  the  plaintiffs. 
Heathi  for  the  defendants. 

^RuFFiK,  C.  J.  The  opinion  of  his  Honor  is  sustained 
by  the  direct  authority  of  Wharton  Yk  Woodbum^  4  Dev. 
and  Bat.  507.  It  is  there  laid  down,  in  conformity  with 
settled  principles,  that  if  one  of  the  partners  purchase 
goods  ostensibly  for  the  firm,  but  in  truth  for  himself,  the 
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firm  ifl  boiind  in  the  same  manner  as  it  would  be,  if  the 
partner  had  borrowed  money  for  the  firm,  and  misapplied 
it  If  it  were  not  so,  there  would  be  no  security  in  deal- 
ing with  partnerships.  How  could  these  plaintifis  know, 
that  Thomas  H.  Alexander,  was  breaking  his  contract 
with  the  other  parties,  and  was  not  buying  for  the  firm* 
when  he  said  that  he  was,  and  purchased  in  their  name  ? 
It  is  a  question  of  loss,  between  innocent  persons ;  and  it 
is  plain,  which  of  them  should  bear  it  His  co-partners 
trusted  Thomas  H.  Alexander ;  but  the  plaintiffs  did  not. 
They  trusted  the  firm,  upon  an  application  in  the  name 
of  the  firm ;  and  they  have  a  right  to  look  to  every  mem- 
ber  of  it  for  their  debt 

Pbk  GuRiAic*  Judgment  affirmed. 


DEN  ON  DEMISE  OF  JAMES  MEREDITH  m.  TIMOTilY  ANDRES., 

When  one  of  two  tenanU  in  coiomoft  of  a  tract  of  land  is  in  poeeaiion  of  tbo 

tract,  and  his  co-teoant  makes  a  demand  of  the  whole  tract,  bis  refusal  to 

comply  with  that  demand  b  not  to  be  considered  as  cTidence  of  an  onster 

•f  Ui  co-tenant 
More  eepeoially  is  this  the  case  when  the  demand  is  made  by  one  profesuog^ 

to  daim  under  the  co-tenant,  but  of  whose  title  the  tenant  in  possession 

knows  nothing. 
Nor,  when  the  perMn  so  claiming  enters  into  possession  and  is  turned  out  by 

n  writ  offoreible  isntiy  and  detainer,  can.  this  be  considered  an  ouster  of 

the  co-tenant 

Appeal  from  the  Superior  Court  of  Law  of  Bladen 
County,  at  the  Fall  Term,  1846|  his  Honor  Judge  Settle, 
presiding. 

Upon  the  trial  of  this  ejectment,  a  title  was  established 
in  the  lessor  of  the  plaintiff  to  an  undivided  moiety  of 
the  premises  as  a  tenant  in  common  with  the  defendant 
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It  was  thus  derived :  John  Andres  died  seised  in  fee, 
And  from  him  the  land  descended  equally  to  the  present 
(defendant*  and  (me  Elizabeth  Locke ;  and  the  latter  de- 
vised her  share  to  the  plaintiff's  lessor* 

The  defendant  was  in  possession  of  the  premises ;  and 
the  plaintiff  alleged,  that  he  had  actually  ousted  Mere- 
dith before  this  action  was  brought.  In  order  to  estab- 
lish such  an  ouster,  the  plaintiff  gave  in  evidence,  that  a 
person,  who  claimed  to  be  a  tenant  under  the  lessor  of 
the  plaintiff^  took  possession  of  the  tract  of  land,  and  the 
defendant  proceeded  against  that  person  under  the 
Statute,  as  for  a  forcible  entry  and  detainer,  and  he  was 
turned  out  and  the  defendant  restored  to  the  possession. 
The  plaintiff  further  gave  in  evidence,  that  his  lessor  de- 
manded the  possession  of  the  premises  from  the  defen- 
dant, and  that  the  defendant  refused  to  admit  him ;  and 
the  witnesses  stated  that  the  demand  was  an  unqualified 
demand  of  the  possession,  the  lessor  of  the  plaintiff  not 
claiming  a  share  of  the  premises,  nor  alleging  that  he 
wished  to  be  admitted  into  the  possession  with  the  defen* 
dant,  as  a  tenant  in  common. 

The  counsel  for  the  defendant  insisted,  that  there  was 
not  evidence  upon  which  the  jury  could  find  an  ouster, 
and  moved  the  Court  so  to  instruct  thenu  But  his  Honor 
refused  the  motion,  and  held  that  the  jury  might  infer  the 
ousters  from  the  evidence ;  and  after  a  verdict  and  judg- 
ment for  the  plaintiff,  the  defendant  appealed. 

Reidt  for  the  plaintiff. 
StrangCf  for  the  defendant. 

RuF^Df,  C.  J.  The  Court  cannot  concur  in  the  opinion 
of  his  Honor.  It  will  be  perceived,  that  there  are  no 
dates  set  forth  in  the  case,  nor  any  great  leng^  of  pos- 
session by  the  defendant,  nor  any  knowledge  by  him  of 
the  title  of  the  lessor  of  the  plaintiff,  as  derived  from 
the  defendant's   original    co-tenant,  nor   any   knowl- 
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•dge  that  the  person,  who  was  turned  out  as  a  for* 
cible  trespasser,  was  the  lessee  of  Meredith,  nor 
even  that  such  person  was  really  Meredith's  lessee. 
Without  something  of  the  kind,  the  other  two  circum- 
stanees  proved  are  too  inconclusive,  to  constitute  evidence* 
of  an  ouster.  Although  an  actual  ouster  may  be  inferred 
from  circumstances,  yet  they  must  be  such  circumstances 
as  tend  to  shew,  that  the  tenant  in  possession  denies  the 
right  of  the  other  to  any  part  and  refuses  to  let  him  into 
possession  of  his  shftre,  but  claims  the  whole  fitr  himself.^ 
The  rule  is  thus  laid  down  by  a  respectable  text  writer : 
^  If,  upon  demand  by  the  co-tenant  of  his  moiety,  the 
other  refuse  to  pay,  and  deny  his  title,  saying  he  claims 
the  whole,  and  continue  the  possession,  such  possession 
iff  adverse  and  ouster  enough."  And  the  test  is  fully 
authorised  by  the  two  cases,  cited  in  support  of  it,  of 
Dor  d.  Fisher  v.  Prosser^^  Cowp^  217,  and  Dae  den.  Hil^ 
lings  V.  Birdf  1 1  East.  49 ;  in  the  latter  of  which  it  is 
laid,  ^  the  tenant  in  possession  claiming  the  wholor  &nd 
^nying  possession  to  the  other,  is  sufficient  evidence  of 
ouster/'  Now,  it  is  plain  that  the  princij^e  "^an  reach 
no  case,  in  which  the  tenant  in  possession  did  not  know 
or  was  not  informed  by  the  other  of  his  right,  so  that  he 
Blight  understand  to  what  extent  he  was  required  to  sur- 
render the  possession,  and  that  he  was  not  required  to 
give  it  as  far  as  he  could  rightfully  claim  it  under  his 
own  title  to  a  share  of  the  land.  Hence,  where  a  demand 
and  refusal^  merely,  are  relied  on  as  evidence  of  ouster, 
the  kind  of  demand  meant  is  a  demand  by  the  co-tentant 
of  ^  his  moiety.''  If  to  such  a  demand  the  party  in  pos- 
session  replies  by  a  denial  that  the  ether  is  entitled  to  a 
moiety,  and  an  assertion  of  his  own  title  to  the  whole, 
that  shews  that  his  possession  is  not  held  for  his  fellow 
and  himself,  but  for  himself  exclusively,  and  thus  is 
adverse  and  constitutes  evidence  of  an  ouster.  But  if  a 
eo-tenant  aliens  and  the  alienee,  without  giving  notice 
that  he  has  the  estate  that  was  in  his  vendor,  comes  to 
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the  other  and  demands  possession  generally,  the  latter 
may  well  regard  him  as  a  stranger,  who  is  attempting 
the  asurpation  of  the  title  and  possession  of  the  whole, 
and  as  such  refuse  to  surrender  the  possession.  For  in 
such  a  case  the  demand  is,  that  the  tenant  in  possession 
shall  surrender  it  out  and  out,  and  not,  that  he  shall  let 
in  the  other  with  him  ;  and  he  is  only  doing  that,  which 
is  apparently  his  duty  to  the  former  owner,  whom  he  sup- 
poses to  be  his  co-tenant  still,  as  well  as  asserting  his 
own  right,  by  a  refusal  to  let  such  a  person  in  at  all.  It 
cannot  be  inferred  from  such  a  transaction,  that  the  pos- 
sessor i»  claiming  all /or  himself:  which  is  indispensa* 
ble  to  turn  the  possession  into  an  adverse  one  ;  but  only, 
that  he  does  not  acknowledge  in  the  person,  who  makes 
the  demand,  a  title,  of  whieh  he  is  ignorant,  and  the  other 
gives  him  no  notice. 

It  follows  from  what  has  been  said,  that  the  proceed- 
ings for  a  forcible  ctitry  and  detainer  still  less  tend  to 
create  a  presumption  of  an  intention  in  the  defendant  to 
hold  the  possession  against  his  co-tenant,  Elizabeth  Locke, 
or  any  pe/^on  entitled  under  her  to  a  moiety.  It  is  said, 
indeed,  that  person  claimed  to  be  Meredith's  tenant.  But 
that  cannot  make  a  diilerence  ;  for  it  is  to  be  presumed, 
that,  like  his  landlord,  he  claimed  the  whole  land.  Be- 
sides, nothing  else  appearing  to  the  contrary,  it  is  an  in* 
ference  from  the  judgment  of  the  Justices,  that  the  sup- 
posed lessee  took  possession  in  an.  illegal  and  violent 
manner,  and  without  any  right.  For,  although  it  is  said, 
that  he  *'  claimed"  under  the  lessor  of  the  plaintiff,  it  does 
not  appear,  that  be  made  that  known  to  the  defendant, 
nor,  does  it  appear,  that  he  had  in  fact  a  lease  from  that 
person.  Even  supposing,  then,  that  the  defendant  was 
informed  of  Meredith's  title  to  a  share,  (which  cannot  be 
assumed)  yet  he  had  sufficient  grounds  for .  proceeding, 
as  he  did,  against  one,  who  wasjprtma/acte  a  trespasser 
with  strong  hand ;  and  it  creates  no  likelihood,  that  the 
defendant  intended  to  put  out  or  to  keep  out  the  person. 
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tehoever  be  or  she  might  be,  to  whom  the  TUuUvided 
Inoiety  of  the  land,  descended  from  John  Andres,  really 
belonged,  and  claim  the  whole  for  himself.  Such  may 
have  been  the  fact ;  but,  if  it  be,  it  was  not  madef  to  ap- 
pear upon  the  trial  of  this  suit. 

PfiR  Curiam.    Judgment  reversed  and  venire  denouo. 


tHE  STATU  TO  THEl  VSE  OP  J.  C.  id^ARNES  &  AL.  •#.  ELIZA^ 

BETH  SHANNONHOUSE  &  AL. 

Whan  a  Itf^^^y  ia  given  to  foar  obildren  by  name,  and  one  off  tbeitf  dieft  lit 
tbe  lifetime  of  the  testator,  his  legacy  is  lapsed  and  mint  go,  aa  nndispoeed 
property,  to  tbe  next  of  kin  of  the  testator. 

The  caw  of  Johnwn  t.  Johtuon,  3  Ired.  Eq.  426,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Pasquotank, 
at  the  Spring  Term,  1846,  his  Honor  Judge  Bailet  pre- 
siding. 

The  testator,  Thomas  L.  Shannonbouse,  in  the  tenth 
clause  of  his  will,  gave  to  four  of  his  children,  naming 
them,  the  residue  of  his  chattel  property,  and  directed 
his  executor  to  convert  it  into  money,  and  equally  divide 
it  between  his  said  four  children,  *'  except  one  (Susan 
Forbes,)  to  have  five  hundred  dollars  less^  for  the  two 
negro  girls  already  given  to  her."  William  Shanon- 
house,  one  of  the  four  legatees,  died  in  the  lifetime  of  the 
testator.  The  Judge  was  of  the  opinion  that  his  share 
did  not  survise  to  the  other  three  legatees,  but  lapsed, 
and  was  undisposed  of  by  the  will,  and  went  to  the  next 
of  kin  of  the  testators. 

A.  Moore^  for  the  plaintiff. 
No  counsel  for  the  defendant<r 
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Dakiel,  J.  We  are  of  the  same  opinion  with  the 
Judge  below.  In  Johnston  y.  Johnston^  3  Iredell  Eq.  426, 
where  the  testator  bequeathed  the  residue  of  his  estate, 
not  disposed  of,  to  his  wife  and  her  six  children,  to  be 
equally  divided  between  them,  and  their  heirs,  share  and 
share,  alike  ;  A,  one  of  the  six  children,  died  in  the  life- 
time of  the  testator*  Held,  that  this  bequest  was  not  te  the 
children  as  a  class,  but  as  if  each  had  been  particularly 
named.  And,  as  each  was  entitled  to  only  one  seventh, 
the  share  would  not  be  enlarged  by  the  death  of  one  in 
the  lifetime  of  the  testator ;  and  that  the  share  of  A, 
lapsed  and  was  undisposed  of,  and  belonged  to  the  next 
of  kin  of  the  testator,  and  to  his  widow.  In  the  case  now 
before  us,  each  of  the  four  children  was  partieularly 
named  by  the  testator.  The  share  of  William,  who  died 
in  the  testator's  lifetime,  never  vested  in  him,  but  lapsed, 
and  became  so  much  of  the  undisposed  personal  property 
of  the  testator,  and  of  course  went  to  the  testator's  next 
of  kin.    The  judgment  must  be  affirmed. 

Pbr  Curiam.  Judgment  affirmed. 


Rt>BERT  R.  HEATH  tw.  CHARLES  liATIlASr. 

Under  the  ttatate,  direoOiig,  that,  upon  jndgmenti  against  infant  hein,  the  ex** 
eention  shall  be  stayed  for  twelve  months,  the  guardian  of  the  infants  hsi  a 
discretion  to  waive  the  stay,  and  pennit  the  ezecntioii  to  issue  tiittonfer, 
and  the  sheriff  is  bound  to  proceed  upon  such  execution. 

Appeal  from  the  Superior  Court  of  Law  of  Washing- 
ton  County,  at  the  Fall  Term,  1846,  his  Honor  Judge 
PsAuoK  presiding. 

This  is  an  action  on  the  case  brought  to  recover  of  the 
defendant,  who  is  the  sheriff  of  Washington  County,. 
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damages  for  failing  to  sell  the  real  estate  of  the  infant 
heirs  at  law  of  John  D.  Bennett>  under  two  Fi.  Fas.  that 
issued  to  him  at  the  instance  of  the  plaintiff,  on  motion 
in  open  Court,  from  August  term,  1845,  of  Washington 
County  Court,  for  not  appropriating  to  the  said  executions 
a  proportion  of  tl;ie  monies  raised  under  the  executions 
hereinafter  mentioned,  viz  :  1,  3,  S,  4,  5,  and  6.    It  ap- 
peared that  the  plaintiff  obtained  his  judgments  against 
said  infant  heirs,  on  debts  due  from  the  ancestor,  at  May 
term,  1645,  of  the  said  Court,  and  that  at  the  succeeding 
term  of  the  said  Ccmrt,  in  August  1845,  the  stay  of  exe-  * 
cution  was  waived  by  Thomas  £•  Pender,  the  Clerk  of 
said  Court,  who  was  on  the  return  of  plaintiff's  Sci.  Fa. 
at  May  term,  1845,  appointed  guardian  ad  litem  to  said 
infant  heirs :  other  judgments  in  behalf  of  other  plain- 
tiffs were  obtained  at  August  term,  1644,  of  said  <Court, 
against  said  infant  heirs,  on  debts  due  from  their  ances- 
tor, upon  which  there  was  a  stay  of  execution  of  twelvo 
months,  and  at  the  expiration  of  the  said  12  months,  on 
motion  in  open  Court,  executions  were  ordered  to  issue, 
and  accordingly  did  issue  from   August  term,  1845,  of 
said  Court,  and  under  the  last  named  executions,  the 
sheriff  sold  the  land  of  the  said  infant  heirs  and  applied 
towards  their  satisfaction  all  the  proceeds  of  the  sales* 
Upon  the  face  of  these  executions,  under  which  the  de« 
fendant  sold,  it  appeared  that  they  **  issued  after  a  stay 
of  12   months  and  on  motion  in  open  Court :"  upon  the 
face  of  the  plaintiff's  executions,  it  appeared  that  they 
"  issued  after  waiver  of  the  stay  by  the  guardian  ad  litem 
and  on  motion  in  open  Court ;"  and  upon  each  of  the 
plaintiff's  executions  the  defendant  made  the  following 
return :    ^  This  execution  having  come  to  my  hands  and 
ii  not  appearing  by  it  that  it  was  iss%ied  after  a  stay  of  12 
months  and  on  motion  in  open  Courts  and  there  being  other 
executions,  no's.  1,  2,  3,  4,  5,  and  6,  regularly  issued 
Against  the  same  defendants,  returnable  in  the  same 
Court  to  the  same  term,  I  levied  said  executions,  no's.  1, 
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3,  8,  4»  5,  and  6,  on  all  the  lands  of  the  defendant  in  my 
county,  and  sold  the  same  under  said  executions,  the  17th 
November,  1845,  and  the  proceeds  did  not  satisfy  said 
last  mentioned  executions."  Signed,  C.  Latham,  Sheriff. 
Upon  these  facts,  if  the  Court  be  of  opinion  that  the 
plaintiff  is  entitled  to  recover,  then  judgment  to  be  ren- 
dered in  bis  favor  for  sixty-seven  dollars  and  twenty 
cents,  otherwise,  judgment  for  defendant ;  and  his  Honor 
Judge  FfSARsoN  being  of  opinion  that  the  plaintiff  was 
not  entitled  to  recover,  rendered  judgment  in  favor  of  the 
defendant :  from  which  the  plaintiff  prayed  an  appeal  to 
(be  Supreme  Court. 

jHeathf  for  the  plaintiff. 

^.  Moor€f  for  the  defendant. 

DAKiiq['9  J-v  The  statute  declares,  that  no  execution 
(diall  be  levied  on  the  goods  or  chattels,  lands  or  tene- 
ments of  any  minor  in  the  hands  of  his  guardian,  until 
twelve  months  after  judgment  obtained  on  the  scire  facias^ 
nor  shall  execution  issue  at  any  time,  but  on  motion  in 
open  Court,  Rev.  Stat.  Ch.  63,  Sec.  11.  The  plaintiff's 
executions  were  issued  from  a  Court  having  competent 
jurisdiction,  and  after  a  motion  made  in  open  Court,  that 
they  should  be  issued.  The  defendant,  who  was  then 
the  Sheriff,  insisted,  that,  as  it  did  not  appear  by  the 
executions,  that  they  were  issued  after  a  stay  of  twelve 
Qionths,  and  also  on  motion  in  open  Court,  he  was  no£^ 
bound  in  law  to  execute  them  on  the  lands  descended  to 
the  infant  heirs  of  William  Bennett.  The  Judge  who 
tried  this  cause,  was  of  the  same  opinion,  and  gave  judg- 
ment fbr  the  defendant.  We  do  not  agree  with  his  honor. 
The  statute  was  enacted,  solely  for  the  benefit  of  infant 
heirs.  Twelve  months  stay  of  execution  is  given  them 
by  the  statute  to  enable  their  guardians  to  provide  the 
lyi^Ms  of  satisfying  the  judgment,  without  a  sale  of  the 
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property,  or  to  enable  the  guardian  to  prevent  the  pro« 
perty  being  sacrificed  by  an  immediate  sale.  But  where- 
ever  a  statute  is  made  for  the  benefit  of  a  person  or  per- 
sons,  he  or  they  may  waive  that  benefit.  And  there  was 
a  waiver,  by  the  guardian  of  the  infant  heirs  of  Bennett, 
of  the  time  the  law  gave  them  as  to  the  stay  of  the  exe- 
cutions of  Heath.  In  many  cases  Which  may  happen,  as 
in  this,  the  infant  heirs  and  their  guardian  may  see  that 
the  property  deseended  eannot  by  any  means  in  their 
power  be  saved  from  a  sale ;  and  then  they  may,  in  such 
cases,  wish  that  all  the  creditors  of  their  ancestor  should 
be  paid  equally,  as  far  as  the  proceeds  of  the  sales  made 
of  the  property  would  admit ;  and  we  see  no  good  restson 
why  they  may  not,  to  effect  such  an  object,  waive  their 
stay  of  execution  and  let  it  be  done ;  for  the  afore  men- 
tioned statute  was  not  passed  to  favour  any  set  of  credi- 
tors over  others.  And  not  only  did  the  guardian  waive 
the  stay  of  execution,  but  the  heirs  have  since  acquiesced 
in  what  was  done,  and  have  not  moved  to  set  the  execu- 
tions aside.  On  this  waiver,  the  Court,  on  motion,  or- 
dered Heath's  executions  to  issue ;  and  they  were  issued, 
and  came  to  the  hands  of  the  Sheriff;  and  he  was  there- 
by'legally  commanded,  and  it  was  his  duty  to  have  levied 
on  and  sold  the  lands  under  them,  with  the  others  then 
in  his  hands.  He  did  not  do  it,  but  refused  to  do  it,  and 
the  plaintiff  therefore  was  damnified,  and  had  a  legal  and 
just  cause  of  action  against  him.  We  think,  that  the 
judgment  must  be  reversed,  and  judgment  be  rendered 
for  the  plaintiff. 

Per  Curiam.  Judgment  for  the  plaintiff. 
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Where,  in  the  Oranty  Court,  the  eait  was  aftiast  three,  aud,  en  mn  a^ 
peal  lo  the  Superior  Court,  the  jadgneut  wae  ouiy  agaiaet  one,  withoat 
Its  appearing  on  the  record  what  bad  been  done  as  to  the  otbeis  ;  Held, 
that  although  the  judgmeot  in  the  Superior  Court  might  hare  beea 
wraneotti  er  iiregvlar,  yet  the  jodgment  wai  good  until  reverMd,  and  un- 
der an  execution  Jvoing  on  it  the  Sheriff  had  legal  authority  to  aell  thm 
property  of  the  defendant  againat  whom  it  iiaaed,  in  conformity  to  each 
judgment 

A  good  execution  in  the  Sheriff 'a  hands  sustains  a  sale  under  it,  though 
wrongly  noited  or  not  recited  in  the  Sheriff's  deed. 

A  Tested  remainder  or  a  revernon  in  slaves  may  be  seld  nnder  a  fieri  f^idrntf 
subject  to  the  temporary  right  of  a  hirer  or  other  particular  tenant. 

The  bid  of  one  person  at  an  execution  sale  may  be  relinquished  to  another* 
^  who  may  take  the  sheriff's  deed. 

Where  the  purchaser  of  a  slave  has  two  difierent  places  of  residence  in  two 
diflwreat  Counties,  the  registration  of  his  deed  in  either  of  those  Counliee 
is  sufficient. 

The  cases  of  Smith  v.  KtlXy,  3  Mnr.  507,  Haiton  v.  Z>eio,  Ibid.  260,  Knight 
T.  Iienifc,  2  Dev.  and  Bat:  130,  WAi^aiter  y,Whitakert  1  Dev.  310,  and 
Tfslennan  v»  Jfos,  S  Dev.  and  Bat  103  oited  and  appeared. 

Appeal  from  the  Superior  Court  of  Law  of  Hyde 
County,  at  the  Fall  Term,  1346,  his  Honor  Judge  Bailey, 
presiding. 

This  is  detinue  for  a  riave,  tried  on  the  general  issue. 
The  plaintiff  claimed  title  under  an  execution  sale  by  the 
Sheriff  of  Hyde«  and  his  bill  of  sale.  One  Joel  McLean 
instituted  an  action  of  debt  on  a  bond,  in  the  County 
Court  of  Orange,  against  the  defendants,  Cason  6.  Spen- 
cer and  Peleg  Spencer,  the  administrators  of  Isaiah  H. 
Spencer,  deceased,  and  against  Daniel  Murray  and  John 
Buffalo  w.  In  that  Courts  judgment  was  rendered  for  the 
plaintiff  against  Spencer,  who  appealed  to  the  Superior 
Courtf  and  there  a  verdict  and  judgment  were,  in  June 
1843,  rendered  for  the  plaintiff,  against  Spencer's  admin« 
jstrators,  $1,610  debt,  besides  damages  and  costs,  and  a 
fieri  facias  issued  thereon  to  the  Sheriff  of  Hyde,  de  bonis 
intestati^  in  the  hands  of  the  said  culministrators.  There 
were  also  two  judgments  in  Orange  County  Court,  in 
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favor  of  James  Webb,  against  Spencer's  administrators, 
on  which  writs  of  Jieri  facias  were  likewise  issued  to 
Hyde  County.  The  latter  writs,  however,  did  not  name 
the  persons,  wI\o  were  the  defendants,  as  adkninistrators 
of  Isaiah  H.  Spencer,  but  commanded  the  sheriff  to  make 
the  money  ''  of  the  goods  and  chattels  of  [saiah  H.  Spen-* 
eer,  deceased,  in  the  hands  of  his  administrators,**  and  in 
other  respects,  did  not  conform  to  the  judgments.  Alt 
the  executions  came  to  the  hands  of  the  sheriff  of  Hyde, 
in  July,  1843,  who  seised  several  slaves,  of  which,  the 
negro  claimed  in  this  action  was  one,  and  sold  them,  un- 
der the  three  executions,  on  the  31  st  of  July,  1643,  and 
on  that  day,  made  a  bill  of  sale  for  this  slave  to  the  plain- 
tiff as  the  purchaser*  The  negro  had,  in  the  beginning 
of  the  year  1843,  been  hired  out  by  the  administrators  to 
a  person  in  Hyde*  for  one  year,  and  the  hirer  had  the 
possession,  until  the  sale  by  the  sheriff,  when  the  negro 
was  present;  and  after  the  sale,  the  hirer  again  took  him, 
and  kept  him  until  the  end  of  that  year,  and  then,  the 
present  defendant  claiming,  as  one  of  the  administrators 
of  Isaiah  H.  Spencer,  took  the  slave  again,  and  after  a 
demand,  refused  to  deliver  him  to  the  plaintiff,  and  this 
action  was  brought* 

When  the  plaintiff  offered,  in  evidence,  the  Sheriff's 
bill  (^sale,  the  defendant  objected  to  its  competency,  for 
want  of  due  registration.  It  waa  registered  in  Hyde 
County  in  November,  1844;  and  the  defendant  insisted 
that  Hyde  was  not  the  proper  County.  la  support  of  the 
objection  he  proved  by  witnesses,  that  the  plaintiff,  for 
several  yeass  before  1840^  resided  and  kept  a  Hotel  in 
Raleigh,  to  which  place,  he  removed  from  a  farm  he 
owned  in  Hyde,  and  which  he  cultivated  and  occasionally 
visited  ;  and  that  in  1840,  the  plaintiff  went  with  his- 
iamily  to  the  farm  in  Hyde,  and  generally  remained  there 
tmtil  June,  1843.  At  the  latter  period,  the  plaintiff  went 
with  his  family  again  to  Raleigh,  where  he  had  a  dwelling  ;* 
and  the  family  remained  in  Raleigh  until  the  autumn  of 
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1844,  and  the  plaintiff  also  remained  there  principally 
during  that  period,  though  he  visited  Hyde  in  the  winter 
of  1843  and  1844.  In  the  month  of  November,  1844,  the 
plaintiff  resided  and  ha»  continued  since  to  reside  in 
Hyde  exclusively.  The  Court  received  the  hill  of  sale  iff 
evidence* 

In  the  bill  of  sale,  the  executions  in  favor  of  Webb  sM 
alone  referred  to,  as  being  in  the  Sheriff's  hands,  and  no 
notice  is  taken  of  that  of  McLean.  For  that  reason,  ther 
defendant,  insisting  that  Webb's  executions  were  void, 
because  of  tbeir  forn^  and  variance  from  the  judgments, 
as  before  mentioned,  prayed  an  instruction  to  the  jury, 
that  nothing  passed  by  the  Sheriff's  sale  and  conveyance; 
But  the  Court  refused  the  instruction  prayed  for,  and  inf 
formed  the  jury,  that  althougt^  Webb'^s  executions  were 
void,  yet  that  the  purchaser  might  get  a  good  title,  if  ther 
Sheriff  sold  under  McLean*s  execution,  notwithstanding 
that  execution  was  not  recited  in  the  Sheriff's  deed.  The 
defendant,  then  further  objected,  that  the  fieri  facias  of 
McLean  was  not  valid,  because  his  suit  was  brought 
originally  against  Murray  and  Bnffalow,  as  well  as^ 
Spencer,  and  the  record  did  not  shew  in  any  proper  man-^ 
ner  that  it  had  been  determined  ais  to  Murray  and  Buffa* 
low.  By  the  transcript  of  the  record  6f  McLean's  suit  in 
Orange  Superior  Court,  it  l&ppears,  that,  in  the  transcript 
sent  to  that  Court  from  the  County  Court,  iq)on  Spencer's 
appeal,  it  is  not  stated,  why  the  judgment  was  against 
Spencer  alone^  or  how  Murray  and  Buffalow  were  dis* 
charged  from  the  suit ;  but  that  in  the  Superior  Court 
SpencerV  administrators  alone  appeared  as  appellants 
and  defendants,  and  the  judgment  was  against  them 
alone ;  and,  moreover,  that  at  March  Term,  1846,  the 
Superior  Court  of  Orange  (after  recitine:  that  the  plain- 
tiffi  McLean,  had  entered  a  nolle  prosequi  in  the  County 
Court  as  to  Murray  and  Buffalow,  and  that  the  Clerk  of 
the  County  Court  had,  by  mistake,  omitted  to  insert  the 
same  in  the  transcript  sent  to  the  Superior  Court,}  or« 
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dered,  that  the  transcript  in  that  Court  be  amended  by 
inserting  therein  the  nolle  prosequi  as  of  the  proper 
period.  Thereupon,  his  Honor  held,  that  the  writ  oi  fieri 
facias  in  that  case  gave  a  valid  authority  to  the  Sheriff 
to  make  the  sale. 

The  defendant,  then,  further  gave  evidence,  that  the 
plaintiff  was  not  the  purchaser  of  the  negro  at  the. 
Sheriff's  sale,  but  that  James  Webb  was,  at  the  price  of 
9459  99  ;  and  contended  that,  for  that  reason,  the  plain- 
tiff  could  not  recover.  The  plaintiff  then  gave  evidence , 
that  Webby  immediately  after  he  was  declared  the  highest 
bidder  and  purchaser,  transferred  his  bid  to  the  plaintiff 
and  directed  the  Sheriff  to  make  the  bill  of  sale  to  him, 
and  the  plaintiff  paid  the  price  bid,  and  received  the  deed 
at  once.  Thereupon  the  defendant  insisted,  that  the  bid 
could  not  be  thus  transferred,  and  especially  as  the  per-' 
son,  who  had  hired  the  negro  for  the  year  1843,  was  en- 
titled to  him  during  that  year,  and  the  possession  was  ad- 
verse to  the  Sheriff  and  to  Webb.  But  the  Court  refused 
so  to  instruct  the  jury.  There  was  a  verdict  for  the 
plaintiff,  and  judgment ;  and  the  defendant  appealed. 

SliaWy  for  the  plaintiff. 

No  counsel  for  the  defendant. 

RuFFix,  C.  J,  The  opinion  of  the  Court  is,  that  the 
judgment  be  affirmed.  Nearly  every  point,  made  by  the 
exceptions,  has  been  repeatedly  decided  in  this  Court, 
contrary  to  the  argument  of  the  defendant. 

The  amendment  in  the  Superior  Court,  of  the  transcript 
from  the  County  Court,  makes  the  judgment  consistent 
with  the  record  and  right ;  as  in  our  law  all  contracts 
are  joint  and  several.  But  if  the  amendment  had  not 
been  made,  the  sale  would  still  have  been  good.  The 
execution  conformed  to  the  judgment,  which  was  against 
the  administrators  of  Spencer  alone.  If  there  was  error 
in  any  part  of  the  proceedings,  therefore,  it  was  in  the 
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judgment.  Now,  error  or  irregularity  in  the  judgment 
of  a  Court  of  competent  jurisdiction,  remaining  unre* 
versed,  does  not  affect  the  execution  or  the  sale  under  it. 
Smith  V.  Kelly,  3  Mur.p,  507*  The  case  of  Haiton  v.  Dew^ 
Ibid  260,  establishes  that  a  good  execution  in  the  Sheriff's 
hands,  sustains  a  sale  under  it,  though  wrongly  recited  or 
not  recited  in  the  Sheriff's  deed. 

A  vested  remainder  or  a  reversion  in  slaves  may  be 
sold  under  a  fieri  facias^  subject  to  the  temporary  right 
of  a  hirer  or  other  particular  tenant.  Knight  v.  Ledky 
2  Dev.  &  Bat.  1 30.  The  possession  of  a  hirer  is,  in  truth, 
that  of  the  general  owner,  and  not  adverse  to  him» 
Whitaker  v.  Whitaker,  1  Dev.  310.  In  Smith  v.  Kelly  it 
was  also  ruled,  that  the  bid  of  one  person  may  be  re* 
linquished  to  another,  who  may  take  the  Sheriff's  deed  ; 
and  the  same  doctrine  was  held  in  Teslerman  v.  Poe,  2 
Dev.  4"  Bat.  103. 

The  remaining  question,  upon  the  registration,  is  the 
only  one  of  any  novelty ;  and  upon  that,  our  opinion  ac- 
cords with  that  of  bis  Honor.  The  counsel  for  the  plain- 
tiff has,  indeed,  argued,  that  the  bill  of  sale  is  good  with- 
out registration,  as  there  is  no  creditor  or  purchaser  in 
the  case.  But,  whether  the  sale  of  a  Sheriff  stands  upon 
the  same  ground  with  that  of  the  owner  himself,  or 
whether  the  construction  of  the  jRcv.  Stat.  Ch.  37,  Sec.  19, 
which  re-enacts  the  7th  Section  of  the  act  of  1784,  with- 
out its  preamble,  is  to  be  the  same  as  that  of  the  original 
act  with  the  preamble,  the  Court  does  not  deem  it 
necessary  now  to  decide.  For  we  hold,  that  the  deed 
was  properly  registered  in  Hyde.  The  statute,  Rev.  St. 
ch.  37,  sec.  20,  requires  the  conveyance  of  a  slave  to  be 
registered  in  the  county  where  the  purchaser  resides,  if 
he  be  in  possession  of  the  slave  ;  but,*if,  under  any  spe* 
cial  agreement  at  the  time  of  sale,  the  seller  shall  remain 
in  possession,  then  it  shall  be  registered  in  the  county  in 
which  the  vendor  lives.  The  act  does  not,  in  any  case, 
require  a  registration  in  more  than  one  place*    It  is  to  be 
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either  in  the  county  of  the  purchaser  or  the  seller ;  but 
not  in  both,  when  they  happen  to  be  different  counties* 
If  this  be  a  case  in  which  the  registration  is  to  be  in  the 
purchaser's  county,  we  think  the  act  has  been  complied 
with;  because  Hyde  was  his  residence,  or  one  of  his 
places  of  residence.  He,  with  his  family,  had  been  living 
on  his  plantation  in  that  county,  continuously  for  about 
three  years,  and  up  to  the  month  before  the  purchase* 
Tliat  was  certainly  sufficie^nt  to  gain  him  a  domicil  there. 
Nothing  appears,  from  which  it  is  to  be  inferred,  that  the 
plaintiff  meant  to  give  up  that  domicil.  At  most,  it  may 
be  said,  that  he  acquired  a  residence  in  Raleigh  by  com- 
ing to  his  house  there.  That  is  not  clear,  since  there  is 
nothing  to  shew  how  long  he  intended  to  remain  up  the 
country,  when  he  came.  But  suppose  he  intended  to  fix 
a  residence  in  Raleigh,  he  might  do  that  without  giving 
up  his  previous  residence  in  Hyde  ;  and  upon  his  death, 
the  Court  of  either  Wake  or  Hyde,  had  jurisdiction  in 
granting  administration  or  probate  of  his  will.  In  the 
same  manner,  this  conveyance  might  be  registered  in 
either  of  the  counties,  as  that  of  his  residence.  For,  as 
before  noted,  the  act  does  not  require  registration  in  two 
counties,  as  to  the  same  slave,  and  either  county  was  a 
county  of  the  plaintiff's  residence.  But  the  plaintiff  here 
was  not  in  actual  possession  of  the  slave ;  and  therefore, 
the  case  does  not  fall  within  the  first  provision  of  the  sec- 
tion, which  directs  the  registration  in  the  county  of  the 
purchaser's  residence.  So  that,  at  all  events.  Wake  was 
not  the  proper  county,  at  any  time  after  the  deed  was 
made.  The  case,  indeed,  is  not  literally  within  either 
clause  of  the  section ;  for,  strictly  speaking,  it  cannot  be 
said,  that  there  was  a  special  agreement  that  the  vender 
should  retain  possession.  That  language  is  appropriate 
to  a  sale  by  the  owner  of  a  slave  of  the  present  property, 
and  not  to  the  sale  of  a  reversion,  by  a  sheriff.  But  it  is 
clear,  the  legislature  must  have  intended  that  the  sheriff's 
deed,  in  such  a  case,  should  be  registered  somewhere ; 
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and  the  purposes,  for  v/hich  registration  is  required,  are 
best  answered  by  a  registration  in  the  county,  in  which 
the  slave  was  sold  and  the  hirer  and  possessor  of  him 
lived.  If  not  within  the  words  of  the  latter  part  of  the 
clause,  the  case  then,  is  within  the  spirit  and  meaning  of 
it.  In  this  case,  indeed,  it  so  happened,  that  at  the  time 
of  registering  the  bill  of  sale,  November  1844,  (which 
was  in  due  time  under  the  act  enlarging  the  period  of 
registering  deeds,)  the  plaintiff  had  resumed  his  residence 
in  Hyde  as  his  exclusive  residence ;  so  that  it  w^as  then 
the  county  both  of  the  vendee  and  vendor,  and  must  have 
been  the  proper  county.  In  every  point  of  view,  there- 
fore, the  registration  is  sufficient. 

Per  Curiam.  Judgment  affirmed.  '  • 


CHARLES  R.  HOWCOXrS  EX'RS.  c*.  THOMAS  D.  WARDEN. 

An  executor  or  admin istrator  has  a  right  to  a  remedy  by  petition,  under  the 
Act,  Rev.  StaL  ch.  74,  to  recover  damages  for  the  overflowing  by  a  mill 
pood  of  his  testator's  or  intestate's  land  iu  the  lifetime  of  such  testator  or 
intostalo. 

The  cases  of  OUlett  v.  Jones,  1  Det,  &.  Bat  343,  and  Waddy  v.  Jokttaon, 
5  Ired.  323,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Chowan 
County,  at  the  Pall  Term,  1846,  his  Honor  Judge  Pear- 

■ 

SON,  presiding. 

The  proceedings  in  this  case,  are  under  the  act  of  the 
General  Assembly.  Rev.  St.  clu  74,  sec.  9,  and  following. 
The  petition  is  filed  to  recover  from  the  defendant  dama- 
ges sustained  by  the  plaintiff's  testator,  for  overflowing 
his  land,  by  the  mill  pond  of  the  defendant.  The  petition 
was  heard,  aild  order  granted  for  a  jury,  in  accordance 
with  the  provisions  of  the  act.    A  verdict  was  returned, 
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assessing  the  plaintiff's  damap;es  to  $25.  From  the  judg- 
ment on  this  verdict  in  the  County  Court,  an  appeal  was 
taken  to  the  Superior  Court,  and  upon  motion  there,  his 
Honor  dismissed  the  petition  upon  the  ground,  that  it 
would  not  lie  for  an  executor  for  an  injury  in  th6  testa- 
tor's life  time. 

Heath,  for  the  plaintiffs. 
A.  Moore^  for  the  defendant, 

Nasii,  J.  .  In  this  decision,  we  are  of  opinion  his  Honor 
erred.     By  the  common  law,  when  a  tort  to  real  property 
was  not  immediately  injurious,  but  was  consequentially  on* 
13%  an  action  on  the  case  was  the  proper  remedy ;  and  when 
the  act,  complained  of  constituted  a  nuisance,  the  action 
might  be  brought  for  every  fresh  continuance  of  the 
nuisanca,    PenruddacKs  co&e,  5  Rep.  101.     As  the  action 
was  usually  brought  to  abate  the  nuisance,  the  damages 
in  the  first  recovery  were  often,  merely  nominal.    If  other 
suits  became  neoessary  through  the  obstinacy  of  the  de- 
fendant, fresh  actions  were  brought,  until  at  length  the 
defendant  found  it  to  be  his  interest,  to  submit  to  the  law 
and  abate  the  nuisance.     Every  man  is  bound  so  to  use 
his  own,  as  not  to  injure  his  neighbour,  and  it  never  has 
been  doubted  that  the  overflowing  of  a  neighbour's  land 
gives  to  him  a  right  of  action  on  the  case,  in  the  first  in- 
stance.    This  continued  to  be  the  law  of  this  State  up  to 
the  year  1809,  when  the  act  was  passed,  under  which 
these  proceedings  took  place.    The  main  object  of  the 
act,  as  declared  by  the  Court  in  Dillett  and  Jones,  1  Dev, 
4*  Bat.  343,  is  to  protect  the  owners  of  mills  from  the 
harassing  and  injurious  effects  of  the  principles  of  the 
common  law,  with  respect  to  the  continuance  of  a  nui< 
sance«  .  However  small  in  value  that  injury  might  be, 
the  party  injured  was  at  liberty  to  renew  his  action  un« 
til  he  attained  his  object.    In  regard  to  public  mills, 
which  are  considered  valuable  to  the  community  at  large^ 
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the  principle  is  altered.  The  party  injured  has  no  right 
to  his  common  law  remedy,  unless  the  annual  injury  he 
sustains  is  to  the  amount  of  920,  and  it  has  directed  in 
what  manner  the  injury  shall  be  ascertained.  The 
common  law  remedy,  therefore,  is  not  abolished  in  such 
cases,  it  is  but  suspended.  His  Honor  decided  the  plain- 
tiff could  not  sustain  his  petition,  because  the  injury 
complained  of  was  committed  in  the  life  time  of  the  tes- 
tator* If  this  be  so,  then  injury  of  this  kind  can  be  re- 
dressed only  by  the  person  sustaining  it.  The  heirs  can- 
not complain  of  damages  done  to  the  estate  before  it  be- 
came theirs.  Suppose  the  action  had  been  brought  by 
the  testator  himself,  and  had  continued  in  Court  several 
yearSy  so  that  the  injury  had  amounted  to  a  destruction 
of  the  property :  as  by  destroying  a  valuable  meadow  for 
instance,  thereby  depriving  the  plaintiff  of  its  entire  use, 
and  the  plaintiff  had  died  a  short  time  before  the  trial ; 
according  to  the  opinion  of  the  Court  below,  the  cause 
would  abate,  as  it  could  not  be  revived  by  the  executor. 
For  if  the  action  cannot  in  the  first  instance  be  brought 
by  him,  neither  will  it  survive  to  him  when  already  com- 
menced. We  do  not  agree  with  his  Honor.  At  common 
law,  all  personal  actions  to  recover  damages  for  injuries 
to  property,  real,  or  personal,  or  to  the  person,  died  with 
the  person  inflicting  or  sustaining  the  injury,  and  so  the 
law  is  still,  as  to  the  last ;  but  as  to  the  two  former, 
it  has  long  been  altered  by  Statutes  in  England  and 
in  this  State.  Thus  the  three  statutes  of  the  4th,  25th, 
and  31st  of  Edward  the  third — give  to  executors  and 
administrators,  and  the  executors  of  executors,  the 
same  remedies  for  injuries  to  the  personal  estate  of  the 
testator  or  intestate  committed  in  his  life  time,  as 
the  deceased  himself  might  have  had ;  and  the  statute 
the  3rd  and  4th,  William  the  thirds  chapter  42,  ex- 
tends the  like  remedy  to  his  representative,  when  the 
injury  has  been  done  to  land.  All  these  statutes  are  in 
force  in  this  State,  and  are  embodied  in  the  37th  see.  of 
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tbe  46th  ch.  of  the  Revised  Statutes.  The  language  of 
the  act  is,  that  executors  and.  administrators  shall  have 
actions,  in  like  manner  as  the  testator  or  intestate  might 
have  had,  f(H*  goods  taken,  &c.  ^*  and  for  injuries  done  to 
the  property  of  said  testator  or  intestate,  either  real  or 
personal,  when  such  injury  was  sustained  ip  the  life  time 
of  such  testator  or  intestate,"  &c.  It  is  not  denied  but 
that  the  testator,  Howcott,  could  have  filed  his  petitiout 
in  like  manner  as  the  plaintiff,  his  executor,  has.  Another 
reason  assigned  in  the  case,  why  the  plaintiff  cannot 
maintain  his  plaint  is,  that  the  object  of  the  act,  was  the 
protection  of  the  owners  of  mills,  and  that  when  the 
injury  is  past,  as  in  this  case,  no  such  protection  is  neces- 
sary, and  the  act  does  not  apply.  If  the  case  is  not  pro- 
vided for  by  the  act,  the  common  law  remedy  remains  in 
full  force,  and  if  the  plaintiff  is  not  driven  to  this  pre- 
liminary enquiry,  he  can  immediately,  as  we  have  shewn, 
bring  his  action  on  the  case.  So  that  the  protection  of 
the  owner  is  entirely  removed,  because  the  protection 
meant,  must  be  from  the  action  at  law.  In  GiUett  v. 
JoneSf  and  several  previous  cases,  it  was  held,  upon  the 
policy  of  the  act,  that  it  embraced  all  cases  for  injuries 
from  mills ;  and  that  has  been  since  modified,  only  so  far 
as  it  is  declared  in  Waddy  v.  JohnsoUf  5  Ired.  333,  that  it 
does  not  apply  to  an  injury  to  health  only,  where  there  is 
no  overflowing  of  the  plaintifi^'s  land.  With  that  excep- 
tion, the  action  at  common  law,  is  superseded  by  this  rem- 
edy ;  and,  we  hold,  that  it  will  lie,  wherever  the  action 
on  the  case  would,  for  which  it  is  substituted*  We  are 
of  opinion  that  there  was  error  in  dimissing  the  petition. 

Psa  GvBiAM.  Judgment  reversed* 
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CHARLES  R.  HOWCOTT'S  EVRS.  r*.  JAMES  COFFIELD'S  EX'RS. 

A  remedy  by  petition,  under  the  Act  of  Aaeembly,  Rev.  Stat.  ch.  74,  to  re* 
cover  damages  for  overflowing  land  by  a  mid  pond,  may  be  had  againat 
the  ezecotora  or  admiaistraters  of  the  persoa  whe  commixted  the  injury. 

The  case  of  Fellow  v.  Fulgham,  3  Mur.  2S4,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Chowan 
County,  at  the  Fall  Term,  1846,  his  Honor  Judge  Pearson 
presiding. 

This  was  a  proceeding  by  petition  under  the  Act  of 
Assembly,  Rev.  Stat.  ch.  74,  prescribing  the  mode  of  re- 
covering damages  for  the  overflowing  of  land  in  certain 
cases  by  a  mill  pond.  The  plaintiffs  were  the  executors 
of  the  person,  whose  land  had  been  overflowed,  and  the 
defendants  were  the  executors  of  him,  who,  it  was  al- 
leged, had  committed  the  injury.  The  Court  was  of 
opinion  that  the  proceeding  under  the  act  was  applicable 
only  to  present  and  continuing  injuries,  and  did  not  apply 
to  those  which  were  past,  and  that  the  proceeding  could 
not  be  sustained  by  an  executor  or  against  an  executor. 
The  Court  therefore  ordered  the  proceedings  to  be  dis- 
missed and  the  plaintiffs  appealed. 

Ilea  fit,  for  the  plaintiffs. 

A,  Moore,  for  the  defendants^ 

Nash,  J,  This  case  is  similar  in  its  foundation  to  that  of 
the  Executors  of  Howcoti  against  Warren^  decided  at  this 
Term.  It  VTas  the  opinion  of  the  Court  in  that  case,  that  the 
right  to  file  a  petition  under  the  act  concerning  mills,  for  an 
injury  sustained  by  the  erection  of  a  mill  during  the  life 
of  an  individual,. survived  to  his  executor  or  administra- 
tor, in  like  manner  as  it  w^as  possessed  by  him.  The 
question  here  is,  whether  a  petition  can  be  brought  against 
the  executor  of  the  party  committing  the  injury.  The 
opinion  of  the  presiding  Judge  was,  *'  that  the  proceeding 
under  the  Act  was  applicable  to  present  and  continuing 
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injuries,  and  did  not  apply  to  past  injuries,  and  that  the 
proceeding  could  not  be  sustained  by  an  executor  nor 
against  an  executor."  In  the  case  referred  to,  we  have 
decided,  that  the  right  to  bring  the  action,  for  an  injury 
committed  during  the  life  of  the  testator,  did  survive  to 
his  executor ;  and  we  are  of  opinion  that  the  petition  can 
be  brought  against  the  executor  of  him,  who  committed 
the  injury. 

The  petition  alleg^^s  that  Howcott,  the  testator,  was 
the  owner  of  the  tract  of  land  which  adjoined  the  lands 
of  James  Coffield,  who  erected  on  his  own  land,  a  mill 
dam,  which  poured  the  water  on  the  land  of  the  intestate, 
whereby  it  was  injured  ;  that   Coffield  is  dead,   having 
duly  made  his  last  will  and  testament,  and  that  the  de- 
fendant is  his  executor,  and  <^laims  from  the  defendant 
the  damages  which  his  testator  sustained  in  his  life  time, 
in  consequence  thereof.    Unless  this  action  can  be  sus- 
tained by  the  plaintiff,  the  estate  of  the  testator  is  with- 
out redress.    The  heirs  are  clearly  not  answerable.     Fel- 
low V.  FulgJiam^  3  Mur.  254 ;  and  though  the  Court  does 
not,  in  so  many  words,  say,  the  executors  are  answerable ; 
they  strongly  intimate  it.    That  was  a  petition  to  re- 
cover damages  for  the  erection  of  a  mill  dam.    During  its 
pendency  the  defendant  died,  and  a  sci.fa.  issued  against 
^is  heirs.    The  Court  decided  that  it  could  not  be  sus- 
tained, for  in  no  case  was  the  heir  answerable  for  the 
tort  of  his  ancestor.    They  then  go  on  to  say,  "executors 
and  administrators  act  in  autre  droiu  and  maintain  the 
rights  of  their  testators  and  intestates."    But  the  Act  of 
Assembly  under  which  the  petition  is  filed,  expresriy 
gives  the  remedy.    It  gives  to  executors  and  administra^ 
torSf  **'  actions  in  like  manner  as  their  testator  or  intestate 
might  have  had,  fpr  goods  taken,  &c.,  or  for  injuries  done 
to  the  property  of  said  intestate  or  testator,  either  real 
or  personal,  &c/' — ^'^against  the  person  or  persons  so  de- 
taining, &c.  or  committing  such  injur}',  &c.,  th^  aad 
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•ach  of  them  and  each  of  their  executors,  administraton 
and  heirs."    The  act  then  expressly  gives  the  executor 
the  right  to  sue  for  an  injury  done  to  his  testator's  real 
property,  during  his  life,  in  like  manner,  as  he  could 
himself,  not  only  against  the  person  committing  the  in- 
jury, but  against  his  executor  or  administrator.    It  is^ 
right  it  should  be  so.    The  property  of  the  plaintiflTs  tes- 
tator has  been  injured  by  the  wrongful  act  of  the  defen- 
dant's testator ,  the  damages^  when  properly  ascertained, 
become  a  debt  which  ought,  in  the  first  place,  to  be  paid 
out  of  the  personal  assets.    Two  objections  have  been 
raised  in  the  argument  here  against  this  conclusion ;  one 
is,  that  as^the  act  has  subjected  the  mill  to  execution  to  sat- 
isfy the  judgment,  the  plaintiff  may  recoverrand  the  heirs, 
who  are  now  the  owners  of  the  mill,  are  not  parties  to 
these  prooeedings  ;  and  the  second  is,  that  the  executor 
or  administrator  may  have  no  assets,  to  meet  the  judg- 
ment, and  no  provision  is  made  in  the  act  for  trying  such 
a  question.    The  answer  to  the  first  exception  is,  that 
that  provision  in  the  act  applies  only  to  cases,  where  the 
owner  or  occupier  of  the  mill  is  the  defendant,  and  not 
to  the  case  of  an  executor,  which  is  necessarily  an  ex*- 
ception.    As  to  the  question  of  assets  t  when  the  act 
gives  the  action  against  the  executor,  it  does  not  deprive 
him  of  the  privilege  of  protecting  himself  by  proper  pleas,, 
pleaded  at  the  proper  time.    The  petition  charges  that 
the  defendant  has  assets,  and  it  is  not  denied. 

Pbr  Curiam.  Judgment  reversed. 
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STATE  vs.  DANIEL  ANGEL  St  AL. 

Whare  on  the  trial  of  an  indictment  for  marder,  the  prieoner'e  ooonael  ob- 
jected, that  the  name  of  the  deoeaaed  aa  mentioned  in  the  indictment  waa 
not  hie  tme  name,  that  was  a  fact  to  be  tried  by  the  jury. 

The  pnqxMe  of  aetting  forth  the  name  of  the  peraon,  on  whom  an  oflbnoe  hat 
been  comautted,  ia  to  identify  the  particnlar  fact  or  iranaaetion,  on  which 
the  iodictraeot  ia  founded,  ao  that  the  aeouaed  may  have  the  benefit  of  m 
acqnittal  or  conviction,  if  aceoaed  a  aecond  time.  The  name  ia  generally 
required  aa  the  beat  mode  of  deacribiog  the  peiaon ;  but  he  may  be  deocribed 
•tberwiae,  aaby  bia^alUogorthe  lihe,4f  he  be  identified  thereby  aa  tha 
indiTidaal  and  dtitiogniahed  from  all  othera,  and  if  the  name  bejiotknowBi 
that  fact  may  be  atated  aa  an  excnae  for  omitting  it  altogether. 

The  Act  of  Aaaembly  reetraiaing  Jodgea  from  ezpraaaing  to  the  jory  aa 
opinion  aa  to  the  <*  facta,*  of  the  caae,  only  appliea  to  thoae  **  facta,**  xae- 
pecting  which  the  parliea  take  iaaue  «or  diapate,  and  on  which,  aa  having 
occurred  or  not  ooeomd,  the  imputed  liability  of  the  defendant  depeada. 

Appeal  from  ilae  Superior  Court  of  Law  of  Yancy 
County^  at  the  Fall  Term,  1846,  his  Honor  Judge  Cald- 
W£Li«  presiding. 

The  prisoner  was  indicted,  with  another,  for  the  mur- 
der of  Robert  R  Roberts,  by  stabbing  with  a  knife,  and 
found  guilty.  Upon  the  trial,  witnesses  for  the  State  tes* 
tified,  that  the  prisoner  gave  the  mortal  wound  whhont 
any  previous  provocation  from  the  deceased.  Witnesses 
for  the  prisoner,  however,  stated,  that  the  deceased  was 
in  the  act  of  striking  at  the  prisoner,  when  the  stab  was 
given ;  and  other  witnesses  for  the  prisoner  testified,  that 
the  deceased  had  struck  the  prisoner  one  slight  blow  on 
the  head  or  hat,  and  was  in  the  act  of  striking  another, 
when  he  received  the  stab. 

In  the  course  of  the  charge  to  the  jury,  the  presiding 
Judge  remarked,  "  that  the  witnesses  differed  in  their 
accounts  of  the  transaction,^  and  then  recapitulated  their 
testimony  as  to  the  manner  in  which  the  rencounter  took 
place ;  and  after  some  instructions  upon  matters  of  law, 
he  remarked  further,  that, ''  according  to  the  testimony  of 
the  prisoner's  witnesses,  the  mortal  blow  loas  given  at  or 
about  the  commencement  of  the  rencounter.''    The  Judge 
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informed  the  jury,  that  they  were  the  judges  of  the  truth 
and  weight  of  the  testimony  of  the  witnesses. 

The  Judge  subsequently  remarked  to  the  jury,  that  the 
counsel  for  the  prisoner  had  not,  in  his  argument,  con- 
tended, that  the  law  touching  the  degree  of  the  homicide 
was  otherwise  than  it  had  been  laid  down  by  the  Judge, 
**  but  that  they  had  argued  the  facts  with  much  ingenu- 
ity ;*'  and  therefore,  his  Honor  reminded  the  jury  as  to 
the  importance  of  the  matter  in  hand,  and  that  it  was 
their  duty  to  weigh  the  evidence  deliberately  and  give  a 
verdict  according  to  the  facts,  and  to  the  law  as  it  had 
been  expounded  by  the  Court. 

During  the  examination  of  the  witnesses,  the  prisoner's 
Counsel  made  the  point,  that  the  deceased  was  not  pro- 
perly named  in  the  indictment,  **  Robert  B.  Roberts,"  and 
requested  the  Court  to  reserve  the  question.  But  the 
Court  declined  doing  so,  and  said  that  it  was  a  question 
of  fact  for  the  decision  of  the  jury,  whether  that  was  the 
name  of  the  deceased.  Witnesses  then  stated,  that  ''Ro- 
bert Burton  Roberts"  was  supposed  to  be  his  full  name, 
but  that  he  was  commonly  known  as  "Robert  B.  Roberts," 
and  oflen  called  for  short,  **  Burt  Roberts."  Upon  that 
evidence,  the  counsel  for  the  prisoner  in  the  argument 
before  the  jury  did  not  deny,  that  the  deceased  was  de- 
scribed by  his  proper  name  in  the  indictment,  or  raise 
any  question  thereon. 

After  the  verdict  against  the  prisoner,  his  counsel 
moved  for  a  new  trial  upon  the  ground,  that  the  deceased 
was  not  properly  named  in  the  indictment ;  and  it  was 
refused  by  the  Court. 

The  prisoner's  counsel  then  moved  for  a  venire  de  novo^ 
upon  the  ground  that,  in  making  the  remarks  to  the  jury 
before  mentioned,  the  presiding  Judge  had  given  an  opin- 
ion upon  the  facts.  That  was  also  refused,  and  sentence 
of  death  pronounced ;  and  the  prisoner  appealed. 


Attorney  General^  for  the  State. 
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Baxter  and  Alexander^  for  the  defendant. 

RuFFiN,  C.  J.  The  Court  is  of  opinion,  that  there  is  no 
error  in  the  judgment. 

On  the  point  respecting  the  name  of  the  deceased,  his 
Honor  was  certainly  right  in  saying,  that  it  was  the  pro« 
vince  of  the  jury  to  determine  what  the  name  was.  We  do 
not  understand  what  was  meant  by  the  request,  that  the 
Court  would  reserve  that"  question.  If  the  prisoner  meant 
to  insist  that  the  name  of  the  deceased  was  not  that  given 
to  him  in  the  indictment,  but  another,  and  wished  the  aid 
of  the  Judge  in  getting  the  lawful  advantage  of  the  de- 
fect in  the  description,  the  proper  method  would  have 
been  to  ask  an  instruction  to  the  jury,  that  if  they  found 
that  the  deceased  was  not  named  "  Robert  B.  Roberts," 
but  something  else,  they  should  acquit  the  prisoner  for 
that  variance.  But  the  Court  could  not  assume  that  the  . 
variance  in  the  names  existed,  so  as  to  reserve  or  with-* 
draw  the  whole  matter  from  the  jury,  according  to  the 
motion  on  behalf  of  the  prisoner. 

With  the  decision  of  the  jury  on  that  question,  whether 
right  or  wrong,  this  Court  cannot  interfere,  as  has  often 
been  declared.  But  if  we  could  interfere,  it  is  not  i  raproper 
to  say,  that  there  does  not  appear  to  be  any  ground  for  doing 
so  here.  The  purpose  of  setting  forth  the  name  of  the  per- 
son, who  is  the  subject  on  which  an  ofience  is  committed, 
is  to  identify  the  particular  fact  or  transaction,  on  which 
the  indictment  is  founded,  so  that  the  accused  may  have 
the  benefit  of  one  acquittal  or  conviction,  if  accused  a 
second  time.  The  name  is  generally  required  as  the  best 
mode  of  describing  the  person  ;  but  he  may  be  described 
otherwise,  as  by  his  calling  or  the  like,  if  he  be  identified 
thereby,  as  the  individual,  and  distinguished  from  all 
others ;  and  if  the  name  be  not  known,  that  fact  may  be 
stated  as  an  excuse  for  omitting  it  altogether.  But  here 
the  description  of  the  deceased  is  by  a  name,  and  the  ob- 
jection is,  that  it  is  not  his  true  name.    Now,  there  is  no 
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evidence  what  the  true  name  was,  that  is  to  say,  in  the 
sense  of  being  the  name  by  baptism  ;  for  it^does  not  ap« 
pear  that  this  person  was  ever  baptized.  He  could, 
therefore,  have  had  a  name  by  repatation  only ;  and  it 
seems  that  by  reputation  he  was  known,  as  well  by  the 
one,  as  the  others  of  three  appellations,  namely,  **  Robert 
Burton,'*  ••  Robert  B."  and  **  Burt  f  and  the  probability, 
from  the  common  usage  of  the  country,  is,  that,  in  formal 
and  serious  transactions,  he  was  more  generally  called 
••Robert  B.**  than  otherwise,  though  on  familiar  occasions 
he  was  oitener  by  contraction  called  "  Burt.**  The  jury 
might  therefore  be  well  warranted  in  treating  these,  not 
as  different  names,  but  as  different  modes  of  calling  the 
same  name.  There  could  be  no  difficulty  imposed  on  the 
prisoner  in  pleading  former  acquittal  or  conviction ;  for, 
by  proper  averments,  that  the  **  Robert  B.  Roberts," 
'  mentioned  in  one  indictment  is  one  and  the  same  person 
as  the  "  Robert  Burton  Roberts,"  or  **  Burt  Roberts"  men- 
tioned in  the  other,  he  could  readily  shew  the  truth  of 
the  case.  It  must  be  a  sufficient  designation  of  a  person, 
in  such  a  case,  to  give  the  name  by  which  he  is  generally 
known. 

His  Honor,  undoubtedly,  did  not  transcend  his  powers 
and  duty,  under  the  act  of  1796,  in  delivering  his  charge 
to  the  jury.  The  "  facts,"  on  which  the  act  restrains  him 
from  expressing  an  opinion  to  the  jury,  are  those,  res- 
pecting which  the  parties  take  issue,  or  dispute,  and  on 
which,  as  having  occurred  or  not  occurred,  the  imputed 
liability  of  the  defendant  depends.  But  the  act  does  not 
prohibit  the  Judge  from  drawing  attention  to  things  that 
occur  in  Court  and  speaking  of  them,  as  having  actually 
occurred  there.  Thus,  the  Court  could  not  tell  the  jury, 
that  it  had  been  sufficiently  proved,  that  the  stab  was 
given  without  any  provocation,  or  that  it  was  after  the 
prisoner  had  received  a  blow  ;  because  that  was  a  fact 
involved  in  the  past  transaction,  that  was  then  the  sub- 
ject of  investigation,  and  in  respect  to  which  the  parties 
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differed,  and  it  was  the  province  of  the  jnry  to  enquire 
•f  the  truth*  But  that  the  State's  witnesses  gave  one 
narrative  of  that  transaotion,  and  the  prisoner's  witnesses 
gave  another,  and,  of  course,  that  ^  the  witnesses  differed 
in  their  accounts,"  the  Judge  might  not  only  state  to  the 
jury,  but  it  was  his  duty,  by  the  act  of  1796  itself,  to 
state  to  them :  for  that  act,  *^  declares  it  to  be  the  duty 
of  the  Judge  to  state,  in  a  full  and  correct  manner,  the 
facts  given  in  evidence,  and  explain  the  law  arising  on 
them."  He  was  bound,  therefore,  in  summing  up  the 
evidence,  to  draw  the  attention  of  the  jury  to  the  conflict 
in  the  testimony,  and  explain  the  importance  of  it,  so  as 
to  advise  them,  what,  in  law,  should  be  their  verdict,  ac- 
cording as  they  should  believe  that  the  one  or  the  other 
set  of  witnesses  told  the  truth* 

With  respect  to  that  part  of  the  exception,  which  re- 
fers to  the  words  of  the  Judge,  that  '^  the  mortal  blow 
toas  given^^  and  that  it  was  given  *'at  or  about  the  com* 
mencement  of  the  rencounter,"  the  argument  is,  that  the 
Judge  assumed  those  facts  to  exist.  He  had  a  right  to 
assume  them  as  against  the  prisoner ;  because  they  were 
stated  by  witnesses  brought  by  him  to  support  his  defencet 
and  are  to  be  treated  as  his  own  account  of  the  transac* 
tion,  to  this  purpose.  It  is  obviousy  that  the  prisoner  did 
not  deny  the  death  of  the  party,  nor  that  he  gave  the 
blow  which  caused  it ;  and  that  he  was  insisting  by  way 
of  defence  on  an  extenuation  from  the  circumstances,  un- 
der which,  as  he  said,  it  was  given»  This  pre-supposes 
that  the  mortal  blow  was  actually  given,  and  the  pris- 
oner's own  witnesses  proved  the  fact ;  and  that  amounts 
to  an  admission  by  the  prisoner  himself,  that  the  blow 
UM»  given  by  himv  and  the  prisoner  cannot  complain,  that 
the  Judge  so  treated  it.  Then  with  respect  to  the  re- 
mark, as  to  the  period  at  which  the  blow  was  given ;  his 
Honor  but  repeated  the  substance  of  what  the  prisoner's 
witnesses  themselves  had  stated,  and  the  prisoner  had 
acquiesced  in.     Their  account  was  that  the  stab  was 
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given,  as  the  deceased  was  about  giving  bis  first  blow,  or 
immediately  after  having  given  a  slight  one,  and  while 
attempting  to  give  another,  and  there  was  no  evidence 
even  of  any  preceding  altercation.  It  was  sarely  then, 
given  at  or  about  the  commencement  of  the  afiray ;  and, 
as  that  appeared  upon  the  prisoner's  own  defence,  the 
Court  could  not  err,  as  against  him,  in  treating  as  facts, 
what  the  prisoner  alleged,  and  his  witnesses  proved  to 
be  the  facts. 

Judgment  of  death  was  therefore  properly  given,  and 
the  Superior  Court  will  further  proceed  thereon  accord- 
ing to  law. 

Pkr  Curiam,  Certificate  ordered  accordingly. 


DEN  ON  DEMISE  OF  CORNEUUS  FLYNN.  w.  JOHN  W.  WIL- 
LIAMS, Sl  AL. 

A,  being  seized  aad  possessed  of  an  estate  in  fee  in  a  tract  of  land,  subject  t» 
a  limitation  over  to  B,  in  the  event  of  A's  dying  without  issue,  made  a 
fraudulent  conveyance  of  the  land.  Afterwards  B  died,  leaving  A,  his 
heir  at  law.  Heldt  that  after  the  death  of  B  the  whole  estate  was  liable 
to  the  satisfaction  of  A's  creditors. 

The  Aet,  regarding  fraudulent  alienations  ef  property,  makes  the  fraduleni 
conveyance  absolntely  voi<},  and  in  that  way  prevents  the  passing  of  any 
estate,  as  against  creditors,  6lc 

The  cases  of  Haffntr  v.  Irwin,  I  Ired.  498,  Hoke  v.  Henderson,  3  Dev.  15^ 
Picket  V.  Picket,  a  Dev.  6,  and  Flynn  v.  Williams,  1  Ired.  509. 

Appeal  from  the  Superior  Court  of  Law  of  Beaufort 
County,  at  the  Fall  Term,  1840,  his  Honor  Judge  Bailet, 
presiding. 

The  plaintiff  and  defendants  each  claim  the  land  in 
dispute  under  Joseph  R.  Hanrahan.  The  case  is  as  fol* 
lows :  Walter  Hanrahan  died  previous  to  the  year  1338^ 


DECEMBER  TERM,  1846.  33 

Flynn  r.  Williams. 

— " ' ; . 

having  duly  made  his  last  will  and  testament,  in  which  he 
devised  to  Joseph  R.  Hanrahan,  his  son,  in  fee,  the  lands 
in  question,  and  in  a  subsequent  part  of  the  will  he  devi- 
ses as  follows :  **  In  case  my  son  Joseph  R.  Hanrahan 
should  have  no  issue  at  the  time  of  his  death,  I  then  de« 
vise  the  aforesaid  lands  already  given  him,  to  my  son 
William  K.  Hanrahan/*  Walter  Hanrahan  left  three 
sons,  James,  Joseph  R.  and  William.  K.  Hanrahan.  Of 
these  James  died  the  first  after  his  father,  without  having 
any  issue,  and  then  William,  who  died  in  1834  and  with- 
out  having  had  issue,  and  leaving  Joseph  his  heir  at  law, 
and  th6  latter,  died  in  1837.  In  1827,  one  Christie  ob- 
tained  a  judgment  in  the  County  Court  of  Beaufort, 
against  Joseph  R.  Hanrahan,  and  to  defeat  this  claims 
Hanrahan,  on  the  14th  December,  182G,  conveyed  the 
lands  in  question  to  the  lessor  of  the  plaintiff,  without 
any  valuable  consideration,  at  which  time  the  suit  was 
pending.  AJfter  the  death  of  Joseph  R.  Hanrahan,  various 
creditors  of  his,  upon  debts  contracted  after  the  date  of 
his  deed  to  the  lessor  of  the  plaintiff,  obtained  judgments 
against  his  heirs,  and  the  lands  in  dispute,  were,  under 
executions  issuing  on  said  judgments,  sold  by  the  sheriff 
of  Beaufort  County,  and  James  O'K.  Williams,  the  fa- 
ther of  the  defendants,  purchased  them. 

The  plaintiff  requested  the  Court  to  instruct  the  jury 
"  that  notwithstanding  they  might  be  satisfied  of  the  ex- 
istence of  a  fraudulent  intention,  on  the  part  of  Joseph 
R.  Hanrahan,  to  defeat  the  anticipated  recovery  of  Chris- 
tie in  making  the  deed  to  Flynn,  yet,  this  fraudulent  in- 
tention avoided  the  deed,  only  so  far  as  it  conveyed  the 
estate,  which  was  tJien  in  Joseph  R.  Hanrahan  and  liable 
to  be  sold  under  execution  :  That,  as  to  the  contingent 
estate,  which  was  then  in  William  R.  Hanrahan,  and 
afterwards  descended  to  Joseph  by  the  death  of  William, 
the  deed  could  not  be  avoided  by  the  existence  of  such 
fraudulent  intention,  but  that  said  estate  was  conveyed 
to  the  said  Flynn.''    His  Honor  refused  to  give  such  ia- 
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structions»  but  charged  the  jury  "  that  if  Joseph  R.  Han** 
raban  iatended,  by  his  deed  to  Flynn,  to  defeat  the  an- 
ticipated recovery  by  Christie,  the  deed  was  void  €ts  to 
Christie,  and  by  conclusion  of  law  was  also  void,  as  to 
the  subsequent  creditors  of  Hanrahan,  under  whom  the 
defendants  claimed."  A  verdict  was  found  for  the  de* 
fendants  and  the  plaintiff  appealed. 

Rodmajif  for  the  plaintiiTy  submitted  the  following  al^ 
gument. 

Both  parties  claim  through  Joseph  R.  Hanrahan.  It  is 
admitted  that  the  deed  from  Joseph  R.  Hanrahan  to  the 
plaintiff,  for  the  lands  described  in  the  declaration,  passed 
the  title  to  the  plaintiff  against  the  grantor  and  his  heirs. 
It  was  »o  decided  in  Flynn  v.  Williams^  1  Ired.  509.  But 
the  defendants  contend  that  the  deed  was  fraudulent  and 
void  as  to  them,  claiming  under  creditors  of  the  grantor. 

The  plaintiff  requested  the  Court  below  to  instruct  the 
jury,  that,  although  the  deed  in  question  might  be  (and 
it  must  be  admitted  in  this  argument  that  it  was)  frau- 
dulent, and  therefore  void  so  far  as  it  operated  or  pro- 
fessed to  pass  the  determinable  estate  that  was  then 
vested  in  the  grantor,  yet  that  in  law  it  cou^d  not  be  held 
fraudulent  and  void  any  farther.  The  Court  on  the  con- 
trary instructed  the  jury,  that,  if  made  with  the  intent  to 
defraud  Christie  of  his  anticipated  recovery,  it  was  utterly 
void. 

The  plaintiff  submits  that  the  Court  erred  both  in  giv- 
ing and  refusing  instruction. 

It  is  believed  to  be  undisputed^  that  if  this  deed  be 
valid  as  against  the  defendants,  there  is  no  obstacle  to 
the  plaintiff's  recovery. 

1 .  The  validity  of  this  deed  to  the  plaintiff  must  be  de- 
cided by  the  state  of  facts  which  existed  at  the  time  when 
it  was  made.  The  fraudulent  intent  required  to  avoid 
must  be  an  intent  then  entertained ;  circumstances  ex  post 
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facto  cannot  affect  it.    There  can  be  no  doubt  but  that 
the  devise  to  William  K.  Hanrahan,  on  the  contingency 
of  Joseph  R*  Hanrahan's  dying  without  leaving  issue,  was 
a  good  executory  devise.    The  estate  given  to  Joseph  by 
the  will  of  Walter  Hanrahan,  was  a  fee  liable  to  deter- 
mine on  the  death  of  Joseph  without  issue  and  limited 
over  to  William  on  that  contingency.     This  determinable 
estate  was  all   the  estate,  which  was  in  Joseph  at  the 
making  of  the  deed  from  him  to  plaintiff.     After  that 
time  he  acquired  a  new  and  distinct  estate — the  residue 
of  the  absolute  fee  by  descent  from  his  brother  WilKara. 
The  estate,  which  he  had  previous  to  this  descent  by  the 
death  of  Williami  was  a  separate  and  distinct  estate  from 
the  ultimate  contingent  fee  which  was  in  William.     This 
appears  from  the  case  of  Goodtith  dem.  Vincent  v.  Whiter 
15  East.  174.    It  may  be  further  illustrated  by  the  hypo- 
thesis, that   Walter   Hanrahan   had   devised  the  estate 
which  he  in  fact  did  devise  to  William,  to  a  stranger  to 
whom  Joseph  would  not  have  been  heir — or  that  William 
had  devised  his  estate  to  a  stranger.     In  either  of  these 
cases  Joseph's  estate  would  have  been  extinguished  on 
bis  death   without  leaving  issue,  as  actually  happened. 
But  the  fact  of  William  being  a  stranger  or  making  the 
supposed  devise,  would  not  have  altered  the  estate  in 
Joseph  under  the  will  of  Walter:  the  hypothesis  shows, 
therefore,  that  the  ultimate  fee  was  not  in  Joseph  at  the 
time  of  making  the  deed,  but  came  to  him  by  descent 
from  William  afterwards.    Joseph  was  one  of  the  pre- 
sumptive  heirs  of  William,  but  their  respective  estates 
in  these  lands  were  as  distinct,  as  if  that  accidental  per- 
sonal relation  had  not  existed. 

If  this  position  be  correct  then,  Joseph  had  no  interest 
in  the  ultimate  contingent  fee,  but  merely  an  expectancy 
as  an  heir  presumptive,  which  he  could  pass  by  estoppel 
onhjy  which  was  not  liable  to  execution  and  not  within 
the  Statute  Idth  Elizabeth. 

^.  But  should  it  be  held  that  the  severance  of  the  two 


3«  SUPREME  COURT. 


FlyoD  o.  WUliaoM. 


estates  was  not  so  complete  as  is  supposed,  and  that  Jo« 
seph  did  have  an  interest  in  the  ultimate  fee  by  reason 
of  the  possibility  that  his  determinable  fee  might  be  con* 
verted  into  an  absolute  fee  by  his  death,  leaving  issue,  in 
that  case  even,  the  plaintiff  submits  that  that  interest» 
whatever  it  might  be  called,  was,  1st,  not  of  a  nature  to. 
be  subject  to  execution,  and  consequently,  2dly,  was  not 
within  the  Statute  13th  Elizabeth. 

1st     It  was  not  subject  to  execution.     Nothing  is  lia- 
ble to  execution,  but  "*  all  vested  legal   interests  of  the 
debtor  which  he  himself  can  legally  sell.    Knight  v.  Leak, 
2  Dev.  and  Bat.   135.    The  words  can  "  legally  sell," 
here  obviously  mean,  can  sell  by  some  instrument  of 
conveyance  operating  by  way  of  passing  an  estate,  and 
not  one  which  operates  merely  by  estoppel.    3  Dev.  270. 
The  interest  of  Joseph  in  the  lands,  over  and  above  his 
determinable  fee,  (if  any  thing)  could  only  be  propped  by 
estoppel.     4  Kent  Com.  p.  266  and  note :  it  can  not  come 
within  the  rule  laid  down  as  above  in  Knight  v.  Leak. 
A  possibility  can  not  be  sold  under  execution.     Gentry  y. 
Wagstaffy  3  Dev.  270.    If  at  the  date  of  this  deed  to  the 
plaintiff,  the  estate  of  Joseph  had  been  sold  under  a,  fieri 
facias,  the  purchaser  would  have  acquired  the  estate  then 
in  him,  viz  :  a  fee  which  determined  by  his  death  and 
nothing  more — not  the  estate  which  subsequently  descend* 
ed  from  William  and  which  is  in  controversy  in  this  suit. 
2.  If  the  interest  of  Joseph  in  the  lands  over  and  above 
his  determinable  fee  was  not  liable  to  sale  under  execu* 
tion,  then  the  deed  passing  this  interest  to  the  plaintiff  by 
force  of  the  estoppel  is  not  within  the  13  £liz  :    1st  Rev, 
St.   ch.   50,  sec.  1.     See  1  Story's  Eq.  p.  362,  s.  367-8, 
and  authorities  oited.    Joseph's  interest  above  mentioned 
would  come  within  the  class  of  estates,  which  embraces 
copyholds  stocks,  &c.  which  have  been  held  excluded  from 
the  statute  for  this  reason.  If  that  interest  be  not  within  the 
purview  of  the  statute,  there  is  nothing  to  avoid  Joseph's 
deed  to  plaintiff,  for  though  it  has  been  said  that  the  com- 
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mon  law  is  so  strong  against  fraud,  that  it  might  have 
answered  all  the  purposes  of  the  statute,  yet  the  statute 
has  superseded  the  common  law  or  at  least  the  two  are 
strictly  co-extensive.  The  deed  is  so  far  avoided, only  as 
it  deprives  creditors  of  what  was  liable  to  them,  viz :  the 
fee  which  has  determined  long  since. 

The  plaintiflf  relies  principally  on  the  point  above  pre- 
sented, but  submits  all  those  made  by  the  instructions 
given  and  those  prayed  for  and  refused* 

Stanly^  J.  H*  Bryan  and  Shaw,  for  the  defendants. 

Nash,  J.  In  the  opinion  of  his  Honor  we  entirely  con- 
cur. The  very  ingenious  argument  submitted  to  us  in 
behalf  ef  the  plaintiff  has  failed  to  convince  us  that  he  is 
entitled  to  a  verdict  in  this  case.  It  is  fallacious,  and  its 
fallacy  consists  in  considering  the  Act,  against  fraudulent 
conveyances,  as  operating  on  the  estate  of  the  fraudulent 
grantee,  and  tiot  on  the  conveyance.  The  words  of  the 
act  are  plain  and  uhambigious.  "  All  and  any  feofment, 
&c." — "at  any  time  had  or  heretofore  made,  or  at  any 
time  hereafter  to  be  had  or^ade,  &c."  '^to  or  for  any  pur* 
pose  or  intent  to  delay,  hinder,  and  defraud  creditors,  and 
others  of  their  just  and  lawful  actions,  debts,  and  ac- 
counts, shall  be  deemed  and  taken,  to  be  clearly  and  ut- 
terly void,  frustrate  and  of  no  effect."  It  is  the  convey* 
ance  which  the  act  makes  void.  Haffner  v.  Irwirif  1 
Ired.  498.  The  plaintiff,  while  he  distinctly  admits,  that 
the  conveyance  to  Flynn  is  fraudulent  as  to  Christie,  con* 
tends  that  it  is  void,  only  as  to  the  estate  which  was  then 
in  Joseph  R.  Hanrahan,  and  not  as  to  that  which  was 
contingent  and  dependent  upon  the  death  of  William 
Hanrahan,  for  the  reason  that  only  the  estate  Joseph 
then  had  was  liable  to  execution  for  his.  debts.  Admit 
this  to  be  so.  Unfortunately  for  the  plaintiff,  he  claimed 
both  estates  by  the  same  conveyance,  and  by  what  al^ 
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chemy  he  separates  the  two  estates,  so  conveyed,  so  as 
to  preserve  the  one,  while  admitting  the  other  to  be  void 
for  fi-aud,  we  cannot  well  perceive-  It  is  a  well  estab- 
lished principle,  that  when  a  statute  makes  a  deed  void, 
for  any  cause,  the  whole  deed  is  void,  although,  mixed 
with  illegal  considerations,  there  may  be  others  which 
are  just  and  proper.  Thus  it  is  declared  by  the  Court  in 
the  case  o{  Haffner  v.  Irwin,  1st  Ire.  408.  "  If  the  bin* 
drance  form  any  part  of  the  actual  intent  of  the  act 
done,  so  far  the  act  against  them  is  a  malicious  or  wicked 
contrivance^  and  it  is  not  to  be  questioned  that  a  convey- 
ance or  assurance,  tainted  in  part  with  a  malicious  or 
fraudulent  intent,  is  by  the  statute  made  void  as  against 
creditors  in  to^o."  Here  it  is  admitted,  that,  at  the  time 
the  conveyance  was  made  to  Flynn,  Joseph  K.  Hanrahan 
had  in  the  land  an  estate,  which  was  subject  to  Christie's 
claim,  to-wit :  his  defeasible  estate  in  fee,  simple,  and  it 
is  admitted,  it  was  made  to  defeat  his  debt.  It  was  then, 
in  part  at  least,  tainted  with  a  malicious  and  fraudulent 
intent,  and  is,  according  to  the  decision  just  cited,  void 
in  totOj  that  is,  the  conveyance  or  assurance  is  utterly 
void.  It  is  inoperative  even  as  colour  of  title  against  a 
creditor,  until  the  latter  has  acquired  a  right  of  entry. 
Hoke  V.  Henderson^  3  Dev.  15.  Pickett  v.  Pickett,  Ibid  6. 
By  the  will  of  his  father  Joseph  took  an  estate  in  fee,  de- 
feasible on  his  death,  without  issue,  when  the  estate  was 
limited  over  to  his  brother  William  in  fee.  This  re- 
mainder to  the  latter,  was  good  as  an  executory  devise, 
because  it  was  limited  to  take  effect  during  lives  then  in 
being.  The  death  of  William  no  farther  affected  the 
estate,  than  to  throw  upon  his  heir  the  contingent  estate 
devised  to  him,  and  Joseph  was  his  heir  at  law,  and  upon 
his  death,  without  issue^  it  passed,  eo  instanti,  to  his  heirs 
at  law.  Whatever  might  be  the  effect  of  an  estoppel  or 
rebutter,  as  between  the  present  plaintiff  and  the'heirs  of 
Joseph  R.  Hanrahan  and  those  claiming  under  them,  it 
can  certainly  have  no  operation  upon  his  creditors,  in 
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whose  shoes  the  defendants  stand.  In  the  case  of  Flynn 
V.  Williams^  1  Ire.  509,  it  is  decided  that  Chrislie,  by  his 
purchase  under  his  execution,  acquired  only  the  title 
which  was  in  Joseph  at  that  time,  and  which  consequent- 
ly expired  with  the  life  of  Joseph.  The  case  states,  that 
Christie's  debt  is  still  unsatisfied,  and  that  the  father  of 
the  defendants  purchased,  at  the  sale  by  the  sheriff  under 
execution  against  the  heirs  of  Joseph,  to  i^atisfy  debts 
contracted  by  him,  after  the  date  of  his  deed  to  the  plain- 
tiff.  The  deed  to  the  plaintiff  being  made  to  defraud 
Christie,  a  present  creditor,  it  is  utterly  void,  as  to  sub- 
sequent creditors,  for  it  is  not  bonafde^  1  Sto,  Eq.  $48,  sec. 
352»  and  the  authorities  there  cited.  And  also  page  352^ 
sec.  361,  where  the  same  principle  is  stated.  Taylor  v. 
Jones f  2  Atk.  601,  Newland  on  contracts  389.  The  plain- 
tiff  claims  the  land  in  controversy,  alone  under  that  deed^ 
and  it  being  utterly  void  as  against  the  creditors  of  the 
grantor,  under  whom  the  defendants  claim,  it  confers 
upon  the  plaintiff  no  legal  title  against  them,  and  the 
plaintiff  cannot  recover. 

We  are  of  opinion  his  Honor  was  right  in  refusing  the 
instruction  prayed  for,  and  committed  no  error  in  his 
charge. 

Per  Curiam.  Judgment  affirmed. 


STATE  M.  WILLIAM  A.  GREEN. 

Im  an  indiotment  under  the  Statute,  Rev.  Stat  ch.  34,  lee.  48j  for  mainraif 
by  biting  off  an  ear,  it  ia  not  necoMory  to  state  whether  it  wae  the  ri|rbt  or 
left  ear. 

The  caee  of  the  Siait  v.  Moae9\  2  Dey.  453,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Granville 
Coanty,  at  the  Fall  Term,  1846,  his  Honor  Judge  Battls, 
presiding. 
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This  is  an  indictment  for  an  assault  and  biting  oflf^'the 
ear*'  of  W.  H.  on  purpose  and  unlawfully,  but  without 
"  malice  aforethought/'  and  it  concludes  contra  formam 
statuti.  After  conviction,  the  prisoner's  counsel  objected, 
that  sentence  could  not  be  passed  under  the  statute,  Rev, 
St.  ch.  34,  sec.  48,  because  the  indictment  is  uncertain  and 
insufRcient,  inasmuch  as  it  does  not  state  which  ear  was 
bitten  off.  The  presiding  Judge  was  of  that  opinion,  and 
refused  to  give  judgment  of  imprisonment  as  prescribed 
in  the  act,  though  willing  to  pass  sentence  as  upon  an  in- 
dictment for  an  assault  at  common  law ;  and  the  solicitor 
for  the  State  appealed. 

Attorney  General  for  the  State. 
Badger  and  Gilliam^  for  the  defendant. 

ReFFiir,  C.  J.  After  a  resolution  in  Long*s  case,  5  Rep. 
120,  that  certainty  to  a  certain  intent  in  genetral  is  requir* 
ed  in  indictments,  and  no  more,  Lord  Coke  staples  a  further 
resolution,  that  charging  a  stroke  on  the  head,  or  on  the 
face,  or  upon  the  right  hand,  or  led  arm,  is  sufficientr 
though  not  specifying  on  what  part  of  the  head  or  face 
the  stroke  was  given,  or  whether  it  was  on  the  back  or 
palm  of  the  right  or  left  hand,  or  on  what  part  of  the 
arm:  but  that  super  manum^  or  svper  brachium^  or  super  latus^ 
without  '^  the  right"  or  **  the  left,"  is  not  sufficient,  be<' 
cause  in  such  cases  the  part  of  a  man,  in  which  the 
wound  isr  is  not  certain*  The  reason  of  the  distinction 
is  obvious  enough.  There  is  but  one  head  or  face,  and 
therefore  it  suffice th  to  say,  "the  head"  or  **the  face :"  be- 
ing that  degree  of  certainty  which  is  requisite  in  an  in* 
dictment.  In  like  manner,  there  is  but  one  ^right  band;" 
and  the  law  does  not  require  a  certainty  that  shall  be 
carried  to  every  particular  of  the  part  or  parta  of  that 
member  injured.  But  when  the  injury  is  to  a  member  of 
the  body,  of  which  there  are  two,  it  is  but  a  certainty  to 
a  certain  intent  in  general,  to  designate  that  one  of  the 
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two,  to  which  the  injury  was  done.  It  is  certain,  there- 
fore, that  at  coniQion  law,  in  charging^  the  mortal  wound 
on  the  hand,  arm,  side,  or  leg  in  an  indictment  for  murder, 
it  was  indispensable  to  state  it  to  be  the  right  or  the  left 
urm,  hand,  side  or  leg*  But  it  is  equally  clear,  that  this 
was  requisite  as  a  matter  of  form  in  the  indictment,  from 
respect  to  precedents,  and  to  no  other  purpose.  It  was 
not  regarded  as  one  of  those  substantial  averments,  to 
which  the  proof  must  correspond  in  manner  and  form. 
For  Lord  Hale  states,  "  that  an  indictment  for  murder, 
besides  laying  the  act  to  have  been  done  felonice  and  as- 
certaining the  time,  must  have  these  certainties  and  re- 
quisites :  1st.  Declare  with  what  it  was  done,  namel}% 
cumgladio;  though  killing  with  another  weapon  main- 
tains the  indictment.  2nd.  Must  shew  in  what  hand  the 
sword  was  held  ;  and  for  want  of  that  an  indictment  had 
been  quashed.  3rd.  It  ought  to  shew  in  what  part  of  the 
body  the  deceased  was  wounded,  and  therefore  if  it  be  on 
the  hand  or  arm,  without  saying,  whether  right  or  left,  it  is 
not  good«  4th.  The  length  and  depth  of  the  wound  is  to| 
be  shewed.  Yet,  he  adds,  **  but,  though  the  manner  and 
place  of  the  hurt  and  its  nature  be  requisite,  as  to  the 
formality  of  the  indictment,  yet  if  upon  evidence  it  ap- 
pears to  be  another  kind  of  wound  in  another  place,  if  the 
party  died  of  it,  it  is  sufGcient  to  maintain  the  indictment.'' 
Thus  we  see,  that  so  great  respect  was  paid  to  the  form 
of  indictments,  as  settled  by  precedents,  that  an  indict* 
ment  was  actually  quashed  for  not  averring  which  hand 
held  the  weapon  with  which  the  wound  was  given ;  but, 
neverthelessy  the  evidence  need  not  shew  that  it  was  with 
or  on  the  right  or  left  hand,  though  so  laid  in  the  indict- 
ment. Archb :  Cr :  Pig:  315.  It  was  upon  that  ground, 
namely,  that  the  manner  and  form  of  laying  the  cause  of 
the  death  and  describing  the  wound  was  not  of  the  sub- 
stance of  the  indictment,  that  the  Court  held,  in  the 
State  v.  Moses^  2  Dev.  452,  that  under  the  act  of  1811,  an 

indictment  was  good,  which  did  not  state  the  dimensions 
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of  the  wound.  It  was  deemed  unnecessary  to  charge  any 
matter,  vvHich  need  not  be  proved  on  the  trial ;  and  that 
was  laid  down  as  the  rule  of  construction  of  the  statute. 
It  was  considered  at  the  time,  that  at  common  law  it  was 
indispensable  to  state  the  dimens^ions  of  the  wound,  ac« 
cording  to  ihe  ancient  authorities,  and  Oweris  case  in  this 
State  ;  and  it  was  supposed  that  the  law  so  continued  in 
England  up  to  that  time.  We  were  not  then  aware  of 
the  Sl  7,  Geo.  4,  vh.  C4,  whereby  several  most  material 
alterations  were  made  in  the  law  in  that  country  as  to 
the  form  of  indictments  and  the  proceedings  thereon,  and 
the  mode  of  taking  advantage  of  certain  defects  in  them  ; 
among  which  is  a  provision,  that  no  judgment  upon  any 
indictment,  whether  after  verdict,  or  out-Iawry,  confes- 
sion, or  otherwise,  shall  be  stayed  or  reversed  "for  want 
of  the  averment  of  any  matter  Unnecessary  to  be  proved.'* 
It  was  thus  by  an  express  enactment  that  the  same  pro- 
vision was  adopted  there,  which  this  Court  thought  was 
one  of  the  necessary  effects  of  the  general  terms  of  our 
enactment ;  except  that  by  the  English  statute  the  de- 
fects are  waived  by  pleading  over,  and  therefore  are  still 
open  to  a  demurrer,  whereas  by  ours  the  indictment  not- 
withstanding the  defects,  is  sulllcient  to  all  intents  and 
purposes,  and  cannot  be  quashed  nor  the  judgment  ar- 
rested. We  find  it  stated  accordingly  by  a  respectable 
writer  on  pleading  in  criminal  cases,  after  mentioning 
the  rule  its  to  laying  in  what  part  of  the  body  the  wound 
was  given,  that  it  would  be  ridiculous  to  attempt  to  ac- 
count for  or  justify  that  particularity  ;  and  he  gives  his 
reason  for  the  remark  in  these  words  :  **  For  the  same 
strictness  is  not  required  as  to  the  evidence  necessary  to 
support  it ;  as  if,  for  instance,  tho  wound  be  stated  to  be 
on  the  left  side,  and  proved  to  be  on  the  right,  the  va- 
riance is  immaterial ;  and, ybr  this  reason^  the  objection 
can  now  only  be  taken  by  demurrer,"  by  force  of  the  act 
7  Geo.  4,  cli.  61,  ArchbolJ,  Cr.  PL  316.  For  the  same  rea- 
son It  cannot  be  taken  here  in  any  way,  according  to  the 


DECEMBER  TERM,  1646.  48 


Suie  V.  Greene. 


act  of  ISl  1,  Rev.  St.  ch.  35,  sec.  1 2.    It  may  be  mentioned 
by  the  way,  that  the  very  point,  decided  in  the  Stale  v, 
Moses  was  in  1825  so  adjudged  in   England   in  Rex  v. 
Mosely^  R.  and  M.  97 ;  in   which  it   was  held   by  ten 
Judges,  that,  as  it  was  never  necessary  to  prove  the 
wound  as  laid,  it   is  not  at   common  law  necessary  to 
state  in  the  indictment  the  length,  breadth,  or  depth  of  it. 
When  it  is  thus  seen,  that  an  indictment  for  a  capital 
felony,  which  charges  a  mortal  wound  in  the  right  ear,  is 
supported  by  evidence  of  the  wound  in  the  left  ear,  it 
would  seem  to  follow  necessarily,  that  an  indictment  for 
the  misdemeanor  of  biting  oif  the  right  ear  is,  in  like 
manner  sustained  by  proof,  that  the  left  was  bitten  off. 
The  offence  by  the  statute  is  biting  off ''an  ear ;"  and  as 
there  is  no  difference  in  the  crime,  whether  it  be  one  or 
the  other,  the  substance  of  the  offence  charged  is  estab« 
lished  by  proof,  that  it  was  either  ear*     As  Lord  Hale 
says,  it  is  fit  to  be  laid  as  ne^tr  the  truth  as  may  be,  yet, 
if  upon  the  evidence  it  appear  to  be  a  wound  in  another 
place,  it  is  sufficient.     There  must  doubtless  be  a  charge 
of  biting  off  an  ear,  because  that  member  is  the  specific 
object  of  the  enactment.     But  it  is  not  necessary  the  in- 
dictment should  state,  whether  it  be  the  right  or  the  left 
car,  U)  enable  the  accused  to  defend  iiimst^lf,  or  to  inform 
the  Court  of  the  Jict  creating  the  offence,  or  of  the  punish- 
ment prescribed,  nor  to  give  the  f)arty  the  full  benefit  of 
the  plea  of  former  acquittal  or  conviction.     If  not  good 
in  this  genei-al  form  upon  the  principles  of  the  common 
law,  applicable  to  the  mode  o^  enlarging  offences  airainst 
the  person  of  another,  tlie  Court  holds,  that  is  is  clearly 
good  under  the  act  of  ISll,  because  the  corpus delirtif  as 
constituted  by  the  statute,  namely,  "  on  purpose  and  un- 
lawfully, but  without  malice  aforethought,  biting  off  an 
ear  of  another  person,"  is  described  in  it  in  a  plain,  in- 
telligible, and  explicit  mannor-     Therefore  the  refusal 
to  nass  judgment  on  the  indictment  under  the  statute  was 
erroneous ;  and  it  must  be  so  certified  to  the  Superior 
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Court,  to  the  end  that  farther  proceedings  may  be  had  on 
the  verdict  according. 

Per  Cuhiam.  Certificate  ordered  accordingly. 


JACOB  G.  WALKER  &.  AU  m.  JAMBS  FAWCETT  &;  AL.  , 

Where  a  ooaveyanee  ii  made^to  A.  B.  and  C.  for  a  eertaio  tract  of  land,  aa 
trnsteea  for  the  Methodist  Epieoopal  Church,  a  auit  of  treepaM  qumre  clau* 
9um  (regit  may  be  brought  by  A.  B.  aod  C.  againatthe  wroDgdoen,  thoogh 
they  may  not  have  been  appoiated  trustees  accordiog  to  oar  Act  of  Assam* 
bly  Iq  relation  to  the  appointment  of  trustees  by  religious  congregations. 

The  title  is  vested  in  them  individually  and  they  may  recover  at  law,  though 
in  the  writ  and  declaration  they  style  tbemaelvea  « trnsteea."  The  latter 
word  may  be  rejected  ae  surplusage. 

It  is  only  when  a  suit  is  brought  by  persons,  who  claim  as  '*  successors,"  that 
the  question  arises,  whether  the  original  bargaioeea  were  duly  chosen  the 
trustees  of  a  religious  congregation,  and  whether  the  persona  suing  wera 
also  duly  chosen  trustees,  so  as  to  give  them  legally  the  character  of  "  suc- 
cessors" to  the  former,  and  tliereby  vest  in  thtsm  the  title  to  tbe  property, 
which  is  necosnary  to  support  an  action. 

The  cases  of  The  Truetees  of  the  Conieniea  Meeting  v.  DickiMon^  1  Dev. 
]89,  and  While  v.  WhitCt  1  Dev.  and  Bat  260,  approved  and  distinguished 
from  this. 

Appeal  from  the  Superior  Court  of  Law  of  Orange 
County,  at  the  Fall  Term,  1846,  his  Honor  Judge  Battle 
presiding. 

The  action  is  trespass  quare  clausum  fregit,  and  was 
tried  on  the  general  issue. 

The  plaintiffs  are  Jacob  G.  Walker,  James  Murray, 
and  seven  other  persons,  and  they  claim  the  premises 
under  a  deed  made  to  them  by  Thomas  White,  and  Mary 
p.  White.  The  deed  is  dated  the  26th  day  of  September, 
1838,  and  purports  to  be  a  deed  of  bargain  and  sale  for 
5i  acres  of  land  (in  consideration  of  one  dollar,)  from 
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the  bargainors  to  Walker*  Marray  and  the  other  seven 
plaintiffs  ^. and  their  successorsy  (appointed  according  to 
the  deed  of  settlement  used  by  the  Methodist  Episcopal 
Chnrch  as  contained  in  their  discipline)  Trustees  in  trust 
for  the  uses  and  purposes  hereafter  mentioned  and  de- 
clared, to  have  and  to  hold  unto  them,  the  said  Jacob  G« 
Walker,  James  Murray,  (and  the  other  seven  plaintiffs,) 
and  their  successors  in  office  forever :  In  trusty  that  they 
shall  erect  and  build  or  cause  to  be  erected  and  built 
thereon,  a  house  or  place  of  worship  for  the  use  of  the 
Methodist  Episcopal  Church  in  the  United  States  of 
America,  according  to  the  rules  and  discipline,  which 
from  time  to  time  may  be  agreed  upon  and  adopted  by 
the  ministers  and  preachers  of  the  said  church,  at  their 
General  Conference  in  the  United  States  of  America:  and 
in  furUter  trusty  that  they  shall  at  all  times,  forever  here- 
after, permit  such  minister  and  preacher  belonging  to 
the  said  church,  as  from  time  to  time  may  be  duly  autho- 
rised by  the  General  Conference  of  the  ministers  and 
preachers  of  the  said  Methodist  Episcopal  Church,  or  by 
the  Annual  Conference,  authorised  by  the  said  General 
Conference,  to  preach  and  expound  God's  holy  word 
therein." 

The  plaintifis  gave  further  evidence,  that  by  the  rules 
of  Discipline  of  the  Methodist  Episcopal  Church  in  the 
United  States,  the  minister  having  charge  of  a  circuit  is 
to  nominate  trustees  for  the  different  churches  or  congre- 
gations in  his  circuit,  except  in  States  where  the  law  pre* 
scribes  a  different  mode  of  appointment.  And  the  plain- 
tiffs  gave  further  evidence,  that  a  house,  called  Mount 
Pisgah  Meeting-house,  was  erected  on  the  premises  as  a 
place  of  worship,  and  was  used  for  that  purpose  by  a 
congregation  of  religious  persons,  belonging  to  the  Meth- 
odist Episcopal  Church,  under  the  charge  of  a  minister 
and  preacher  of  the  circuit,  in  which  the  meeting-house 
was  situate  ;  and  that  before  the  said  deed  was  made, 
and  when  the  congregation  that   usually  worshij  pet^  ;.b 


46  SUPREME  COURT, 


Walker  v.  Faweett. 


that  meeting-hoase,  was  assembled  therein,  the  said  min- 
ister  and  preacher  announoed  to  the  congregation  the 
appointment  of  the  nine  persons,  who  are  the  piaintitr;^ 
in  this  action,  as  trustees  for  that  congregation,  to  receive 
a  conveyance  for  their  land  and  take  charge  of  the  pro- 
perty  belonging  to  the  congregation  and  church  ;  and 
that  to  such  announcement  no  assent  was  expressly  given* 
nor  objection  made  by  the  congregation.  But  the  plain- 
tiffs gave  further  evidence,  tending  to  shew  that  they 
accepted  the  office  or  trust,  and  proved  that  they  accepted 
the  said  deed  from  Thomas  White  and  Mary  P.  White. 

The  defendants  thereupon  insisted,  that  the  plaintiffs 
were  not  elected  or  appointed  trustees  in  the  manner  pre- 
scribed by  the  statute,  and  therefore  that  they  could  not 
maintain  this  action,  in  which  they  name  themselves 
trustees :  And  further,  that  the  deed  did  not  pass  the 
title  to  the  plaintiffs,  by  reason  that  the  trust  therein  ex* 
pressed  is  too  indefinite*  The  presiding  Judge  declared 
his  opinion  to  be  with  the  defendants  on  the  first  ground ; 
and  for  that  reason,  without  deciding  the  second  point, 
the  plaintiffs  were  non-suited,  and  appealed. 

Venable  and  McRaeAov  the  plaint  iiTs. 
Norwood,  for  the  defendants- 

RurriN,  C.  J.  The  Court  is  of  opinion,  that  it  was  not 
correct  to  non-suit  the  plaintiffs  on  the  ground  i^tated. 
The  action  is  brought  by  the  persons,  and  all  the  persons, 
to  whom  the  deed  was  made  ;  and  if  it  passed  the  legal 
title  to  them,  in  any  capacity,  they  have  the  right  to  bring 
this  action.  It  is  true,  that  in  the  writ  and  declaration, 
the  plaintiffs  are  styled  ^trustees  ;''  but,  by^itself,  that  Is 
an  unmeaning  term,  and  does  not  affect  the  proceedings  for 
good  or  harm,  but  is  mere  surplusage.  The  action,  in  all 
such  cases,  is  brought  by  the  plaintiffs,  in  their  natural 
capacity ;  for,  as  they  are  not  incorporated,  they  have  no 
name  by  which  they  can  describe  themselves  in  pleading, 
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but  their  names  as  natural  persons.  It  is  enough,  there- 
fore, to  sustain  their  action,  that  they  shew  a  legal  title 
in  them  by  a  conveyance,  or  otherwise.  Where  the 
piaintiiTs,  as  here,  are  the  very  persons  to  whom  the  deed 
ioT  the  premises  was  made,  they  must  recover  on  the 
legal  title,  which  is  in  them,  for  their  lives,  at  least,  by 
operation  of  the  deed,  under  the  general  law,  and  with- 
out any  help  from  the  act  concerning  Religious  Societies. 
It  is  when  a  suit  is  brought  by  persons,  who  claim  as 
^'successors,"  that  the  question  arises,  whether  the  original 
bargainees  were  duly  chosen  the  Trustees  of  a  religious 
congregation,  and  whether  the  persons  suing  were  also 
duly  chosen  Trustees,  so  as  to  give  them  legally  the 
character  of  "successors"  to  the  former,  and  thereby  vett 
in  them  the  title  to  the  property,  which  is  necessary  to 
support  their  action.  But  these  plaintiffs  are  not  obliged 
to  shew  themselves  to  be  Trustees  by  election  of  the  con-, 
gregation,  according  to  the  statute,  because  by  the  deed, 
they  have  the  title  ;  and  it  does  not  impair  their  title,  that 
they  hold  it  as  trustees,  by  contract,  for  a  religious  society. 
That  observation  distinguishes  this  case  from  those  of 
tlie  TjMSiees  of  the  Contentnea  Meeting  v.  Dickinson^  I 
Dev.  189,  and  White  v.  White,  1  Dev.  &  Bat.  260;  on  which 
the  objections  here  were  probably  raised.  There,  the 
deeds  were  made  to  persons,  ^^  ho  were  admitted  to  be 
the  Trustees  of  the  societies,  duly  chosen,  and  in  the 
former  case,  the  action  was  by  successors ;  and  the  Court 
held,  that  the  deeds  were  inoperative,  because  they  were 
made,  not  in  truth,  in  trust  for  the  society,  but  in  fraud  of 
the  law,  and  against  ils  policy,  upon  a  forbidden  trust  to 
emancipate  the  slaves,  or  to  hold  them  in  a  state  of  quasi 
freedonu  The  Court  could  not  therefore,  in  White  v. 
White,  upon  any  just  ground,  uphold  the  deed  to  the  trus- 
tees, as  made  to  them  and  without  regard  to  their  rela- 
tion to  the  society,  against  the  express  terms  of  the  deed 
itself,  and  also  against  the  actual  intention  of  the  parties 
to  the  instrument.    But  here  the  defendants  deny  that 
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the  plaintiffs  were  the  trustees  of  the  conf^regatlon  of 
Methodists ;  and,  indeed  base  the  objection  to  their  re- 
covery on  that  very  ground.  If  that  be  true,  tlicre 
is,  plainly,  no  reason  against  the  operation  of  the  deed, 
as  one  founded  on  a  good  consideration,  and  to  persons 
in  their  natural  capacity  ;  for  the  plaintiffs  would,  then, 
have  but  their  natural  capacity,  and  there  is  nothing  im* 
moral  or  illegal  in  their  takiu;^  u  conveyance  of  land  to 
them,  as  natural  persons,  in  trust,  to  allow  a  christian 
church  to  erect  on  it,  and  use,  a  place  of  worship.  The 
plaintiffs  v.  ere  either  the  trustees  duly  chosen  by  the 
congregation,  or  they  were  not ;  and  in  either  case,  they 
can  have  this  action.  If  the  former  be  the  truth,  then 
their  title  would  b'^  sustained  by  the  act  of  1796,  accord- 
ing to  the  defendants  thf  mselvos.  If  the  latter,  then,  in- 
dependent of  that  act,  the  plaintiffs'  title  would  be  good, 
because  they  had  but  a  capacity  as  natural  persons. 

Whether  the  trust  can,  or  cannot,  be  enforced,  is  not 
material,  for,  not  being  for  an  immoral  or  unlawful  pur- 
pose, it  does  not  affect  the  operation  of  the  deed,  as  a 
conveyance  of  the  legal  estate  ;  and  therefore  the  point 
is  not  further  considered  here,  but  left  for  the  cognizance 
of  the  Court,  having  the  jurisdiction  of  trusts.  These 
defendants,  who  are  strangers  and  wrong-doers,  have  no 
concern  with  that  question. 

Per  Curiam.    Judgment  reversed  and  venire  de  twvo. 


THE  STATE  m.  J.  W.  GARLAND  U,  AL. 

The  State  oan  bring  an  action  U  the  SapeHor  Court  on  a  bond  payable  lo 

herself  for  a  snm  lev  than  one  handled  dollan. 
General  ■tatotea  do  not  bind  the  aoforeign,  nnle«  ezpre«ly  mentioned  in  them. 

Appeal  from  the  Superior  Court  of  Law  of  Macon 
County,  at  the  Fall  Term,  1846,  his  Honor  Judge  Cald- 
WRLL  presiding. 
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This  is  an  action  of  debt  on  a  bond  for  ^24  50,  which 
xiras  given  to  the  State,  it  is  said  for  the  purchase  money 
of  a  tract  of  what  is  called  the  Cherokee  land*  It  was 
instituted  in  the  Superior  Court;  and,  considering  that 
the  action  is  by  writ  at  the  common  law,  and  looking  to 
the  statutes  relative  to  the  debts  for  Cherokee  lands,  tho 
presiding  Judge  was  of  opinion,  that  the  Court  had  not 
jurisdiction  of  the  case,  and,  on  motion  of  the  defendants, 
dismissed  the  suit.  From  that  decision  the  attorney  for 
the  State  appealed. 

Attorney  Generalj  for  the  State. 
Henry  W.  Miller j  for  the  defendant. 

RuFFiN,  C.  J.  The  only  question  is,  whether  the  State 
can  bring  an  action  in  a  Superior  Court  on  a  bond  for  a 
less  sum  than  8100;  and,  as  we  think,  she  undoubtedly 
may.  This  results  plainly  from  a  few  undeniable  ele- 
mentary principles.  In  the  first  place,  the  Superior 
Court  is  one  of  general  jurisdiction,  being  the  highest 
Court  of  original  jurisdiction  in  the  State,  and  it  may  take 
cognizance  of  all  suits,  which  are  not  taken  from  it  by 
statute.  Besides,  the  act  of  1777,  c/i.  115,  sec.  2,  express- 
ly enacts,  that  it  shall  have  legal  jurisdiction  of  **aU  pleas 
of  the  State^^  and  criminal  matters  of  what  nature,  de- 
gree or  denomination  soever,  whether  brought  before  the 
Court  by  original  or  mesne  process,  certiorarif  writ  of 
error,  appeal,  or  any  other  way  or  means,  except  where 
it  is  or  may  be  otherwise  directed  by  act  of  the  Legisla- 
ture. To  oust  the  jurisdiction,  then,  it  is  requisite  to 
shew  a  statute,  that  pleas  of  the  State  for  sums  ander 
•60,  or  8100,  shall  not  be  within  the  cognizance  of  the 
Superior  Court,  but  shall  be  brought  before  some  other 
tribunal.  There  is  no  such  statute.  No  doubt,  the  mo- 
tioQ  in  this  case  was  founded  on  the  40th  and  42nd  Jec- 
tians  of  tlie  Revised  Statutes^  chap.  31 ;  which  provide, 
that,  if  a  suit  be  commenced  in  the  Superior  Court  for  a 
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sum  less  than  ^100  due  by  bond,  it  shall  be  dismissed. 
Bnt  it  is  a  known  and  firmly  established  maxim,  that 
general  statutes  do  not  bind  the  sovereign,  unless  ex* 
pres^ly  mentioned  in  them.  Laws  are  prima  facie  made 
fbr  the  government  of  the  citizen  and  not  of  the  State 
herself.  The  very  section  under  consideration  has  a  pro- 
vision which  famishes  an  example  of  the  rule,  that  the 
'  sovereign  is  not  to  be  brought  within  the  purview  of  a 
statute  by  general  words,  but  only  by  being  expressly 
named.  The  provision  is,  that,  when  a  suit  is  dismissed, 
or  the  plaintiff  non  suited  upon  the  ground  that  the  case 
is  not  within  the  jurisdiction  of  the  Court,  the  plaintiff 
shall  pay  all  costs.  Now,  no  one  will  say,  that  there  can 
be  judgment  against  the  State  for  costs  in  any  case. 
But  it  is  unnecessary  to  exemplify  the  rule,  as  it  is  well 
established  as  applying  generally  to  the  rights  of  the 
public.  Upon  this  ground,  therefore,  and  by  itself,  the 
action  was  cognizable  in  the  Superior  Court.  The  re- 
mark of  his  Honor,  that  this  proceeding  is  by  writ,  ac- 
cording to  the  course  of  the  common  law  ;  and  therefore 
that  the  Court  had  not  jurisdiction,  refers,  it  is  presumed* 
to  the  statutes,  which  authorize  judgments  upon  motion 
against  accounting  officers  or  other  debtors  to  the  State ; 
1793,  ch.  383,  and  1822,  ch.  1150.  It  seems  to  have  been 
supposed,  that  these  acts  create  the  jurisdiction  in  these 
eases ;  and  it  is  thence  inferred,  that  without  a  similar 
act  expressly  embracing  the  proceeding  by  writ  and 
declaration,  there  is  no  jurisdiction  of  an  action  of  the 
latter  kind.  But  that  is  reversing  the  rule  of  law,  and 
supposing  that  there  must  be  express  enactments  in  order 
to  vest  the  Courts  with  jurisdiction  of  pleas  of  the  State  ; 
whereas  it  requires  a  prohibitory  statute  to  oust  the 
jurisdiction.  The  acts  alluded  to,  were  not  necessary  to 
confer  jurisdiction  of  demands  by  the  State,  but  their 
purpose  was  merely  to  gtvo  the  smnmary  proceedings 
by  motion ;  and  they  do  not  affect  the  remedy  at  conunoB 
law. 
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There  is,  also,  another  consideration,  which  renders  it 
plain,  that  every  plea  of  the  State  is  cognizable  in  a 
Goart  of  record.  The  State,  as  an  artificial  beings  enar 
not  appear  before  a  judicial  tribunal  otherwise  than  by 
attorney ;  and  she  has  appointed  no  ofEcers  to  represent 
her  in  her  pleas  before  a  Justice  of  the  Peace :  nor  are 
there  any  attorneys  at  law,  who,  as  such,  represent  suitors 
out  of  Court.  It  is  not  to  be  supposed,  that  the  State's 
revenues  are  to  rest  upon  evidences  of  debt  held  by  Jus- 
tices and  Constables,  instead  of  appearing  of  record,  and 
being  under  the  immediate  control  of  the  great  revenue 
and  law  officers.  These  observations  are  peculiarly  ap- 
plicable to  that  part  of  his  Honor's  reasoning,  which  is 
drawn  from  the  Acts  relative  to  the  debts  for  Cherokee 
land.  There  is  nothing  in  those  Acts,  which  seems  to 
have  any  bearing  upon  this  question.  The  Acts  are  sup- 
posed to  be  those  of  1840,  c.  4,  and  1844,  c.  2,  which  pro- 
vide for  the  appointment  of  an  Agent  of  the  State,  resi- 
dent in  Macon  or  Cherokee  County,  vrith  authority  to 
receive  payment  from  the  debtors,  and  to  bring  suit  on 
the  bonds,  when  directed  by  the  Treasurer,  or  when  he 
thinks  the  interest  of  the  State  may  require  it.  That 
means  only,  that  the  Agent  shall  cause  proper  suits  to 
be  instituted  ;  and  it  no  more  makes  it  his  duty  or  con- 
fers the  authority  on  him,  to  appear  before  a  Justice  of 
the  Peace  out  of  Court,  than  it  does  to  appear  before  a 
Court  of  record,  as  the  attorney  at  law  of  the  State.  It 
creates  no  change  of  the  law  as  to  the  jurisdiction  of 
the  Courts. 

Wc  do  not  say  that  a  Justice  could  not  give  judgment 
for  the  State,  if  she  were  to  bring  a  suit  before  him  ;  but 
clearly  the  State  can  sue  in  her  own  Courts  of  record^ 
until  she  shall  expressly  deny  herself  the  right. 

PsR  Curiam.  Judgment  reversed,  and  a  writ  of  proce^ 
dendo  awarded. 
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An  indictment,  which  char^M,  that  "  A.  B.  and  C.  &«.  vilh  force  and  arms, 
Sui.  unlawfully,  riotously,  and  routously  did  asaemble  together,  to  disturb 
the  peace  of  the  State,  and  did,  then  and  there,  being  so  avembled  and 
gathered  together,  mako  a  great  noise  and  disturbance  in  and  near  the 
dwelling  house  of  one  W.  S.,  proclaimiag  that  the  said  W.  S.  and  his 
wife  were  persons  of  color,  offeriug  them  for  sale  at  auction  and  catliog 
them  vulgar  and  opprobions  names,  all  of  which  was  donejn  a  loud  voicoi 
■0  that  the  same  could  be  heard  at  a  great  distance,  to  the  great  damage 
and  terror  of  the  said  W.  S.  and  wifa  and  the  common  nuisance,  6lc" 
does  not  charge  any  criminal  ofTence,  inasmuch  as  it  does  not  state  that  the 
■aid  W.  S.  or  his  wife  was  in  the  house  at  the  lime. 

Erery  indictment  is  a  compound  of  law  and  fact,  and  must  be  so  drawn,  that 
the  Court  can,  upon  its  inspection,  be  able  to  perceive  the  alleged  crime. 

Appeal  from  the  Superior  Court  of  Stanly  County,  at 
the  Fall  Terra,  1846,  his  Honor  Judge  Dick  presiding. 

The  indictment  is  in  the  follo\ving  words :  **  The  Ju- 
rors for  the  State,  upon  their  oath  present,  that  Nelin 
Hathcock,  James  Hathcock,  and  Green  Hathcock,  late  of 
the  County  of  Stanly,  together  with  divers  other  evil 
disposed  persons,  to  the  number  of  ten  or  more,  to  the 
Jurors  aforesaid  unknown,  on  the  twentieth  day  of  Au* 
gust,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-five,  with  force  and  arms,  to- wit :  with  sticks, 
staves,  and  other  offensive  weapons,  at  and  in  the  County 
of  Stanly  aforesaid,  unlawfully,  riotously,  and  routously 
did  assemble  and  gather  together  to  disturb  the  peace  of 
the  State,  and  did  then  and  there,  being  so  assembled  and 
gathered  together,  unlawfully,  riotously  and  routously 
make  a  great  noise  and  disturbance,  in  and  near  the 
dwelling  house  of  one  Willis  Shed,  proclaiming  that  they, 
the  said  Willis  Shed  and  his  wife  Election  Ann  Shed,  were 
persons  of  colour,  offering  them  for  sale  at  auction,  and 
calling  them  vulgar  and  opprobrious  names,  all  which 
was  done  in  a  loud  voice,  £o  that  the  same  could  be  heard 
at  a  great  distance,  to  the  great  damage  and  terror  of 
the  said  Shed  and  wife,  and  the  common  nuisance  of  the 
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good  citizens  of  the  State,  and  against  the  peace  and 
dignity  of  the  State. 

The  defendants  upon  the  trial  were  convicted,  and 
moved  in  arrest  of  judgment,  ^'because  no  offence  was  set 
forth  in  the  indictment,  known  to  the  law ;  or  if  any 
offence  was  set  forth,  it  was  not  sufficiently  set  forth/' 
The  motion  was  overruled,  and  the  defendants  appealed. 

Attorney  General,  for  the  State. 
No  counsel  for  the  defendants. 

Nash,  J.  Every  indictment  is  a  compound  of  law  and 
fact,  and  must  be  so  drawn,  that  the  Court  can,  upon  its 
inspection,  be  able  to  perceive  the  alleged  crime.  The 
offence,  here  intended  to  be  charged  against  the  defen- 
dants, is  that  of  a  riot ;  in  their  assembling  in  a  tumul- 
tuous manner,  in  and  about  the  dwelling  house  of  Shed, 
and  there  making  a  great  noise,  using  abusive  and  in- 
sulting language*  The  gist  of  the  offence  consists  in  the 
defendants  using  such  force  and  violence,  as  amounted 
to  a  breach  of  the  peace,  and  the  law  requires,  that,  in 
indictments  of  this  kind,  the  facts  shall  be  so  charged,  as 
to  show  a  breach  of  the  peace,  or  acts  directly  tending 
to  it,  and  not  a  mere  civil  trespass.  Here,  nothing  but 
a  civil  trespass  is  charged.  The  indictinent  does  not 
State,  that  Shed  or  his  wife,  or  any  member  of  his  fami- 
ly, was  in  the  house  or  present,  at  the  time  the  defen- 
dants were  guilty  of  this  improper  conduct ;  and,  indeed, 
for  any  thing  that  appears  upon  the  record,  the  house 
was  vacant.  It  is  true,  it  is  charged  that  the  acts  were 
committed,  **  to  the  great  damage  and  terror  of  the  said 
Shed  and  his  wife,"  but  a  conclusion,  cannot  make  an 
averment.  Men  may  be  guilty  of  a  riot,  in  assembling 
together,  to  the  number  of  three  or  more,  and  in  a  tumul- 
tuous and  violent  manner,  breaking  into  a  house,  or  de- 
molishing it,  or  otherwise  injuring  it,  though  neither  the 
owner  nor  any  of  his  family  be  present ;  for  that  is,  in 
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itself,  a  breach  of  the  public  peace  ;  but  the  essence  of 
the  charge  here  is,  not  for  any  violence  done  to  the 
dwelling  house,  but  for  riotously  disturbing  the  owner  in 
the  quiet  and  peacable  possession  of  it,  and  the  charge  is 
not  made,  with  sufficient  legal  certainty,  unless  it  appear, 
upon  the  face  of  the  indictment,  that  the  owner  or  his 
family  were  present  to  be  so  disturbed.  In  looking  into 
the  precedents,  we  find  this  principle  to  run  through 
them ;  thus  Mr.  Caitty  in  the  Snd  vol.  of  his  Criminal 
Law,  page  50S,  in  giving  the  form  of  an  indictment 
against  three  persons,  for  a  riot  before  the  house  of  G. 
H.,  and  shooting  off  a  loaded  gun,  after  setting  out  the 
rioutous  conduct  of  the  defendants,  charges,  "and  thereby 
then  and  there,  not  only  greatl}''  terrified  and  alarmed  the 
said  G.  H.  and  his  family,  and  disturbed  and  disquieted 
them  in  the  peacable  and  quiet  possession,  use,  and  occu- 
pation of  the  said  dwelling  house^  4^."  It  is  very  impor- 
tant, that  the  line  of  distinction,  which  separates  a  civil, 
from  an  indictable  trespass,  shall  be  kept  as  clear  and 
distinct,  as  the  nature  of  the  offences  will  permit ;  and  in  ^ 
order  to  bring  a  trespass  within  the  criminal  jurisdiction 
of  the  Court,  it  must  appear,  on  the  face  of  the  indictment, 
to  amount  to  a  violation  of  the  Criminal  Law. 

It  is  the  opinion  of  this  Court,  that  the  judgment  be- 
low, is  erroneous;  and  that  a  certificate  to  this  effect  be 
Kent  to  the  Court  below. 


Per  Curiau.  Ordered  accordingly. 
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Under  the  charter  of  th«  Bank  of  Capo  Fear,  the  Bank  ia  axemptad  from  all 

Tazaa,  Town  aa  well  aa  County  and  Sute  Tazea. 
The  caae  of  the  Bank  •/  Cape  Fear  ▼.  Edwarda,  5  Ired.  516»  eitod  and 

approTod* 

Appeal  from  the  Superior  Court  of  Cumberland  County, 
at  the  Fall  Term,  1846,  his  Honor  Judge  Ssttlb  presi- 
ding. 

The  action  is  brought  to  recover  from  the  defendant  a 
sum  of  money,  under  the  following  circumstances.  The 
Bank  of  Cape  Fear  is  a  banking  corporation,  having  a 
branch  in  the  town  of  Fayetteville,  where  it  owns  real 
estate.  The  defendant  is  the  officer,  duly  appointed  and 
authorised  to  collect  the  town  taxes  for  the  year  1845. 
He  demanded  those  duly  assessed  upon  the  real  property 
of  the  plaintiffs,  in  the  town,  which  were  paid,  under  a 
reservation  of  their  rights.  The  taxes  so  collected  are, 
what  are  called  town  taxes,  and  for  the  use  of  the  town* 
There  being  a  verdict  and  judgment  for  the  plaintiff,  the 
defendant  appealed. 

Strange,  for  the  plaintiff. 

Warren  WinsloWf  for  the  defendant,  submitted  the  foI» 
lowing  argument 

This  case  is,  in  effect,  a  contest  between  the  Commis- 
sioners of  Fayetteville  and  the  President,  Directors,  and. 
Company,  of  the  Bank  of  Cape  Fear,  as  to  the  rights  and 
exemptions  of  the  two  corporations  respectively.  The 
Act  of  1701,  ch.  35,  "  An  Act  to  amend  the  several  Acts 
of  Assembly  now  in  foree  for  the  regulation  of  the  town 
of  Fayetteville,''  gives  power  to  the  Commmissioners  to 
levy  a  tax  annually,  on  every  hundred  pounds  value  of 
taxable  property  within  the  town ;  and  the  8th  section  of 
the  Act  of  1787j  ch.  29,  declares  houseSf  lotSi  dec*  withia 
the  town,  to  be  taxable  property. 
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The  Act  of  1S33,  2  Rev.  Stat.  50,  charters  the  Bank  of 
Cape  Fear,  imposes  a  tax  of  twenty-jive  cents  on  each 
share  of  stock  owned  by  individuals,  &c,  and  declares 
^' that  the  said  Bank  shall  not  be  liable  to  any  further  tax.'' 

The  construction  of  this  clause  is  no  longer  an  open 
question.  It  comprehends  State  and  County  taxes,  which 
are  declared  to  be  public  taxes,  and  answer  to  parliamen' 
tary  taxes  in  the  English  books.  Bank  of  Cape  Fear  v. 
Edwards^  5  Iredell,  SI 6.  Plaintiff  contends,  under  this 
clause,  that  the  property  of  the  corporation  within  the 
Town  of  Fayetteville  is  exempt  from  the  burthens  im- 
posed upon  other  property  thus  situated. 

It  is  submitted  on  the  part  of  the  defendant,  that  as  the 
charter  of  the  Commissioners  was  in  force  some  half  cen- 
tury before  the  passage  of  the  Act  of  1833,  that  the  right 
to  levy  taxes  upon  the  real  property  in  Fayetteville,  was 
a  vested  right,  and  the  grant  to  the  Commissioners  is  a 
contract,  and  not  now  to  be  disturbed,  and  therefore  the 
charter  of  the  Bank,  if  it  exempts  their  lands  from  taxa« 
tion  by  the  Commissioners,  which  is  denied,  is,  so  far, 
void  :  that  this  cjise  will  be  governed  by  the  same  rea- 
soning which  decided  the  cases  of  the  Trustees  v.  Foy,  1 
Mar.  58,  and  Dartmouth  College  V.  Woodward^  4  Whea- 
ton,  518. 

But,  if  this  be  not  so,  and  a  sound  distinction  exists 
between  a  Municipal  Corporation,  and  one  of  private 
foundations  :  that  the  law  chartering  the  Bank  being  a 
private  Act,  is  to  be  construed  like  a  deed,  and  the  Com- 
missioners not  being  named  therein,  are  not  bound  there- 
by; or  at  all  events  only  by  intendment  and  implication, 
and  not  by  express  words.  It  is  not  denied  that  the  Leg- . 
islature  could  recall  the  municipal  powers  granted  to  the 
inhabitants  of  Fayetteville  ;  but  that  is  not  the  question 
here.  The  case  is,  that  having  granted  the  power  to  levy 
taxes  upon  all  the  property  of  all  the  inhabitants,  can  it 
now,  without  their  consent,  arbitrarily  exempt  particular 
persons,  and  thus  add  to  the  burthens  of  the  rest.     For  if 
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this  claim  of  the  plaintiff  be  well  foanded,  then  are  the 
inhabitants  of  Fayetteville  taxed  unequally,  and  with* 
out  their  consent. 

The  Bank  is  a  private  corporation ;  it  purchased  pro- 
perty within  the  corporation  of  Fayetteville;  the  purchase 
of  property  there  was  voluntary  and  not  compulsory. 
It  subjected  itself  to  the  burthens  attaching  to  such  a 
location.  The  Legislature  said,  '^The  State,  in  considera- 
tion of  the  tax  upon  your  stock,  will  not  be  the  instrument 
of  levying  any  further  tax."  The  Bank  became  the  in- 
strument of  its  own  taxation. 

But  the  words«  **  any  farther  tax/'  are  not  comprehen- 
sive enough,  to  include  the  tax,  in  question.  Taxes  mean 
parliamentary  taxes^  if  the  subject  matter  will  suffer  it. 
Brewster  v.  Kitchen^  1  Ld.  Raymond  317,  and  Lady  Anna 
V.  Crisps^  Salk.  221.  Taxes  are  burdens,  charges  or  im- 
positions put  upon  persons  or  property  for  public  uses. 
Coke  V.  Just.  332,  Carthew  438.  A  law  of  New  York 
declares  *'  that  no  real  estate  belonging  to  any  church  or 
place  of  public  worship,  shall  be  taxed  by  any  law  of  this 
State/*  Under  an  assessment  for  widening  Hall  street, 
certain  churches  were  assessed  their  proportionate  amount 
and  held  good.  Matter  of  the  Mayor  of  New  York,  11 
John.  77.  If  it  be  said,  this  case  is  an  authority  for  the 
plaintiff  arguendo,  it  is  replied,  that  the  exemption  of 
the  churches  was  by  express  enactment,  **  they  shall  not 
be  taxed  by  any  law  of  this  Stated 

The  corporation  of  Fayetteville  makes  expenditures  to 
protect  the  buildings  of  all  the  inhabitants.  It  maintains 
a  police  for  the  security  as  well  of  the  property  of  the 
Bank,  as  the  persons  of  its  agents.  Why  should  not  the 
property  of  the  Bank  contribute  to  these  expenses? 
Qui  senttt  conmodum  debit  sentire  onus. 

The  tax  was  a  lien  on  the  real  estate,  not  to  be  re« 
inoved,  but  by  express  enactment. 

In  McCullodi  V.  StaU  of  Maryland.  4  Wheaton  3 1 6,  it 
was  saidt  that  though  the  Bank  of  the  United  States 

8 


S8  SUPREME  COURT. 

<  ■  .  '  '  '      ■  -    ■ 

Bank  of  Cape  Fear  v,  Deming. 

not  subject  to  taxation  by  the  State  governments,  yet  it 
was  declared  that  its  real  estate  was  subject  to  the  like 
burthens  that  other  real  estate  was  subjected  to. 

The  Bank  of  Cape  Fear  v.  Edumrds,  is  not  an  authority 
for  the  plaintiff.'  The  Court  there  is  cautious  in  its  use  of 
words,  in  deciding  that  cause.  It  says,  **  the  Act  exempts 
the  property  of  the  Bank  from  the  payment  of  all  public 
dues  in  the  character  of  taxes  of  every  kind  and  descrip- 
tion, as  well  County  and  .State." 

These  taxes  are  not  public  dues. 

Nash,  J.  We  consider  this  case,  as  entirely  within  the 
decision  of  the  Court,  in  the  Bank  of  Cape  Fear  v.  Ed* 
wardsy  5th  Ire.  516.  It  was  there  decided,  that,  under  the 
charter  granted  to  the  plaintiffs ;  they  were  not  bound  to 
pay  the  tax  imposed  for  County  uses,  that  they  were  pub- 
lic dues.  It  is  thpught  by  the  defendant  and  so  argued 
before  us,  that  taxes,  imposed  for  the  use  of  the  town  of 
Fayetteville,  are  not  public  dues ;  the  reply  is,  they  are 
as  much  public  dues,  as  County  taxes  are.  The  latter 
are  imposed,  not  for  the  benefit  of  the  State  at  large,  but 
for  that  of  a  particular  district  called  a  County ;  and  so 
of  the  former,  they  are  imposed  for  the  special  benefit  of 
a  particular  district  called  a  town.  In  common  parlance 
we  call  those  taxes,  under  which  the  revenue  of  the  State 
is  collected,  the  public  taxes,  and  the  rest  take  their  par- 
ticular designation  from  the  uses  to  which  they  are  de- 
voted ;  as»  the  poor  tax,  taxes  for  County  purposes,  taxes 
for  town  purposes.  They  are,  however,  all  taxes,  im- 
posed either  by  the  Legislature  immediately,  or  under 
power  granted  by  that  body.  When,  therefore,  the  Leg- 
islature in  granting  the  charter  of  incorporation  to  the 
plaintiffs,  say,  that  in  consideration  of  their  paying  into 
the  public  Treasury  annually,  twenty-five  cents  upon 
each  share  owned  by  private  individuals,  *'tbe  said  Bank 
shall  not  be  liable  to  any  other  tax,"  it  is  saying  that  they 
shall  not  pay  any  other  tax,  but  the  one  imposed  by  the 
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charter.  It  may  be»  the  Legislature  meant  only,  that  the 
Bank  should  not  be  called  on  by  them  to  pay  any  other 
sum,  in  the  way  of  taxes  into  the  Public  Treasury.  If 
so,  they  have  not  made  themselves  so  intelligible,  as  to 
shew  such  was  their  meaning ;  nor  is  there  any  thing  in 
the  act  itself,  or  in  the  subject  matter,  to  point  out  to  us 
that  their  meaning  was  different  from  what  their  words 
import  on  their  face. 

On  behalf  of  the  defendant,  it  has  been  urged  before 
us,  that  the  word  **  taxes,"  mean  parliamentary  taxes,  as 
it  is  termed,  and  does  not  embrace  those  imposed  by  the 
Commissioners  of  a  town,  for  town  purposes.  To  support 
this  position,  our  attention  has  been  directed  to  several 
authorities.  We  have  examined  them  with  that  atten- 
tion, which  is  due  to  every  suggestion  made  at  the  bar. 
Our  examination  has  led  to  a  directly  contrary  opinion  : 
tfiat  they  not  only  do  not  sustain  the  defe^dant's  position, 
but  that,  under  them,  it  fails  hira  entirely. 

Lord  Holt,  in  thfe  case  oi  Brewster  Vn  KidgelU  Carthew 
4S8,  says,  "the  word  "taxes,''  comprehends  rates  for  the 
church,  and  poor,  and  those  rates  imposed  by  the  com« 
missioners  of  the  sewers,  as  well  as  parliamentary  tax- 
es." Lord  Coke,  9  Insti.  532,  says  that  "  talliage  (the 
ancient  word  used  for  taxes,)  is  a  general  word  and  in- 
cludes all  subsidies,  taxes,  tenths,  fifteenths,  impositions, 
or  other  burthens  or  charges,  put  or  set  upon  any  man ;" 
and  so  in  the  case  the  matter  of  the  Mayor ^  S^c.  of  New 
York,  1 1  John.  R.  77.  In  the  latter  case,  the  question 
arose  under  an  Act  of  the  Legislature  of  that  State, 
wherein  it  was  provided.  "  that  no  real  estate  belonging 
to  any  church  or  place  of  public  worship,  &c.  shall  be 
taxed  by  any  law  of  the  State."  The  commissioners  of 
the  city,  in  widening  and  extending  Nassau  street,  made 
a  report  of  the  estimate  and  assessment  of  the  damage 
and  benefit  to  the  parties  interested,  &c.,  among  which 
or  whom  were  certain  churches.  These  churches  ob- 
jected to  the  report^  upon  the  ground,  principally,  that 
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the  word  tax  used  in  the  act,  comprehended  every  species 
of  contribution  or  burden,  imposed  by  the  authority  of 
the  State.  The  Court  decided,  "  that  the  provisions  of 
the  Act  all  refer  to  general  and  public  taxes,  to  be 
assessed  and  collected  for  the  benefit  of  the  To2/>n,  County 
or  State  at  large,**  and  further,  '*  that  the  word  "  taxes" 
means  burdens,  charges,  or  impositions  put,  or  set,  upon 
persons  or  property,  for  public  uses  ;  and  they  refer  to 
the  authorities  already  cited.  We  think,  this  is  a  case 
very  strongly  in  point,  for  the  plaintiffs.  It  is  true,  the 
judgment  was  against  the  churches,  not  because  the 
assessment  was  a  tax,  for  they  expressly  say  it  was  not, 
but  because  the  Legislature  intended  to  relieve  the 
churches  from  these  public  burdens.  ••  But  to  pay  for 
the  opening  of  a  street,  in  a  ratio  to  the  benefit  or  ad« 
vantage  derived  from  it,  is  no  burden,"  and  is  not  a  tax. 

These  authorities  satisfy  us,  that  the  assessment,  made 
by  the  Commissioners  of  Fayetteville  upon  the  real  estate 
of  the  plaintiffs  within  the  corporation,  was,  in  the  legal 
acceptation  of  the  word,  a  tax.  The  dues  so  to  be  col- 
lected, are,  in  the  Acts  incorporating  the  town  of  Fay- 
etteville, called  a  tax,  and  are  uniformly  so  designated  in 
every  act  passed  by  the  Legislature,  granting  a  muni- 
cipal incorporation. 

We  have  not  been  able  to  see  the  force  of  the  argu- 
ment drawn  from  the  inequalities  of  the  burden  imposed 
upon  the  citizens  of  the  town,  by  withdrawing  from  taxa- 
tion such  a  part  of  the  taxable  property.  Nor  can  we 
perceive  the  want  of  power  in  the  Legislature  to  grant 
the  exemption,  when  the  public  good  requires  it.  By  the 
revenue  Act,  Rev.  StaU  ch.  102,  sec.  2,  the  real  estate  be- 
longing to  the  University  and  such  houses  and  lots  and 
other  real  estate,  as  are  set  apart  and  appropriated  to 
divine  worship,  or  for  the  education  of  youth,  or  the  sup- 
port of  the  poor,  and  also  such  real  property  as  is,  or  shall 
be  exempted  by  any  act  creating  a  society  or  company, 
with  corporate  powers  or  privileges,  shall  be  exempt  from 
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paying  public  taxes.  Acts  of  this  kind,  are  nearly  coeval 
with  our  government,  and  have  been  sustained  in  our 
Courts ;  and  yet  they  withdraw  from  taxation  much 
valuable  property,  and  thereby  increase  the  burden  of 
those  whose  property  is  not  exempt. 

We  perceive  no  error  in  the  opinion  of  the  Court  below. 

Vbr  Curiam.  Judgment  affirmed. 


TFIE  STATE  m.  THOMAS  G.  ELLINGTON. 

In  formia^  a  jury  in  the  trial  of  aa  indictmeiit  for  murder,  the  prisoner 
cbaUenged  a  penon,  tendered  aa  a  juror,  became  he  waa  not  indifferent  for 
him.  To  Bostain  the  challenge  before  the  Coart,  the  prisoner  offered  that 
person  as  a  witness,  and  being  sworn  he-  stated  *'  that  he  had  formed  and 
expressed  an  opinion  adverse  to  the  prisoner,  upon  rumors  which  he  had 
heard ;  but  that  he  had  not  heard  a  full  statement  of  the  case,  and  that 
hii  mind  was  not  so  made  up  as  to  prevent  the  doing  of  impartial  justica 
to  the  prisoner."  Held  that,  upon  this  evidence,  the  Court  might  find  that 
the  juror  was  indifferent,  and  having  so  found  as  a  matter  of  fact,  the 
Snpreme  Court  cannot  revise  their  decision. 

Appeal  from  the  Superior  Court  of  Law  of  Rocking- 
ham County,  at  the  Fall  Term,  1646,  his  Honor  Judge 
Battle,  presiding. 

The  prisoner  was  indicted  for  murder,  and  when  form- 
ing the  jury,  he  challenged  a  person,  tendered  as  a  juror, 
because  he  was  not  indifferent  for  him.  To  sustain  the 
challenge  before  the  Courts  the  prisoner  offered  that  pcr« 
son  as  a  witness ;  and,  being  sworn,  he  stated,  '^  that  he 
had  formed  and  expressed  an  opinion,  adverse  to  the 
prisoner,  upon  rumors  which  he  had  heard  ;.  but  that  he 
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had  not  heard  a  full  statement  of  the  case»  and  that  his 
mind  was  not  so  made  up  as  to  prevent  the.  doing  impar* 
tial  justice  to  the  prisoner/'  The  Court  **  decided  that 
the  said  J.  W*  is  indififerent ;"  and  thereupon  the  «haU 
lenge  was  over-ruled»  and  then  the  prisoner  challenged 
the  juror  peremptorily. 

Upon  the  trial,  the  mother  and  a  sister  of  the  prisoner 
were  witnesses  for  him;  and  their  credibility  was  attacked 
on  the  part  of  the  State.  In  the  argument  before  the 
jury,  the  counsel  for  the  State  urged  their  relation  to  the 
prisoner  as  one  reason,  amongst  others,  which  affected  it. 
And  in  charging  the  jury,  the  presiding  Judge,  in  refer/- 
ence  to  the  point,  informed  them,  "  that  it  was  their  pro- 
vince to  determine  on  it,  and  that  it  was  for  them  to  say^ 
whether  those  witnesses  had  testified  truly,  notwithstand- 
ing their  relation  to  the  prisoner,  or  had  yielded  to  that 
human  infirmity  to  which  we  are  liable,  and  had  testified 
falsely  in  favor  of  their  son  and  brother.** 

After  conviction,  the  prisoner  moved  for  a  venire  de 
novOf  upon  the  grounds :  first,  that  his  challenge  for  cause 
was  not  allowed  ;  and,  secondly,  that  the  Judge  had  ex- 
pressed an  opinion  upon  the  facts,  contrary  to  the  Act  of 
1796.  But  the  Court  refused  the  motion,  and  passed  sen- 
tence of  death  on  the  prisoner,  and  he  appealed. 

Attorney  General^  for  the  State. 
No  counsel  for  the  defendant. 

RuFFiv,  G.  J.  The  discussion  in  BenttnCs  case^  2  Dev. 
and  Bat.  196,  of  the  point  respecting  the  juror,  left  little 
to  be  said  on  the  rule  in  our  law  on  that  subject ;  and  it 
is  only  necessary  to  compare  the  present  case  with  that, 
to  see  that  this  judgment  cannot  be  reversed  on  the  first 
ground*  The  oonclusionst  there  arrived  at,  are,  that  an 
opinion  fully  made  up  and  expressed  is  a  good  cause  of 
principal  challenge,  as  a  matter  of  law ;  but  that  one 
imperfectly  formed,  or  one  merely  hypothetical,  that  is. 
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formed  on  the  supposition  that  facts  are  as  they  have  been 
represented,  does  not  constitute  cause  of  such  a  challenge, 
but  ''of  challenge  to  the  favour,  which  is  to  be  allowed 
or  disallowed,  as  the  triers  shall  find  the  fact  of  favour 
or  indiflTerency."  When  the  record  sets  out  simply  the 
matter,  alleged  as  the  cause  of  challenge,  and  a  disal* 
lowance  of  the  challenge,  the  truth  of  the  matter  so  al- 
leged is  understood  to  be  admitted,  and  the  decision  is 
assumed  to  be  of  the  matter  of  law,  substantially  as  on 
demurrer.  That,  of  course,  can  be  reviewed.  But,  when 
upon  evidence  the  fact  of  favour  or  indifferency  is  foundt 
whether  by  triers,  or  by  the  Court  in  their  stead,  the  find- 
ing cannot  be  reviewed,  but  is  conclusive.  Those  are  the 
general  doctrines  of  that  case.  The  particular  circum- 
stances of  it  were,  that  a  juror  was  challenged  by  the 
prisoner,  because  he  had  formed  and  expressed  an  opin- 
ion, though  he  said  further,  that  his  opinion  was  not  so 
fixed  as  to  influence  him  in  making  up  a  verdict,  but  that 
he  could  pass  impartially  on  the  case  after  hearing  the 
evidence ;  and  thereupon  the  record  stated  merely,  that 
the  Court  over-ruled  the  challenge  and  put  the  prisoner 
to  his  peremptory  challenge.  Upon  that  record  the  Court 
held,  that  if  it  had  appeared,  that  the  opinion,  which  the 
juror  had  formed,  was  adverse  to  the  prisoner,  it  would 
have  been  a  good  ground  of  principal  challenge,  not- 
withstanding the  subsequent  qualifications  with  which 
the  juror  described  his  opinion.  But  that  was  owing 
to  the  state  in  which  the  record  placed  the  ease*  It 
did  not  appear  from  what  source  the  juror  drew  his 
opinion — ^whether  from  personal  knowledge,  or  from  his 
presence  at  an  examination  of  witnesses  respecting  it, 
or  from  the  relation  of  one  who  was  present  at  it,  or  from 
newspapers  or  other  medium  of  common  fame.  But  even 
under  those  circtimstances  the  Court  considered,  that,  in 
point  of  fact,  there  was  room  for  doubt,  whether  the 
juror  had  any  fixed  opinion  or  bias ;  especially  as  it  is 
eommon  experience,  that  persons  seek  to  be  excused  from 
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serving  as  jurors  upon  the  ground  of  an  opinion,  when  in 
truth  they  have  none,  that  is  fixed.  And  the  Court  said, 
that  if  it  were  so,  then  there  would  be  but  a  cause  of 
challenge  to  the  favour;  and  the  Judge,  on  becoming 
satisfied,  that  what  the  person  called  an  opinion  was  not 
such  in  legal  meaning,  and  had  left  no  unfavorable  bias 
upon  the  mind,  would  be  perfectly  correct  in  over-ruling 
the  challenge.  The  difficulty,  however,  in  that  case  was, 
that,  though  we  might  much  suspect  that  to  be  the  fact, 
as  to  the  nature  of  the  opinion  or  degree  of  bias,  this 
Court  could  not  judicially  act  on  it,  because  we  were 
bound  down  by  the  record,  and  that  described  the  opin* 
ion  "  as  one  formed  and  expressed,"  and  without  farther 
explanation  we  must  understand  it  to  be  fully  formed  and 
gravely  expressed.  We  could  not  regard  the  subsequent 
explanation  of  the  juror,  because  it  was  not  inconsistent 
with  that  understanding,  as  many  persons  cannot  divest 
themselves  of  settled  opinions,  and  some  even  are  so 
weak  as  to  continue  under  the  influence  of  intpressions, 
or  opinions — if  they  may  be  so  called — founded  on  ru- 
mour alone,  and  notwithstanding  subsequent  evidence  to 
the  contrary ;  and,  at  all  events,  as  the  indiflerency  was 
not  found  in  the  Superior  Court,  this  Court  could  not 
assume  it,  but  ought,  if  there  were  any  doubt  of  it  upon 
the  whole  record,  to  presume  the  fact  most  favourably  to 
the  prisoner,  and  understand  the  judgment  to  have  been, 
that  the  alleged  cause  was  insufficient  in  point  of  law. 
In  the  present  case,  however,  the  Court  expressly  finds 
rAe/ac/, ''that  the  juror  is  indifierent;"  and  upon  that 
finding  proceeds  to  over-rule  the  challenge.  The  in- 
differency  of  the  person  at  the  time  of  the  trial  being  adr 
mitted  or  established*  wq  think  it  cannot  be  seriously 
doubted,  that  notwithstanding  his  previous  impressions 
against  the  prisoner,  he  was  a  competent  juror.  The 
challenge  coul^  not  be  allowed,  after  that  finding  of  the 
fact,  unless  it  be  the  judgment  of  the  law,  that  the  hu- 
man mind  is  so  constituted,  that  after  entertaining  from 
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rumour  an  opinion  of  the  guilt  of  an  accused  person,  it  can* 
not  deliberately  investigate  that  question  upon  evidence, 
and  impartially  decide  according  to  it  when  legally  given, 
or  determine  upon  a  defect  of  proof.  We  think  there  is 
no  such  rule  of  law,  and  that  there  ought  not  to  be  such 
a  rule*  Rumour  is  so  proverbially  false,  it  would  seem, 
that  no  man,  with  sense  enough  to  sit  on  a  jury  in  any 
case,  could  found  upon  it  an  opinion  affecting  the  person 
or  property  of  another,  that  would  stand  one  moment  in 
opposition  to  evidence,  given  on  oath  in  a  Court  of  jus- 
tice, or  on  which  he  would  pass  the  judgment  of 
the  law  without  evidence  duly  given.  Little  credit  is 
due  to  rumour  upon  any  subject  f  and  persons,  con* 
versant  with  judicial  enquiries  and  discussions,  know 
by  experience,  that  perhaps  less  is  to  be  allowed  to 
it  respecting  controversies  ^2^6  judice^  than  any  thing 
else  almost.  Gentleman  of  the  bar  are  awcgre,  that  they 
can  seldom  rely  even  upon  the  relation  of  their  clients 
for  the  facts  of  their  own  cases,  as  they  are  to  appear  to 
be  on  the  trial  from  the  evidence  ;  and  they  seldom  un« 
dertake  to  judge  of  the  result  until  the  proofs  be  closed. 
Such  persons  therefore  find  it  difficult  to  conceive,-  how 
the  mind  of  an  upright  man  can  from  such  a  source  as 
rumour,  derive  an  impression,  that  can  be  properly  called 
an  opinion,  that  one  is,  or  is  not,  guilty.  But  we  suppose 
there  are  persons  of  minds  too  weak  to  distinguish  the 
jost  grounds  of  decision,  who  might  not  be  able  to  divert 
their  attention  from  the  rumour  and  direct  it  to  the  evi- 
dence ;  or  with  minds  greedy  of  evil  reports,  and  in- 
clined to  yield  them  credence,  and  obstinate  in  retaining 
and  defending  impressions  from  them  ;  and  when  a  per- 
son is  tendered  as  a  juror,  who,  upon  evidence  of  himself 
or  others,  is  found  to  possess  such  a  mind  and  such  a 
disposition  towards  a  party,  it  is  a  just  exception  to  him. 
But,  on  the  other  hand,  evidence,  that  a  juror  had  upoft 
rumour  formed  an  opinion  and  expressed  it,  does  not  con- 
clusively establish,  that  it  is  really  an  opinion  that  would 
9 
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hinder  an  earnest  investigation  of  the  truth  of  the  ease, 
and  an  honest  determination  of  it :  in  other  words  a  fair 
trial — such  a  trial  as  the  juror  would  give,  if  he  had 
never  heard  the  rumour.  Such  an  opinion  would  seem 
in  its  nature  to  be  hypothetical — one,  founded  on  the  sup- 
position, that  the  facts  are  according  to  the  rumour. 
But  admit  it  to  be  otherwise,  and  that,  nothing  else 
appearing,  the  forming  and  expressing  an  opinion  upon 
the  ground  of  rumour  alone  is,  prima  faciei  evidence  that 
the  juror  is  not  indifferent ;  yet  when  the  party  calls 
the  ohallenged  person  as  the  witness  to  prove  his'  state 
of  mind  and  feelings  towards  bin),  and,  after  stating 
honestly  what  they  had  been,  he  proceeds  further  to  de* 
pose,  that  he  had  only  heard  an  account  of  a  part  of  the 
case,  and  that,  ncxtwithstanding  his  former  opinion,  his 
mind  was  then  in  a  state  to  do  impartial  justice  between 
the  State  and  the  prisoner,  according  to  the  evidencor 
that  is  clearly  evidence  on  which  there  may  be  a  finding- 
of  the  fact,  that  the  person  tendered  was  indifferent. 
Something  might  depend  on  the  impression  made  on  the 
triers  by  the  appearance  and  examination  of  the  person, 
as  to  his  intelligence,  his  habit  and  capacity  of  investiga- 
ting questions  depending  on  evidence,  the  coolness  of  his 
temper,  and  general  impartiality  and  candour.  But, 
certainly,  for  ordinary  cases,  the  evidence  here  given  was 
sufficient  to  justify  triers  or  the  Court  in  finding  this  per- 
son "  to  be  indifferent,"  and  that  be  would  tvell  and  truly 
try  the  issue  joined."  And  it  cannot  be,  that  there  is  any 
rule  of  law,  concluding  the  triers  or  Judge  from  finding 
as  the  fact,  what  so  obviously  ought  to  be,  and  so  proba- 
bly was,  the  fact.  It  having  been  found  in  this  case,  upon 
the  prisoner's  own  evidence,  it  is  conclusive ;  and  there 
cannot  be  a  venire  de  novo  on  that. 

It  also  seems  to  the  Court,  that  the  prisoner  can  take 
no  benefit  from  his  other  exception.  His  Honor  did  not 
express  an  opinion  upon  any  fact  in  controversy ;  but 
merely  applied  a  rule  of  law  to  an  admitted  fact,    it  was 
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not  dispatedy  that  the  witnesses  were  the  mother  and 
sister  of  the  prisoner;  and  the  Court  therefore  did  not 
err  in  so  considering  them.  Nor  was  there  error  in  telling 
the  jury,  that  their  relation  to  the  prisoner  affected  their 
credit.  That  is  a  proposition  of  reason  and  law.  The 
law  takes  notice  that  some  relations  are  so  close,  that 
persons  standing  in  them,  though  they  might  tell  the  truth* 
cannot  be  trusted  in  general ;  and  therefore  it  excludes 
them  altogether.  That  rule  does  not,  indeed,  embrace 
parents  and  children,  or  brethren.  Yet  all  writers  upon 
evidence  say,  that,  though  it  does  not  make  them  incom- 
petent, it  goes  to  their  credit ;  because  we  know  that  such 
relations  create  a  strong  bias,  and  that  it  is  an  infirmity 
of  human  nature  sometimes,  in  instances  of  great  peril  to 
one  of  the  parties,  to  yield  to  the  bias  produced  by  the 
depth  of  sympathy  and  identity  of  interests  between  per* 
sons  so  closely  connected.  How  far  these  witnesses 
adhered  to  their  integrity,  or  were  drawn  aside  by  the 
ties  of  nature  between  them  and  the  prisoner,  in  other 
words,  the  degree  in  which  the  relation  actually  affected 
their  veracity,  was  a  question  for  the  jury ;  and  his  Honor 
left  it  to  them  explicitly.  It  was  proper  to  let  them  know, 
that  they  might  legally  take  the  relation  into  their  con- 
sideration in  estimating  the  credit  to  be  given  to  their 
testimony ;  and  there  was  nothing  improper  in  stating 
also  the  reason^  on  which  the  rule  of  law  rests. 

The  opinion  of  the  Court  is,  that  there  Tfas  no  error  in 
the  judgment ;  which  will  be  certified  to  the  Superior 
Court 

Fsa  CuBiAM.        Ordered  to  be  certified  accordingly. 
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Wb«re  in  an  action  against  the  Sheriff  and  his  sureties  for  failing  to  collect 
the  County  Taxes,  it  appeared  from  the  record,  that  •<  twenty-two  Justi- 
ces" were  on  the  bench,  when  the  taxes  were  assessed ;  Held,  that  the 
Court  must  intjsnd  thai  these  were  a  tnajori^r  or  the  whole  of  the  Jnstieef 
pt  the  County,  and  tbe^afore  the  taxes  were  properly  imposed* 

This  is  different  from  the  cases,  in  which  the  law  requires  a  certain  number 
of  Justices  to  be  present,  when  a  tax  is  imposed,  and  the  record  does  nqt 
■hew  that  the  requisile  nonsber  was  present 

The  osses  of  State  ▼.  WaU,  2  Ired'.  273,  and  DudUy  y.  Oliver,  5  Irad.  237, 
pited  and  approvisd. 


Appeal  from  the  Superior  Court  of  Moore  County,  at 
the  Fall  Term,  1846,  his  Honor  Judge  Settle  presiding. 

This  is  an  action  of  debt,  brought  upon  a  bond,  puF-» 
porting  to  be  the  official  bond  of  the  defendant,  E.  Mc- 
intosh, as  Sheriff  of  the  County  of  Moore.  The  other 
defendants  are  sureties.  The  bond  is  in  the  form  usual 
in  such  instruments  and  contains  the  usual  conditions. 
The  breach  assigned  was  for  failing  to  collect  the  County 
Taxes*  In  order  to  show  that  the  taxes  were  duly  im- 
posed, the  plaintiff  produced  the  records  of  the  County 
Court  of  Moore,  from  which  it  appeared  that  at  the  time 
q{  their  assessment,  twenty-two  magistrates  were  on  the 
bench.  On  the  part  of  the  defendants,  it  was  objected, 
that,  to  enable  the  Court  to  assess  the  County  taxes,  it 
Y^aB  necessary  that  a  majority  of  the  acting  Justices 
should  be  present  on  the  bench :  And  that  such  must 
appear  to  be  the  fact  from  the  record  itself,  "  in  so  many 
words  :^  That  the  record  here  produced,  does  not  shew 
that  the  twenty-two  magistrates,  who  are  named,  did 
constitute  such  majority.  To  remove  the  objection,  the 
plaintiffs  offered  to  prove,  that  the  twenty-two  magis^ 
trates,  whose  names  appear  on  the  record,  as  being  prer 
jsent  at  the  assessment  of  the  taxes,  did  constitute  a  ma<^ 
jority  of  the  acting  Justices  of  the  county.  This  evidence 
was  rejected  by  the  Coart. 
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His  Honor  being  of  opinion,  with  the  defendants,  the 
plaintiff,  in  submisdon  to  it,  suffered  a  non-suit  and  ap« 
pealed* 

Strange^  for  the  plaintiff. 

D,  Reid  and  X  K>  Kelly,  for  the  defendants. 

Nash,  J.  The  objeetion  of  the  defendants  was,  that  the 
record  did  not  aver  in  Iubc  verba,  that  a  majority  of  the 
acting*  Justices  were  present,  making  the  assessment,  but 
it  no  where  appears  in  the  record  that  there  were  aiiy 
more  Justices  in  the  county.  For  ought  that  appeared^ 
those  twenty-two,  who  were  present,  did  constitute  a 
majority  of  the  whole  body  of  the  magistracy  of  the 
county.  Every  ease,  which  has  been  before  this  Court, 
on  th^  delivery  of  the  official  bonds  of  sheriffs  and  con- 
stables, and  when  it  has  been  held,  there  was  no  delivery 
for  the  want  of  a  Court,  properly  constituted  to  receive 
it,  has  been  a  case  in  which  the  Legislature  has  itself 
designated  the  precise^  number  of  magistrates,  which 
shall  constitute  a  Court  for  that  purpose,  and  the  records 
have  shown  that  there  were  not  that  number.  Thus  in 
the  several  cases  of  the  State  against  Wall,  2  Ired.  £73, 
the  records  shew  that  a  less  number  of  magistrates  were 
on  the  bench,  where  the  action  of  the  Court  complained 
.of  took  place,  than  was  by  law  required.  I^  Dudley  v. 
Oliver,  5  Ired.  227,  the  requisite  number  of  Justices  was 
not  named  as  being  present,  and  at  the  same  time  it  ap* 
peared  that  there  were  others.  In  the  case  now  before 
us,  the  law  does  not  point  out  the  precise  number  of  mag- 
ietrates,  necessary  to  be  on  the  bench,  when  the  taxes  are 
laid,  but  leaves  that  to  be  ascertained  by  the  number  of 
acting  Justices  in  the  county.  There  is  nothing  in  the 
record,  as  it  appears  before  us,  to  shew,  that  there  were 
any  other  magistrates  in  the  county  of  Moore,  than  those 
enumerated,  and,  of  course,  there  was  a  majority  present, 

There  were  several  other  points  taken  by  the  defen- 
dantSy  on  which  the  opinion  of  the  Court  was  in  favour 
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of  the  plaintiff:  and  therefore  we  can  take  no  notice  of 
them. 
We  are  of  opinion  there  was  error  in  the  judgment 
'  beloWy  and  it  must  be  reversed  and  a  venire  de  novo 
awarded. 

Pjsb  Curiam.  Judgment  reversed. 


THE  STATE  vt.  PATTERSON. 

The  d«iaAdant  was  mdictad  aod  ooavictad  upon  tha  foUowiDg  iadiclBantt 
t#.wit : 

"STATE  OF  NORTH  CAROLINA,  )     Soperior  Court  of  Lav.  FaU 

Grbbnk  County.      \  Term,  1846. 

Tbe  joron  for  the  State  upon  their  oath  present,  that  John  Patterson,  late  oC 
the  County  of  Greene,  on  the  1st  day  of  Angrust,  184S,  and  on  divers  other 
days  and  timea  bet#eeA  that  day  and  the  day  of  the  takipjf  of  this  inquisi- 
tioB  with  foree  and  arms,  at  and  in  the  County  aforesaid,  did  keep  and 
maintain  a  certain  common  ill  governed  and  disorderly  house,  and,  in  bia 
caid^house,  for  his  own  lucre  and  gain,  certain  persons,  as  well  free  as 
slaves,  to  frequent  and  come  together,  then  and  on  the  said  other  days  and 
tinMat  there  unlawfully  and  wilfully  did  cause  and  procure,  and  the  said 
penoBi  in  bis  said  bouse  at  unlawful  times,  as  well  in  the  night  as  in  tho 
day,  then  and  on  the  said  other  days  and  times  there  to  be  and  remain* 
drinking,  tippling,  and  misbehaving  themselves  unlawfully  and  wilfully  did 
permit  and  doth  permit  to  the  great  damage  and  common  nuisance  of  all 
tbeeitiieiis  of  the  State  there  inhabiting,  residing  and  passing,  to  the  evil 
•msaple  of  all  others  in  like  ease  appending,  and  against  the  peace  and 
dignity  of  tbe  State."  Upon  motion  in  arrest  of  judgment,  hsld  that  thia 
bidictment  did  charge  a  criminal  offence,  and  that  it  was  not  necessary  to  set 
farther  the  partienlan,  as  the  names  of  the  parties,  dtc,  though  these  par- 
tienlani  might  ba  given  in  evidence  on  the  trial. 

Appeal  from  the  Superior  Court  of  Law  of  Greene 
County,  at  the  Fall  Term,  1846,  his  Honor  Judge  Manlt, 
presiding. 
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This  was  an  indictmenty  as  above  set  forth,  and  the 
defendant,  being  convicted,  moved  in  arrest  of  judgmentt 
that  the  indictment  contained  no  criminal  charge.  The 
Judge  refused  the  motion,  and  the  defendant  appealed. 

Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 

Dantel,  J.  We  think  that  the  Judge  was  right,  in 
over-ruling  the  motion  in  arrest  of  judgment.  The  in- 
dictment is  (with  the  omission  of  the  words,  "  cursing, 
swearing,  quarrelling^')  a  copy  from  the  precedent,  to  be 
found  in  2  Chitty  C.  Law,  40.  The  defen4ant  is  charged 
with  keeping  a  common  ill-governed  and  disorderly 
house ;  and  for  lucre,  causing  persons,  both  free  and 
slaves,  to  frequent  it,  and  there  to  be  and  remain,  drink- 
ing, tippling,  and  misbehaving  themselves,  &c.  to  the 
common  nuisance  of  all  the  citizens  of  the  State,  there 
inhabiting,  passing,  &c.  The  State  might,  we  think,  be 
permitted  to  give  evidence  of  particular  acts  of  misbe* 
havior  of  the  inmates  of  the  house*  under  the  above  gen- 
eral charges ;  as,  that  they  gambled,  quarrelled,  fought, 
got  drunk,  made  great  noises,  cursing  and  swearing,  to 
the  annoyance  of  the  people  in  the  neighborhood.  As  in 
an  indictment  for  keeping  a  bawdy  house,  so  in  this,  it 
is  not  necessary  to  state  particulars,  as  the  names  of 
those  who  frequent  the  house  ;  but  evidences  of  particu- 
lar instances  of  illicit  intercourse  may  be  given  under 
the  general  charge.  2  Chitty  C.  L.  39,  40,  (note.)  We 
are  of  opinion,  that  the  indictment  does  charge  a  crimi- 
nal offence.  The  judgment  therefore,  is  affirmed,  and 
this  opinion  must  be  certified. 

Per  Curiam.        Ordered  to  be  certified  accordingly. 
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MARTHA  LEWIS,  BY  HER  GUARDIAN,  m.  DAVID  LEWIS,  KL^ 

EGUTOR,  Slc. 

Where  a  testator  dtes,  baviog  made  no  provieioii  &y  iiis  witl  for  hit  wifd,  and 
that  wife  is  a  lunatic  under  the  care  of  a  committee,  the  cannot  claim  by 
petition  any  portion  of  the  teitatoPi  eetaie,  became  ihe  ia  incapable  from 
want  of  reaaon  of  diieenting  henelf,  and  her  committei  haa  no  authority  by 
law  to  enter  a  diaeent  in  her  behalf. 

The  caae  of  Hinton  ▼.  Hinton,  6  Ired.  224,  cited  and  approved. 


Appeal  from  the  Superior  Court  of  Law  of  Bladen 
County,  at  the  Fall  Term,  1846,  his  Honor  Judge  Battle; 
presiding. 

This  was  a  {)etition  in  the  name  of  the  plaintiff  by  hei^ 
Guardian,  alleging  that  her  late  husband  died,  having 
made  a  last  wilT  and  testament  and  therein  made  no  pro* 
vision  whatever  for  her — that  at  the  term  when  the  said 
will  was  admitted  to  probate,  she,  in  open  Court,  entered' 
her  dissent  thereto,  and  prayfng  that  some  suitable  por- 
tion of  her  late  husband's  estate  should  be  allotted  to  her, 
according  to  the  Act  of  Assembly  ih  such  case  made  and! 
provided. 

The  executor  opposed  the  petition,  on  the'  ground  tfiat 
the  petitioner  was  of  unsound  mind  at  the  time  of  the' 
death  of  her  husband  and  ever  since,  under  the  c^re  of  a 
committee,  and  therefore  incapable  of  dissenting..  This 
fact  being  made*  to  appear,  the  Court  directed  the  petition 
to  be  dismissed^  from  M'hich  judgment,  the  plaintiiF 
appealed. 

Strange^  for  th^  plaintiff. 
D.  Reidf  for  the  defendant. 

Daniel,  J.  It  seems  to  us,  that  the  Court  could  only 
proceed  in  this  petition  on  a  dissent,  declared  and  entered 
according  to  the  words  of  the  statute :  that  is,  when  a 
widow  is  dissatisfied  with  the  last  will  and  testament  of 
her  husband,  she  may  signify  her  dissent  thereto,  before 
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the  Jadge  of  the  Superior  Court,  or  in  the  County  Court 
where  she  resides,  in  open  Courts  within  six  months  after, 
the  probate  of  the  said  will.     There  is  no  proviso  or  sav* 
ing  in  the  statute,  that  in  case  the  widow  be  a  lunatic, 
then  her  committee  may  dissent  for  her.     When  the  Leg- 
islature has  not  thought  proper  to  insert  such  a  proviso 
in  the  Act,  it  seems  to  us,  to  be  asking  of  the  Court  too 
much,  for  it  to  tack  such  a  proviso,  by  way  of  construction, 
to  the  statute.    In  the  case  of  Hinton  v.  Hinton,  6  Ired. 
224,  we  held,  that  a  widow  could   not  dissent  from  her 
husband's  will  by  attorney,  and  that  she  must  be,  per- 
sonally present  in  open  Court.     The  object  was,  to  have 
record  evidence,  both  as  to  the  time  and  the  fact,    bow 
can  it  be  said,  that  the  widow  was  dissatisfied  with  her 
husband's  will,  when  she  was  at  the  time  a  lunatic,  and 
incapable  of  a  rational   satisfaction  or  dissatisfaction 
with  it.     The  dissent  was  not  hers,  but  that  of  the  guar- 
dian*   It  is  but  justice  to  state,  that  the  testator  had  left 
a  considerable  legacy  to   his  son,- (the  defendant,)  and 
directed  him   (in  the  will,)  to  support  his,  the  testator's 
wife^  for  her  life.    Whether  the  directions  to  the  son,  to 
maintain  the  wife  of  the  testator,  is  a  charge  on  the  leg« 
acy  given  to  the  son,  or  whether  she  could  or  ought  to 
have  an  election  to  take  that  interest,  or  a  distributive 
share  of  her  husband's  estate,  are  questions  that  a  Court 
of  law,  certainly  has  no  jurisdiction  to  decide  on.    The 
judgment  of  the  Court,  dismissing  the  petition,  was,  in 
oor  opinion  correct,  and  judgment  must  be  affirmed. 

Pfir  Curiam.  Judgment  affirmed. 
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WILLIAM  RIVES  v«.  X  F.  PORTER,  &.  AL. 

Aa  offioer,  who,  iind«r  ^  jL  fa,  from  %  jofltiee,  itisM  a  hoiM  and  roiiU». 
pata  them  up  in  a  itablo— 'though  it  be  on  tho  premista  of  tho  dafen* 
dant— and  aleapo  on  the  premitei  during  the  night  of  the  aeiinra 
hai  such  a  poMeesion  aajuitiSes  him  iu  having  an  action  affainat  another 
ofBcer,  who  goes  during  that  night  aud  takee  away  the  property  under 
another  jC /a.  from  a  justice. 

It  would  be  unnecessary  to  require  an  officer  to  remoTe  property  instantly. 
It  answers  all  the  purposes  of  giving  notoriety  to  the  levy,  for  the  officer  io> 
take  possession  of  the  property  on  the  premises,  provided  he'  remain  there- 
with  it  so  as  to  be  able  to  exercise  over  it  that  dominion,  which  owners  in> 
possession  usually  exercise. 

Appeal  from  the  Superior  Court  of  Mecklenburg^ 
County,  at  the  Spring  Terni)  1846,  bis  Honor  Judge- 
Caldwell,  presiding. 

The  action  is  Trover  for  a  horse  and  mule,  and  was 
tried  on  the  general  issue.  The  case  states  these  facts^ 
The  plaintiff  was  a  constable  and  received  several  exe- 
cutions, which  were  issued  on  judgments  of  a  Justice  of 
the  Peace  against  Hayes ;.  and,  by  virtue  of  them,  ha 
went  to  the  residence  of  Hayes  and  seized  the  horse  and 
mule,  somiB  corn  in  a  crib,  and  other  chattels.  He  then 
made  a  schedule  of  the  articles  and  delivered  the  samcr 
with  the  property,  to  John  W.  Hayes  to  keep  for  the 
plaintiff  on  the  premises,  until  it  should  be  sold.  John 
W.  Hayes  was  an  infant  son  of  John  Hayes  and  resided 
with  his  father.  He  was  ploughing  witk  the  horse  and 
mule,  when  the  plaintiff  seized  them,  and  he  undertook 
to  keep  them  for  the  plaintiff  as  requested.  He  after- 
wards continued  to  plough  the  horse-  and  mule  on  the 
farm,  and  he  fed  them,  out  of  the  crib,  and  also  supplied 
his  father's  family  with  bcead  as  had  been  usual.  Some- 
time afterwards,  the  defendant,  Porter-,  who  was  also  a 
constable,  received  other  Justices^'  executions  against 
Hayes ;  and  the  plaintiff,  learning  the  same,  told  him  oC 
the  levy  he  had  made,  and  that  he  had  left  the  articles  in 
the  custody  of  John  W.  Hayes  to  keep  for  him,  and  wamed 


1)£CEMB£R  TERM,  1S46.  75 

f 

-    -    — r  I   ■  m-^'- -I  —  -  -^    -  M        -  '  irii  —      -__^B-r,  —  — 

RivM  v.  Porter. 


him  ii«t  to  take  any  part  of  themy  ualess  there  should  be 
a  residue  after  satisfying  the  executions  the  plaintiff  had. 
The  plaintiff  then,  on  the  evening  of  a  certain  day,  went 
again  to  the  plantation  of  Hayes»  and  took  the  horse  and 
mule  a  second  time  into  his  own  possession,  and  put  them 
into  a  stable  there  at  night  and  fastened  the  door,  so  as 
to  keep  them  in,  though  he  did  not  lock  it  The  plaintiff 
slept  at  Hayes'  that  night,  and  in  the  course  of  the  night, 
the  defendants  went  there  and  opened  the  stable  and  took 
away  the  horse  and  mule,  which  were  afterwards  sold 
under  the  executions  in  Porter's  hands. 

The  Court  instructed  the  jury,  that,  if  the  plaintiff  left 
the  property  with  the  debtor's  son  on  the  plantation,  for 
the  ease  and  favour  of  the  debtor,  it  was  a  fraud  on  other 
creditors,  and  the  defendants  were  justified  in  seizing^  it 
under  their  executions.  But  that,  if  the  plaintiff  consti« 
tuted  John  W.  Hayes  his  agent  in  good  faith,  for  the  pur* 
pose  of  keeping  the  property  for  the  plaintiff  until  the  day 
of  sale,  he  might  lawfully  do  so,  unless  the  sale  were  un« 
reasonably  delayed ;  and  that,  if  the  plaintiff  did  thus  act 
in  good  faith,  the  subsequent  use  of  the  property  for  the 
debtor's  benefit  would  not,  of  itself,  impair  the  plaintiff's 
right  or  impeach  the  levy.  And  the  Court  further  in- 
structed the  jury,  that  by  going  to  Hayes'  and  taking 
actual  possession  of  the  horse  and  mule  the  second  time 
and  putting  them  in  the  stable  for  the  night,  and  remain* 
ing  on  the  premises  that  night,  the  plaintiff  terminated 
the  possession  of  John  W.  Hayes,  as  bis  agent,  and  re- 
sumed it  himself;  and  that  thereby,  at  all  events,  the 
property  vested  in  the  plaintiff,  and  that  by  taking  the 
horse  and  mule  out  of  the  stable  that  night  and  after* 
wards  selling  them,  the  defendants  were  liable  in  this 
action. 

There  was  a  verdict  for  the  plaintiff,  and  from  the 
judgment  the  defendants  appealed  upon  th«  ground  of 
error  in  the  instructions  given. 

Osborne^  for  the  plaintiff. 
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Boyden^  for  the  defendant. 

RuFFor,  C.  J.     The  case  might  have  been  made  to  ap- 
pear more  fully  and  satisfactorily  on  the  first  point,  if 
the  periods  of  the  respective  seizures  had  been  stated,  and 
the  age  and  capacity  of  young  Hayes  to  hold  possession 
against  his  father,  and  whcthef  the  plaintiff  advertised  a 
sale  under  the  first  seisure  or  not,  and  the  proportion  the 
debts  bore  to  the  value  of  the  things  seized.     But  the 
defects  in  those  respects  are  less  material,  because  the 
case  need  not  be  decided  on  that  point,  as  the  plaintiff 
was  clearly  entitled  to  recover  upon  his  title  acquired  by 
his  second  taking,  and  the  possession  held  by  him  at  the 
time  the  defendants  took  away  the  property.     By  the 
fetatute,  goods  are  not  bound  by  a  fieri  facias  issued  by  a 
Justice  of  the  peace,  but  from  the  levj\    Therefore,  the 
defendants  could  not  justify  tiie  taking  under  the  execu- 
tions in  Porter's  hands,  if  at  that  time  the  goods  were 
bound  by  a  levy  made  by  the  plaintiff  at  any  previous 
time.     Such  was  the  case  here  ;  for,  if  all  that  was  done 
under  the  first  levy  by  the  plaintiff  be  thrown  away,  still 
the  plaintiff  was  at  liberty  to  seize  the  property  again, 
and  he  did  seize  it  in  the  evening  preceding  the  night  in 
which  the  defendants  took  it.     The  case  does  not  profess 
to  set  forth  the  evidence  merely,  upon  this  .part  of  the 
transaction,  but  the  defendants'  exception  states  the  sever- 
al circumstances  affirmatively  as  facts  ;  and  upon  them 
it  is  seen,  that  on  that  very  day  the  plaintiff  in  his  own 
person  took  the  actual  possession  of  the  horse  and  mule, 
and  shut  them  up  in  a  stable  for  the  night,  and  then  he 
remained  on  the  premises  for  the  purpose  of  keeping  the 
possession.    That  we  hold  to  be  sufficient  to  vest  and 
continue  the  title  in  him.    It  would  be  unreasonable  to 
require  an  officer  to  remove  property  instantly.    It  an- 
swers all  the  purposes  of  giving  notoriety  to  the  levy,  tot 
the  officer  to  take  possession  of  the   chattels  on  the 
premises,  provided  he  remain  there  with  them,  so  as  to 
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be  in  a  situation  to  exercise  over  the  thingpit  tliat  domin- 
ion,  which  owners  in  possession  usually  exercise.  It  was 
not  requisite  that  the  plaintiff  should  carry  away  the 
articles  that  night,  nor  that  he  should  sleep  in  the  stable 
with  them,  nor  set  a  guard  there  over  them.  A  delay  of 
a  day  or  night  in  removing  things  seized  by  an  officer  is 
not  unreasonable  nor  suspicious,'  when  he  remains  on  the ' 
premises  with  them :  and  here  the  articles  were  placed 
where  every  body  keeps  such  things,  and  where,  probably, 
the  horse,  which  the  plaintiff  rode  to  Hayes'  that  day,  was 
also  kept.  The  horse  was  not  more  in  the  possession  of 
the  plaintiff  than  the  horse  and  mule,  which  he  had  levied 
on,  as  the  property  of  Hayes  ;  and  the  one  should  be  as 
mucb  protected  by  the  law  as  the  other. 

On  this  point,  therefore,  without  adverting  to  the  other, 
the  judgment  should  be  affirmed. 

I^£R  CuRiART.  Judgment  affirmed. 


THE  STATE.  ON  THE   RELATION  OF  ISAIAH   RESPASS,  vs. 

ROBERT  JOHNSON. 

Whm«  a  eoDitabla  receives  uotei  or  other  eYideaoee  of  debt,  a  short  time 
before  hie  office  expires,  and  does  not  collect  them  for  want  of  time,  and. 
after  his  office  expires,  refuses  to  deliver  to  the  owner  the  notes  or  other 
evidences  of  debt,  so  placed  in  bis  hands,  he  and  his  snreties  on  his  official 
bond  are  liable  to  an  action  for  the  amooat. 

If  the  constable  bad  continoed  in  office  for  another  year  and  the  creditor  had 
peimitted  the  evidences  of  the  debt  to  remain  in  the  hands  ef  the  officer, 
it  might  be  evidence  of  a  new  contract  of  agency,  upon  which  the  sureties 
of  the  second  year  woald  be  liable. 

Appeal  from  the  Superior  Court  of  Martin  County, 
at  the  Fall  Term,  1846^  his  Honor  Judge  Manly  prciii- 
ding. 
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This  was  aa  action  upon  a  constable's  bond.  The  de- 
fendant stipulated  in  the  condition  of  the  bond  sued  on, 
that  Robert  Johnson,  the  constable,  ^'  should,  from  time 
to  time,  and  at  all  times  during  his  continuance  in  office, 
faithfully  discharge  his  duty  as  constable,  according  to 
law/'  Five  days  before  the  expiration  of  his  official 
year,  the  relator  put  in  his  hands  five  promissory  notes ; 
and  the  constable  gave  him  a  receipt  for  each  note,  in 
which  receipt  are  these  words,  "  which  I  promise  to  col- 
lect, or  return  as  constable."  The  jury,  under  the  in- 
stmctioDS  of  the  Court,  found  a  verdict  for  the  defendants, 
and  judgment  being  rendered  thereon,  the  plaintiff  ap* 
pealed. 

J.  H.  Bryan^  for  the  plaintiff. 
No  counsel  for.  the  defendant. 

Danicl,  J.  If  the  constable  had  collected  the  money 
fvithin  the  five  days,  and  a  demand  had  been  made  of  him 
after,  for  payment,  both  he  and  his  sureties  might  have 
been  sued  on  this  bond,  in  case  he  had  not  paid  over  the 
money :  for  the  law  made  it  his  duty  to  pay  it  over ;  and 
jthe  obligation  rested  on  the  constable  to  pay  over  money 
^ns  collected,  even  after  his  official  year  had  expired. 
The  constable,  whilst  in  office,  gave  a  receipt  that  he 
would  collect  or  return  the  notes.  He  did  not  collect  the 
inoney  doe  on  them ;  bis  year  ran  out,  and  the  notes  were 
demanded  of  him  in  October  of  the  next  year,  when  he 
fefttsed  to  deliver  them  or  account  for  them.  We  think, 
that  the  sureties  were  bound  to  see,  not  only  that  all  the 
IDCHieys,  which  the  constable  had  collected  during  his 
•fficial  year,  should  be  paid  over  to  the  persons,  to  whom 
|be  same  was  due,  on  demand,  but  that  all  evidences  of 
debt,  placed  in  his  hands,  as  constable,  should  be  returned 
to  their  respective  owners,  when  his  year  expired.  If, 
indeed,  the  constable  had  continued  in  office  for  another 
year,  and  the  creditor  had  allowed  the  evidences  of  the 
debts  to  remain  in  the  hands  of  the  officer,  it  might  be 


DECEMBER  TERM,  1846.  7» 


•vidence  of  a  new  oontraet  of  ageney,  upon  wkidi  the 
snreties  of  the  second  jear  woold  be  liable.  Bat,  in  this 
ease,  there  it  nothing  on  which  sncb  a  presnmptioa  can 
be  raised,  as  we  believe  it  is  the  universal  nnderstandingr 
that  nnder  the  Act  of  1818,  the  constable,  merely  by  hav* 
ing  the  claim  for  collection,  is  eonstitated  the  creditor's 
agent  only  during  the  period  he  continues  to  be  a  eon- 
stable.  If  the  sureties  were  not  held  responsible  for  the 
return  of  those  evidences  of  debt,  which  were  not  col* 
lected  at  the  expiration  of  the  constable^s  year,  much 
injury  might  happen  to  the  owners  of  such  evidences^ 
by  the  conduct  of  insolvent  or  careless  constables. 

Vfe  think,  the  evidence  proved,  that  the  constable  had 
not  discharged  his  duties  according  to  law. 

There  must  be  a  new  triaL 

Fbr  Curiam.  New  trial  awarded* 


»OTH£U8  E.  A.  JONES,  QUI  TAM,  &c.,  V9.  RHODES  N.  IfERK* 

PON4DAL. 

When  a  witnMi,  in  giviof  hi*  ckpotitioDr  Mfiff  to  «  note,  mnI,  by  way  9$ 
identifying  it,  reoitM  what  he  believee  to  be  a  oorreet  eopy  of  the  note,  no* 
oljjieetion  oan  be  taken  on  that  aoeoont  to*  the  depeeitiott,  and  the  parlyi 
will  be  at  liberty  to  introdnoe  en  the  trial  the  original  note  ee  deeeribed. 

Where  an  nmrioae  loan  it  made  to  A  aa  the  avowed  agent  and  for  the  benefit 
of  B,tho  deelaration  mnit  etato  the  loan  to  have  been  made  to  B. 

Vhengb  in  a  declaration  for  nenry  it  ie  proper  that  lomo  day  ehonld  be  ftatedf 
aa  the  day  of  payment  of  the  nmrione  iotoreet,  yet  ie  not  neoeieary  to  fok 
fsrth  the  tme  day  of  payment,  inaemnoh  as  it  if  immatorial  when  the 
newione  intoreet  was  paid,  if  before  the  eommencement  of  the  aeiteo. 

It  ie  only  neecmary  to  oet  forth  truly  the  time  for  whieh  the  foibearanoe  wan 
etipnlated  in  the  eontraot  of  loan. 

The  eaeee  of  Jonet  y.  Comiady,  4  Dev.  86,  Wright  ▼.  McOihhatiy,  9  Dot.  Su 
Bat.  471»  and  AUen  t.  FtirgunUf  6  Ired.  17,  cited  and  approved 

Appeal  from  the  Superior  Court  of  Law  of  Grauville^ 
County,  at  the  Fall  Term,  1846,  his  Honor  Judge  Battuc,. 
prtsiding. 


90  SUPREME  COURT. 

Jones  V.  Hemdoo. 

The  action  is  debt  for  the  sum  of  9800,  due  as  a  penalty 
under  the  act  against  usury.  The  declaration  states,  that 
after  the  1st  day  of  January,  1836,  to- wit,  on  the  4th  day 
May,  1641,  upon  a  corrupt  contract,  made  on  the  4th  day 
of  August,  1S40,  between  the  defendantsonthe  one  part* 
and  the  plaintiff,  Jones,  on  the  other  part,  the  defendants 
took  from  Jones  the  sum  <^  8134  16  fw  having  forborne 
and  given  day  of  payment  of  the  sum  of  8400  on  the  4th 
day  of  August  1840,  lent  and  advanced  bj  the  defendants 
to  Jones  from  the  4th  day  of  August*  1840,  to  the  4th  day 
of  May,  1 941;  which  said  sum  of  0134  16  exceeds^  &c.. 
The  plea  was  nil  debet. 

On  the  trial  the  plaintiff  offered  to  read  in  evidence  the 
deposition  of  Horace  T.  Royster,  of  Alabama,  in  which 
he  stated  that  on  the  4th  of  Aqgust  1840,  as  the  agent  of 
the  plaintiff  Jones,  he  proposed  to  the  defendants  to  sell 
them  a  Raleigh  and  Gaston  Rail  Road  Scrip  for  8500, 
payable  to  S.  B.  Everett  or  order,  and  endorsed  by  said 
Everett  and  by  said  Jones ;  and  they  agreed  to  let  the 
witness  have  for  Jones  the  sum  of  S400  for  the  scrip,  pro- 
Tided  Royster  would  also  add  his  endorsement ;  and  her 
did  so  and  then  delivered  to  them  the  Scrip  and  received 
the  8400,  and  paid  it  over  to  Jones-  The  witness  states, 
that  Jones  was  the  owner  of  the  Scrip,  and  that,  through- 
out the  transaction,  he  acted  as  the  agent  of  Jones,  and 
the  defendants  knew  that  he  did  ;  and  that  he  gave  hia 
own  endorsement  solely  at  the  instance  of  the  defendants^ 
as  an  additional  security*  The  deposition  then  proceeds 
thus:  "The  following  is  believed  to  be  a  copy  of  the 
Scrip  referred  to : 

<*8500. 

Raleigh,  N.  C,  March  IsU  1940* 

The  Raleigh  and  Gaaten  Rail  Road  Company  promiae  to  pay  to  S. 
B.  Everett  or  order,  live  hundred  dollara  on  account  of  Depota,  with 
interett  from  date.    Noi  d51.*'         (Signed,) 

Geo.  W.  Mordscai,  President.'* 
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The  witness  states  further,  that  the  defendant  sued 
Jone3  and  the  witness  on  their  endorsement  in  Granville 
County  Court,  and  obtained  judgment  against  them  at 
February  term,  1841,  and  that  on  the  4th  day  of  May, 
1841,  Jones  paid  the  Sheriff  the  principal  money  and  in- 
terest due  thereon. 

To  the  reading  of  the  deposition  the  Counsel  for  the 
defendants  objected,  because  no  sufficient  reason  was 
given,  why  the  original  note  or  Scrip,  of  which  the  de- 
position profesges  to  set  forth  a  copy,  was  not  produced 
before  the  Commissioner,  when  the  deposition  was  taken, 
nor  its  absence  accounted  for.  And  thereupon  the  Coun- 
sel for  the  plaintiff  produced  the  original  Scrip  itself^ 
with  the  record  of  the  suit  brought  in  Granville  County 
Court  by  the  present  defendants  against  Jones  and  Roys- 
ter,  which  is  referred  to  in  the  deposition,  and  pro^^ed  the 
Scrip  and  the  endorsements  and  then  gave  the  same  in 
evidence,  and  thereby  it  appeared  that  a  judgment  was 
rendered  therein  at  February  Term,  1841,  and  a  writ  of 
fieri  facias  issued  thereon,  which  was  returned  by  the 
Sheriff  of  Granville  to  May  Term,  1841.  On  the  part  of 
the  plaintiff,  evidence  was  further  given,  that  on  the  4th 
of  May,  1841,  the  Sheriff  collected  from  Jones,  upon  tho 
execution  the  sum  of  8534  16,  being  the  amount  due  for 
the  principal  and  interest  upon  the  judgment  and  execu- 
tion to  that  time  :  and  that  the  Sheriff  paid  the  same  to 
the  defendants  on  the  10th  day  of  May,  1841.  Thereupon 
the  Court,  notwithstanding  the  said  objection  of  the  de- 
fendant's Counsel,  allowed  the  deposition  to  be  read  to 
the  jury. 

Upon  the  evidence  thus  given,  the  Counsel  for  the  de- 
fendants insisted,  that  the  plaintiff  had  not  maintained 
the  issue  on  his  part :  First,  because  Royster  endorsed 
the  Scrip  afler  Jones  had  done  so,  and  that  therefore  in 
law  the  contract  of  loan  was  not  with  Jones  but  with 
Royster,  or  with  Jones  and  Royster :  Secondly,  because 
the  declaration  states  the  money  to  have  been  received 

II 
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by  the  defendants  on  the  4th  day  of  May,  whereas  it  was- 
in  fact  on  the  10th  day  of  May,  and  that  variance  is  fatal. 
By  the  assent  of  the  parties  the  questions  were  reserved 
and  a  verdict  taken  for  the  plaintiff;  and  it  was  agreed, 
that  if  the  Judjfe  should  be  of  opinion,  that;  by  reason  of 
either  of  the  objections,  the  plaintiff  was  not  in  law  en- 
titled to  recover,  the  verdict  should  be  set  aside  and  a 
non-suit  entered*  Afterwards,  though  the  defendants'" 
Counsel  again  insisted  on  hisformerobjections,  the  Judge 
gave  judgment  for  the  plaintiff,  and  the  defendants  ap« 
pealed. 

Badger,  for  the  plaintiff. 

J.  M.  Bryan  and  Gilliam,  lor  the  defendants. 

RuFFiN,  C.  J.  The  objection  to  the  deposition  was 
properly  over  ruled^  The  testimony  was  not  offered  ta 
establish  the  contents  of  the  instrument  before  the  jury, 
in  the  sense  of  dispensing  with  the  original  for  that  pur- 
pose. On  the  contrary,  the  original  was  produced  and 
given  in  evidence.  The  sole  purpose,  then,  of  setting, 
out  the  copy  of  the  note  in  the  deposition,  was  to  identify 
the  particular  instrument :  which  was  the  subject  of  the 
transaction  to  which  the  witness  refers  and  primarily 
deposes.  There  may  have  been  many  papers  of  the  kind, 
and  therefore  it  might  be  material  to  identify  that,  about 
which  the  parties  dealt.  That  might  have  been  done  by 
this  witness  saying,  for  example,  that  it  was  the  only  one 
he  ever  endorsed^  or  was  sued  on  in  Granville  Court,  or 
the  like.  It  does  not  hurt  his  testimony,  that  after  stating 
the  suit  on  it,  he  proceeded  further  to  set  out  a  copy,  so 
that  any  paper  that  might  be  produced,  as  an  original, 
might  be  compared  with  the  copy,  as  a  test  whether  it 
was  really  that  of  which  the  witness  was  speaking.  It 
was  a  particularity,  that  might  have  operated  inconve- 
niently to  the  plaintiff.if  the  witness  or  the  commissioner 
had. made  a  slip  in  copying;  but  it  can  by  no  means  hurt 
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the  deposition  as  evidence  of  identity,  which  was  the 
sole  purpose  for  which  it  was  offered  upon  the  trial.  It 
is  in  that  respect  that  this  case  differs  from  that  of 
Regina  v.  DouglcLss^  1  Carrington  and  Kerwan,  670; 
where  the  original  books  were  produced  before  the  Court 
in  Madrass,  which  took  the  deposition,  and  they  were 
retained  there,  and  a  copy  of  them  sent  in  the  deposition, 
as  the  only  evidence  upon  the  trial  in  England  of  the 
contents  of  the  originals. 

There  is  nothing,  we  thinkj  in  the  notion,  that,  as  the 
commissioner  acts  under  and  as  the  substitute  of  the 
Court  in  taking  the  deposition,  he  ought  not  to  take  tes« 
timony  from  the  witness  to  any  fact,  to  which  the  witness 
could  not  under  the  same  circumstances  testify  before 
the  Court.  For  the  deposition  is  not  at  the  taking  offered 
as  evidence,  but  it  is  taken  to  be  offered  as  evidence  on 
the  trial  of  the  cause ;  and  it  will  or  will  not  be  received, 
as  it  may  then  appear  to  have  been  duly  taken.  For 
example,  the  commissioner  may  proceed  to  take  the  depo« 
liition  without  proof  before  him  of  the  notice  to  take  it ; 
or  he  may  examine  a  witness  as  to  the  contents  of  a  lost 
bond,  though  the  los;s  be  not  first  proved  ;  but  before  the 
deposition  can  be  read  in  evidence,  the  notice  must  be 
shewn  to  the  Court,  or  the  loss  must  be  established,  at 
least,  prima  facie.  The  truth  is,  however,  that  there  )& 
nothing  in  this  deposition,  which  the  witness  might 
not  have  stated  if  he  had  been  personally  examined 
on  the  trial :  for  he  did  not  mention  the  contents  for  the 
purpose  of  establishing  them  thereby,  but  merely  to  des- 
ignate what  original  he  was  deposing  about. 

The  case  oi  Jones  v.  Cannady^  4  Dev.  S6,  is  conclusive 
upon  the  point,  that  the  declaration  is  not  supported  in 
the  allegation,  that  the  loan  was  to  Jones.  Supposing 
the  evidence  of  Uoyster  to  be  true,  the  fact  is  expressly 

proved* 

The  next  objection  is,  that  the  day  of  pa}rment  of  the 
usurious  interest  is  erroneously  stated  to  be  the  4tb  of 
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May.    If  it  be  necessary  that  the  precise  day  of  taking 
the  unlawful  premium  should  be  laid  in  the  declarationt 
this  objection  is  fatal ;  inasmuch  as  it  was  held  in  Wright 
V.  Gibbontfy  2  Dev.  &  Bat.  474,  that  the  action  did  not 
arise  upon  the  collection  of  the  money  by  the  Sheriff,  but 
upon  the  receipt  of  it  by  the  defendant.    But  no  authority 
has  been  cited,  and  the  Court  is  not  aware  that  there  is 
any,  establishing  that  the  day  of  making  the   payment 
must  in  this  case  be  truly  laid  in  the  declaration,  more 
than  in  any  other  case  ;  6t  that  the  precise  time  of  com* 
mitting  the  offence  of  usury  is  more  material  than  that 
of  committing  any  other  offence.     It  is  necessary  when  a 
deed  or  record  or  other  writing  is  stated  in  pleading:,  that 
the  true  date  or  proper  term  should  be  set  out,  as  it  is  in 
respect  to  the  sum  of  money  mentioned  therein,  or  the 
parties  to  the  document ;  because  those  particulars  enter 
into  the  description  of  the  contract  or  record,  and  are 
necessary  to  its  proper  and  sufficient  description.     But  if 
an  action  be  brought  on  an  oral  contract,  though  it  be 
necessary  in  the  declaration  to  allege  a  day  when  it  was 
made,  as  time  and  place  must  be  annexed  to  every  ma- 
terial fact  stated,  yet,  when   the  time  Is   laid   under  a 
videlicet^  it  is  not  necessary  to  prove  the  day  as  laid  ;  be- 
cause it  is  neither  a  part  of  the  description  of  a  document, 
nor  of  the  substance  of  the  agreement  as  made.     So  if 
payment  ad  diem  be   pleaded,  payment   before  the  day 
sustains  it;  and  if  the   payment   be  pleaded  jm?*^  diem, 
although  a  time  must  be  alleged  in  the  plea,  it  is  certain 
the  evidence  is  not  restricted  to  that  time  ;  for  the  sub- 
stance is  the  payment,  and  that  is  not  affected  by  the  day 
on  which  it  took  place,  unless  indeed,  it  be  pleaded  as  a 
payment  acknowledged  by  writing,  which  is  relied  on  as 
an  estoppel.    In  stating  a  case  of  usury,  either  in  a 
deelarationor  plea,  the  time  must,  according  to  the  general 
rule,  be  annexed  to  each  fact ;  and,  furthermore,  the  time 
must  be  alleged,  as  far  as  it  enters  into  the  description  of 
the  contract,  because  that  is  indispensable  to  the  ascer- 
tainment of  the  receipt  by  one  of  the  parties  from  the 
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Other  of  excessive  interest,  in  other  words,  to  shew  that 
the  offence  has  in  law  been  committed.  The  sum  lent 
and  forborne,  the  time  of  forbearance,  and  the  sum  received 
for  interest  must  appear  in  the  declaration  ;  Allen  v.  Fur^ 
gusoUy  0  Ired.  17.  And,  in  order  to  shew  the  time  of  for- 
bearance, the  several  days  on  which  the  loan  or  the  agree- 
ment for  forbearance  ^as  made,  and  that.on  which,  ac- 
cording to  the  agreement,  the  payment  was  to  be  made, 
most  necessarily  be  stated.  Usually  the  forbearance  is 
measured  by  the  period  between  the  day  of  the  agreement 
for  forbearance  and  the  day  of  payment ;  and  therefore 
in  that  case  the  day  of  payment  is  naturally  stated,  ac« 
cording  to  the  truth,  to  be  that  on  which  the  forbearance, 
as  stipulated  for,  expired.  But  if  it  be  supposed,  as  may 
n^U  happen,  that  A  owes  to  B  £lO0,  and  that  it  is  agreed 
between  them  on  the  1st  day  of  January  that  for  the  for- 
bearance thereof  from  that  day  until  the  1st  day  of  July 
following,  A  shall  pay  £lO,on  the  1  st  of  July,  and  A  does 
not  pay  the  £10  on  the  1st  of  July,  but  pays  it  on  the  1st 
of  August,  then  the  declaration  must  set  forth  the  1st  of 
January  and  1st  of  July  as  the  period  of  forbearance 
agreed  on  and  as  that  for  which  the  £10  was  paid,  so  as 
to  shew  the  excess  of  interest.  For  it  would  not  be  cor- 
rect to  allege,  that  the  forbearance  was  until  the  1st  of 
August,  although  the  payment  was  on  that  day  ;  for  the 
parties  contracted  for  forbearance  of  the  principal  up  to 
the  1st  of  July  and  the  £l0^though  received  afterwards, 
was  received  as  the  price  of  the  forbearance  to  the  1st  of 
July  and  not  to  the  1st  of  August.  In  that  case  the  day 
of  the  payment  of  the  unlawful  interest,  and  the  day  of 
the  expiration  of  the  forbearance,  for  which  it  was  paid^ 
would  be  different ;  and  although  the  day,  which  de- 
termined the  forbearance,  must  be  truly  alleged  in  order 
to  measure  the  rate  of  interest,  just  as  the  sum  forborne, 
and  the  sum  paid  for  interest  must  also  be  truly  alleged, 
yet  there  is  no  such  reason,  why  the  1st  of  August  as  the 
day  of  receiving  £he  premium^  should  be  set  forth  with 
precise  truth.    That  forms  no  part  of  the  contract  of  loan 
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or  forbearance,  nor  is  requisite  to  measure  the  interest. 
It  is  simply  annexed  to  an  allegation  of  the  payment  of  a 
sam  of  money  on  a  certain  contract,  and,  as  in  other  cases 
of  an  alleged  payment,  there  is  no  variance  from  thesub- 
fittance  of  it,  when  the  payment  is  shewn  to  have  been 
made*  on  a  different  day  from  that  alleged,  but  to  the 
amount  mentioned  and  for  the  purpose  mentioned.  The 
Court  therefore  holds  that  the  plaintiff  did  maintain  the 
issue  on  his  part,  notwithstanding  the  day,  on  which  the 
defendants  received  the  usurious  interest,  was  different 
from  that  stated  in  the  declaration — it  appearing  that  the 
sum  lent,  the  time  of  the  loan,  and  the  time  for  which  it 
was  forborne,  are  all  truly  alleged. 

It  is,  indeed,  further  insisted,  that  the  period  of  the  for- 
bearance is  not  properly  alleged  in  the  declaration,  be- 
cause it  extended  to  the  10th  of  May,  1841.  This  point 
is  not  stated  in  the  exception,  to  have  been  taken  in  the 
Superior  Court,  and  therefore  could  not  be  insisted  on 
here.  But  it  is  admitted,  that  it  was  intended  to  be 
stated,  and  agreed  that  it  should  be  considered  as  having 
been  stated,  and  that,  if  the  Court  should  find  any  thing 
in  it,  the  exception  should  be  amended.  But  the  Court  is 
i)f  opinion,  that  the  declaration  states  the  forbearance 
traly,  according  to  the  evidence.  For,  although  the  de- 
fendants did  not  actually  receive  the  money,  into  their 
own  hands,  so  as  to  incur  the  penalty  under  the  statute, 
until  the  10th  of  May,  there  was  yet,  not  a  forbearance  to 
that  day,  but  the  payment  was  exacted  from  the  debtor 
on  the  4th  of  May.  The  forbearance  to  the  debtor  cer- 
tainly terminated  with  the  payment  by  him  ;  which  dis- 
charged his  debt,  and  put  the  money  beyond  his  control, 
unless  it  had  become  his  again  by  refusal  of  the  creditor 
to  receive  it  and  his  direption  to  the  sheriOTto  pay  it  back. 

Per  Curiam.  Judgment  affirmed. 
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A»had  pat  into  the  ponetBioD  of  hit  daughter  B.  a  negro  womao  Darned  P. 
While  in  her  posseesioD,  she  had  two  children.  A*  then  resumed  the  poe- 
■eBsion  and  continued  it  to  his  death » during  which  time  P.  had  another  cfailc^.' 
A.  afterwards  died  and  among  other  things  bequeathed  as  follows:  **  I 
give  and  bequeath  to  my  daughter  B.  alt  the  property  I  have  heretolnra 
possessed  her  with*  except  negro  woman  P.  which  1  lend  to  her  during  bee 
life,  and  after  her  death  the  negro  woman  P.  and  all  her  increase  to  bo 
equally  divided  among  my  daughter  B's.  children."  The  executors  as- 
sented to  the  legacy.  Held  that,  after  the  death  of  B.  her  children  could 
not  recover  by  petition  any  of  these  negros ;  First,  because  as  to  the 
negro  woman  P.  the  legal  estate  had  vested  in  thenv  and  they  might  re* 
cover  by  action  at  law.  Secondly,  because  as  to  the  issue  of  P.  born  befora 
the  testator's  death,  they  did  not  pass  under  the  will  to  the  children  of  B. 

^  Increase*'  in-  the  bequest  of  a  female  slave  means  only  the  increase  born 
after  the  testator's  death  ;  unless  where  upon  an  apparent  intent  te  inelodo 
Hsae  born  After  the  making  of  the  will,  or  even  that  before,  by  any  word* 
of  reference  to  a  period,  from  which  the  birth  of  the  issue,  that  is  to  pasFg. 
shall  be  coun<ted. 

Th9  cueB  of  Hurdle  r,  Ellistt,   1  Ired.  177,   Stultz  v.  Kizer,   1  Ired.  Eq. 

588,  Howell  v.  Howell,  3  Ired.  Eq.  528,  and  Acheson  v.  MeCamhs,  lb.  554, 
cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Perquiin«- 
ans  County,  at  the  Fall  Term,  1846,  his  Honor  Judge 
Pearson  presiding. 

This  is  a  petition  for  a  legacj'  of  certain  slaves  under 
the  will  of  Willis  Reddick,  The  testator  had  a  daughter 
namfed  Clarissa,  who  inter-married  with  Noah  Hurdle^ 
about  the  year  1820.  Shortly  afterwards,  he  put  into 
the  possession  of  the  daughter  and  her  husband,  several 
articles  of  personal  property,  among  which  was  a  female 
slave  named  Penny ;  and  she  continued  in  their  posses-^ 
sion  until  she  had  two  children,  named  Harry  and  Kate. 
In  1828,  or  early  in  1S29,  Hurdle  wished  to  sell  the  ne« 
groes,  or  some  of  his  creditors  threatened  to  sell  them, 
and  the  testator  thereupon  resumed  the  possession,  and 
took  the  three  negroes  to  his  own  house.  On  the  7th 
day  of  November,  182»,  Willis'  Reddick  made  his  will, 
and  therein  beq^ueathed,  ambongst  other  things,  as  follows  i 
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^  I  give  and  bequeath  to  my  daughter,  Clarissa  Hurdle, 
one  cow  and  calf,  and  also,  all  the  property  that  I  have 
heretofore  possessed  her  with,  except  negro  woman  Penny, 
which  I  lend  to  her  during  her  life,  and  after  her  death, 
that  negro  Penny  and  all  her  increase,  to  be  equally  divi- 
ded among  my  daughter  Clarissa's  children."  At  the 
making  of  the  will,  the  testator  had  been  in  possefision  of 
Penny,  Harry,  and  Kate,  for  about  a  year  or,  perhaps 
more,  and  was  then  in  possession  of  them,  and  so  con- 
tinued, until  his  death,  which  happened  in  the  summer  of 
1832.  Between  the  date  of  the  will  and  the  death  of  the 
testator.  Penny  had  a  third  child,  named  Kitty,  which  also 
the  testator  kept  in  his  possession  until  his  death. 

The  testator  gave  the  residue  of  his  estate  to  his  widow 
for  her  life  ;  and  at  her  death  to  be  equally  divided  be- 
tween bis  son  Edmund  and  his  two  daughters  Clarissa 
and  Amesia. 

After  the  death  of  the  testator,  the  defendants,  who  are 
the  executors,  assented  to  the  legacy  of  Penny  to  Mrs. 
Hurdle  for  life  and  delivered  her;  but  they  claimed  to 
retain  the  three  children,  Harry,  Kate,  and  Kitty,  as  a 
part  of  the  residue  of  the  estate,  and  did  so.  Mrs.  Hur- 
dle has  since  died,  and  left  the  presentplaintifFs,  her  only 
children  ;  and  they  have  instituted  this  suit  against  the 
executors  for  Penny  and  her  three  children,  above  men- 
tioned, claiming  them  under  the  limitation  over  to  them 
of  Penny  and  her  increase. 

The  cause  was  heard  in  the  Superior  Court,  on  the 
petition  and  ans\ver,  and  the  Court  decreed  for  the  plain- 
tiffs as  to  all  four  of  the  negroes  and  their  profits  from 
the  death  of  Mrs.  Hurdle  ;  and  the  defendants  appealed. 

A.  Moore,  for  the  plaintiffs. 

Jordan  and  Bruer,  for  the  defendants. 

RurpiN,  C.  J.  The  will  is  so  imperfectly  expressed,  that 
it  is  very  difficult  to  put  a  sensible  and  consistent  con« 
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stractioa  on  it,  and  one  cannot  be  sure,  that  a  decision 
either  way  would  be  carrying  out  the  intention  of  the 
testator.  Indeed,  we  think  it  probable  that  the  actual 
purpose  in  this  case,  if  it  had  been  expressed,  or  as  it 
would  tiave  been  expressed  if  the  attention  of  the  testator 
had  been  drawn  to  it,  will  not  be  effectuated  by  the  con- 
struction which  we  are  obliged  to  put  on  this  disposition 
by  the  language  used  and  the  settled  principles  of  inter- 
pretation. 

As  to  the  negro  woman  Penny,  herself,  clearly  the  de- 
cree cannot  be  supported.  No  doubts  she  belongs  to  the 
plaintiffs  ;  but  she  is  their  legal  property,  and  may  be 
recovered  from  the  possessor  in  detinue.  The  assent  of 
the  executors,  to  the  gift  for  life  to  Mrs.  Hurdle,  does  not 
appear  to  have  been,  in  any  manner,  qualified ;  and  a 
general  assent  to  the  legacy  to  the  first  taker,  enures  as 
an  assent  to  the  remainder-man,  and  the  executor  is  no 
longer  liable  to  the  remainder-man.  That  is  settled  doc- 
trine, and  has  been  very  recently  acted  on  in  the  cases 
of  Howell  V.  Howellj  3  Ired  Eq^  528,  and  Ackcson  v.  Mc- 
CombSf  lb.  554. 

There  is  more  doubt  as  to  the  three  children  ;  and,  pos- 
sibly, we  may  be  disappointing  the  expectations  of  the" 
testator,  as  to  the  effect  which  he  thought  would  be  given 
to  his  words,  while  we  are  governed  by  his  intention  as 
expressed  by  his  words.  But  we  beReve  this  case  must 
be  determined  by  the  general  rule,  that  *'  increase"  means 
only  the  issue  born  after  the  testator's  death.  It  may  be 
carried  back  upon  the  apparent  intent,  so  as  to  include 
issue  born  after  the  making  of  the  will,  or  even  that  be- 
fore, by  any  words  of  reference  to  a  period  from'  which 
(he  birth  of  the  issue*  that  is  to  pass,  shall  be  counted,  as 
was  stated  in  Hurdle  v.  EllioU^  1  Ired.  177,  and  SiuUz  v, 
Kizer^  1  Ired.  Eq.  538.  But  there  is  no  such  word  of  refer- 
ence here.  '*  All  her  increase,''  means,  in  this  case,  no' 
more  than  **  increase"  per  se.  It  is  very  clear,  that,  in  the 
gift  to  the  plaintiffs,  the  testator  meant  to  give  only  suchf 
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negroes,  namely.  Penny,  and  her  increase,  as  were  per- 
sonally given  to  their  mother  for  life  ;  and  it  is  probable 
that  he  may  have  used  that  term  "  increase,"  because  he 
thought  that,  without  it,  the  future  issue  of  Penny  would 
belong  to  the  daughter,  as  tenant  for  life.  Now,  it  is 
apparent,  that  the  two  children,  Harry  and  Kate,  bom 
before  the  will  was  made,  are  not;  given*iby  it  to  Mrs* 
Hurdle  for  life,  but  are  either  given  to  her  absolutely,  op 
fall  into  the  residue.  For  the  words  are>  "  I  give  my 
daughter  Clarissa  all  the  property  I  have  heretofore  pos- 
sessed her  with,  except  Penny,  which  I  lend  to  her  during 
life."  It  is  to  be  noted,  that  the  gift  is  not  of  such  pro* 
perty  as  the  testator  had  put  into  the  possession  of  the 
daughter,  and  was  then  in  her  possession*  But  it  is  of 
all  property  which  he  had,  at  any  time  before,  put  into 
her  possession,  though  it  might  not  then  be  in  her  posses- 
sion, but  was  in  that  of  the  testator  himself.  That  is  tho 
operation  of  the  word  ''heretofore,'^  of  itself.  But  that 
is  confirmed  by  the  exception  of  Penny :  forit  is  the  na- 
ture of  an  exception  to  take  out  of  a  disposition  what,  but 
for  the  exception,  would  pa^s  by  it.  The  testator  thus 
gives  us  to  understand,  that  he  knew  that  his  daughter 
would  have  Penny,  under  the  general  terms  of  the  gift 
to  her  of  all  the  property  he  had  theretofore  put  into  her 
possession  ;  and  therefore,  since  Penny  alone  is  excepted^ 
and  not  her  two  children  then  born,  and  that  had  been 
with  their  mother  in  the  possession  of  the  daughter,  the 
conclusion  logically  follows,  that  those  two  children  can- 
not be  embraced  in  the  exception  but  were  left,  under  the 
operation  of  the  previous  disposition,  in  absolute  property 
to  the  daughter.  Indeed,  it  may  well  be  supposed,  that* 
while  the  testator  was,  in  view  of  his  son-in-law's  impru- 
dence, making  some  permanent  provision  for  his  daugh- 
ter's children,  in  the  bequest  of  Penny  and  her  subsequent 
issue,  he  thought  it  but  right  to  leave  to  the  daughter 
herself  and  her  husband,  the  two  young  negroes,  not  only 
as  a  provision  of  his  bounty  for  them,  but  as  justly  their 
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right  in  remuneration  for  their  care  and  nurture  of  them 
at  their  birth  and  for  some  years  afterwards.     If  that  ht 
the  correct  view  of  the  will,  those  two  negroes  still  be- 
long to  the  daughter's  executor,  as  the  executors  of  the 
father  never  assented  to  the  legacy  as  regards  them,  and 
they  were  not  reduced  into  the  possession  of  the  husband. 
But*  if  that  were  not  the  correct  interpretation  of  the 
clause,  and  Harry  and  Kate  are  not  given  in  entire  pro- 
perty  to  Mrs.  Hurdle,  then  they  are  not  given  to  her  at 
all,  as  the  gift  to  her  is  of  Penny  nominatim^  and  she  only 
gets  her  increase,  as  included  in  Penny  herself,  that  is, 
such  as  should  be  born   after  the  will  went  into  effect 
upon  the  death  of  the  testator.    If  Mrs.  Hurdle  was  not 
to  have  them,  we  cannot  think  the  testator  meant  the 
plaintiffs  should :  because  the  plaintiffs  are  to  have  noth- 
ing until  their  mother^s  death,  and  why  postpone  their 
enjoyment  of  these  two  slaves  until  that  event,  when  the 
mother  was  to  have  no  benefit  from  them.    It  is  not  nat« 
ural,  that  those  two  children  should  be  separated  from 
the  mother  in  their  infancy  and  kept  as  an  unproductive 
part  of  the  general  residuum.    Besides,  the  gift  over  to 
the  plaintiffs  is  not  upon  their  mother's  death,  whereas 
the  residuum  is  to  belong  to  the  testator's  widow  for  her 
life,  and  then  be  divided  between  Mrs.  Hurdle,  and  two 
other  children  of  the  testator.    It  is  not  necessary  now  to 
say,  whether  those  two  negroes  belong  to  Mrs.  Hurdle's 
representative,  or  fall  into  the  residue  of  the  testator's 
estate  ;  as,  in  either  case,  the  plaintiffs  have  no  right  to 
them     Still  weaker  is  the. claim  to  Kitty,  who  never  was 
in  possession  of  Hurdle,  but  was  born  after  the  testator 
resumed  the  possession  of  Penny,  and  remained  in  his 
possession  to  his  death.    Clearly,  the  plaintiffs'  mother 
did  not  take  that  negro,  either  absolutely  or  for  life;  and 
unless  she  had  taken  in  the  latter  manner,  the  plaintiffs, 
as  has  been  already  mentioned,  were  not  intended  to  take, 
as  far  as  we  can  see ;  and  they  cannot  take  her  under  the^ 
term  ^increase"  merely. 
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The  decree  must  therefore  be  reversed,  and  the  petir 
tion  dismissed  ;  and  the  plaintiffs  must  pay  all  the  costs, 

yz^  CvRiMi}.  •    Pecreed  accordingly. 


EDMUND  CLAYTON  vs.  ASA  D.  LIVERMAI^. 

Wliere  the  question  is,  whetbtr  an  iostrament  of  writiug  is  a  testamentary 

.  paper  or  a  deed,  it  becomes  a  fact,  to  be  proved  by  all  kinds  of  evidence^ 
by  which,  in  law,  any  other  fact  may  b«  established.  The  evideneet 
which  arises  from  the  face  pf  the  instrument,  may  be  aided  or  opposed  by 
evidence  aliunde. 

Therefore  where  A  and  B  by  an  instrument  of  writing  "gave  and  bequeathed** 
to  C.  certain  slaves  **to  hava  and  to  keep  the  aforesaid  property  at  oar 
dearth/' and  it  was  proyed  that  the  dpnors  intended  this  m  a  deed  of  gift 
and  so  signed,  sealed  and  deliyered  it.  Held,  that  ^his  was  a  deed  of  gif( 
and  not  a  testamentary  paper. 

The  plaintiff  having  recovered  one  thousand  dollars  as  damages  for  the  de- 
tention of  the  slaves,  whereas  the  damages  laid  in  the  writ  and  declaration 
>vera  only  two  hundred  dollars.  Held,  that  the  plaintiff  might  in  the 
Supreme  Court  amend  his  writ  and  declaration,  so  as  to  state  the  damages 
at  ooe  thousand  dollars,  he  paying  all  the  costs  of  the  suit. 

The  case  of  Moore  v.  Collins,  4  Dev.  384,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Washing* 
ton  County,  at  the  Fall  Term,  1846,  his  Honor  Judge 
Fbarsox,  presiding. 

This  was  an  action  of  detinue,  tried  at  fall  term,  1846, 
of  Washington  Superior  Court,  and  brought  to  recover 
the  three  negro  slaves  mentioned  in  the  suit  The  plain- 
tiff proved  that  Fatsey  and  Sally  Liverman  were  former- 
ly  the  owners  of  said  slaves.  He  then  offered  in  evidence 
(he  instrument  annexed,  made  part  hereof,  and  marked 
/i.;  he  introduced  Charles  Mc01ce3,  a  subscribing  witness 
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thereto,  who  proved  that  Nancy  M cClees  the  other  sab. 
scribing  witness  was  dead :  that  Patsey  and  Sally  Liver- 
xnan,  the  signers  of  said  instrumcntt  sentfor  him  and  told 
him  they  wished  him  to  write  a  deed  of  gift  of  the  slaves 
and  property  in  said  instrument  to  the  plaintiify  they  be- 
ing at  that  time  the  owners  and  in  possession  of  said 
slaves  and  property :  that  he  drew  said  instrument,  and 
'read  it  over,  including  the  attestation  clause  "  signed, 
sealed  and  delivered  in  presence  of:"  that  they  then 
signed  and  sealed  it,  and  he  and  said  Nancy,  at  their  re* 
quest  witnessed  It :  that  all  this  wa^  done  in  th^e  presem:e 
of  the  plaintiffs  and  said  Patsey  and  Sally:  he  further 
stated  that  he  did  not  recollect,  whether  the  instrument 
was  left  ou  the  table,  or  whether  it  was  handed  tP  the 
plaintiff,  or  to  said  Patsey  and  Sally.  Tj 
introduced  other  evidence  of  the  deliver) 
ment  as  the  act  and  deed  of  the  said  P] 
The  plaintiff  was  then  permitted  to  re\ 
>vhereupon  the  defendant  objected,  thai 
was  not  a  deed,  but  was  testamentary  ii 
the  testimony  proceeded,  his  Honor  Judge 
serving  this  question.  The  plaintiff  then  proved  the 
value  of  the  slaves,  that  the  defendant  had  taken  posses- 
sion of  them,  and  had  them  in  his  possession  at  the  bring- 
ing of  this  action — ^he  also  proved  the  value  of  their  hires^ 
for  the  time  they  had  been  detained,  and  that  the  action 
was  brought  within  a  month  or  two  after  the  detainer — 
the  detainer  having  been  since  Patse/s  and  Sally's  death. 
His  Honor  Judge  Pearson,  after  explaining  to  the  jury 
the  requisites  of  a  deed,  left  it  to  the  jury  to  say,  whether 
the  said  instrument  had  ever  been  delivered  by  the  signers* 
to  the  plaintiff  as  their  act  and  deed  ;  if  so,  the  jury  were 
instructed  to  find  for  the  plaintiff — if  not,  for  the  defen- 
dant. Under  these  instructions  the  jury  found  for  the 
plaintiff.  Upon  the  question  reserved,  his  Honor  was  of 
opinion,  that  as  the  instrument  contained  words  which, 
if  in  a  deed,  were  sufficient  to  convey  the  slaves  and  pro- 
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perty  therein  to  the  plaintiff,  and  the  jury  having  found 
the  execution  of  the  instrument  as  the  act  and  deed  of 
the  signer  thereto,  it  was  and  had  the  force,  and  effect  of 
a  deed,  and  did  convey  the  slaves  and  property  in  it 
mentioned  to  the  plaintiff.  A  judgment  was  rendered 
for  the  plaintiff  and  the  defendant  appealed. 

(A.) 

{Inatrument  referred    to.) 

"  Know  all  men  by  theie  preaents  that  1  Fataey  Liverman  and  Sarah 
Livernnan  do,  for  the  i^ood  will  and  diven  of  good  caases,  which  we  have  not 
loentioned,  have  grtven  and  bequeathed  to  Edward  Clayton  the  folio winf 
articles,  to-wit :  Fint,  we  (rive  and  bequeath  fifty  acres  of  land,  which  we 
porchaeed  of  Uriah  Spruil I,  also  one  negro  woman,  by  the  name  of  PhiUis, 
one  girl  Grinny,  and  one  boy  by  the  name  of  Robert,  to  have  and  to  keep 
the  aforesaid  property,  at  our  death,  free  and  clear  from  any  enthralmenls 
whatever. 

In  testimony  whereof  we  hive  hereunto  set  onr  hands  and  seals,  this  the 

28th  day  of  July,  1828. 

(Signed  by  the  donors.) 

Signed,  sealed  and  delivered  ) 
in  presence  of  ^ 

(Signed  by  two  witnesses.) 

Heaikf  for  the  plaintiff. 

A.  Moore^  for  the  defendant 

Daniel,  J.  First :  the  Judge  decided  that  the  instru* 
ment  of  writing,  under  which  the  plaintiff  claimed  the 
three  slaves,  was  not  a  testamentary  paper.  We  concur 
in  the  opinion  delivered  by  his  Honor.  Wh^n  as  to  the 
extent  of  estates,  or  the  particular  limitation  of  estates 
in  a  deed  or  will,  the  intention  of  a  testator,  or  the  inten« 
tion  of  the  maker  of  a  deed,  is  to  be  ascertained,  the 
Court  must  decide  the  question  only  upon  the  face  of  the 
instrument  itself.  But  when  the  question  is,  whether  an 
instrument  of  writing  is  a  testamentary  paper  or  a  deed, 
it  becomes  a  fact  to  be  proved  by  all  kinds  of  evidence* 
by  which,  in  law,  any  other  fact  may  be  established.  Th# 
evidence,  which  arises  from  the  face  of  the  instrument. 
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may  be  aided  or  opposed  by  evidence  aliunde.  The  Ian* 
gnage  of  this  writing,  except  the  word  ^Ifequeathed^*  and 
all  the  incidental  circumstances  in  making  it,  are  those 
which  really  belong  to  a  deed.  The  three  slaves  to  pass 
by  the  instrument  to  the  plaintitf,  on  the  death  of  the 
donors,  is  a  circumstance,  (since  our  statute.)  applicable 
either  to  a  deed  for  slaves,  or  to  a  last  will.  But  the  sub» 
scribing  witness  deposed,  that  the  donors  told  him,  that 
they  wished  him  to  write  a  deed  of  gift  to  the  plaintiff, 
for  the  property  mentioned  in  this  instrument ;  he  wrote 
it,  and  then  read  it  over  to  them,  and  they  signed  and 
sealed  it,  and  he  witnessed  it  at  their  request.  And  then 
there  was  express  eviden'ce,  from  other  witnesses,  that 
Sally  and  Patsy  Liverman  delivered  the  instrument  as 
their  deed.  The  whole  of  the  evidence  is,  in  our  opinion, 
quite  satisfactory  that  the  donors  intended  to  execute  a 
deed,  and  not  a  will.  And  although  this  Court  has  here- 
tofore decided,  that  the  donors  could  not  make  a  joint 
will,  yet  there  is  no  dispute,  but  that  they  might  make  a 
joint  deed  of  gift ;  and  that  the  separate  interest  of  each 
of  the  donors,  in  and  to  the  said  slaves,  would  pass  by  the 
deed  to  the  donee,  by  force  of  the  statute,  on  the  death 
of  the  donors.  That  the  instrument  cannot  in  law  ope- 
rate as  a  will,  is  another  strong  reason,  why  it  should  be 
regarded  as  a  deed  and  as  having  been  intended  by  the 
parties  to  operate  as  a  deed,  passing  vested  interests  and 
operating  immediately. 

Secondly :  the  law,  upon  the  question  of  a  delivery  of 
the  deed,  was  correctly  stated  by  the  Judge  to  the  jury. 
Without  repeating  his  charge  on  this  point,  it  seems  to 
us  to  be  right,  aceording  to  the  principles  laid  down  by 
this  Court,  in  the  case  of  Moore  v.  Collins,  4  Dev.  Rep. 
384.  The  damages  assessed  for  the  detention  of  the 
slaves,  amount  to  91,000,  while  those  laid  in  the  writ  and 
declaration  are  only  9200 ;  and  the  counsel  for  the  plain- 
tiff has  moved  for  leave  to  amend  by  enlarging  the  som 
laid.    The  cases  are,  that  he  may  do  so ;  but  he  must  pay 
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for  the  privilege,  all  the  costs  of  the  suit,  in  this,  and  the 
other  Courts.  Grist  v.  Hodges,  3  Dev.  198.  Upon  the 
record,  as  amended,  the  jodgnient  wUl  then  be  affirmed, 
except  as  to  the  cc^ts. 

Per   Curiam.    Judgment  affirmed   at  the   costs  of  the 
plaiiUifL 


!■■     *■ 


STATE  vs.  liROircHTON*. 

A  grand  juror,  OD  tiia  trial  ofaa  iudlctment,  may  be  compelled  to'  diaoioa# 
what  was  given  in  evidence  by  a  witness  before  the  grand  jury. 

Although  a  prisoner,  on  his  examination,  shall  not  have  his  examination,  if 
given  OB  oath,  read  against  him,  yet  where  a  grand  jory  are  tnvettigating 
an  offence,  with  a  view  to  discover  the  perpetrator,  and  the  person,  who  .war 
•ubsequenlly  indicted,  was  examined  before  them  ou  oath  and  charged 
anotlier  with  the  commission  of  the  offence,  this  examioatioo  fnay  be  given* 
in  evidence  against  the  prisoner  on  the  trial- of  his  indictment. 

Appeal  firom  the  Si»perior  Court  of  Law  of  New  Han- 
•ver  County,  at  the  FaU  TepoH  1846,  his  Honor  Judge 
Settle,  presiding. 

The  prisoner  was  indicted  for  the  murder  of  Frank  De 
Silva.  The  homicide  occurred  in  Wilmington,  during 
the  term  of  New  Hanover  Superior  Court,  and  the  grand 
jury  then  empannelled  were  engaged  in  an  enquiry  as  to 
the  oircumfitances,  character,  and  perpetrator  of  the  act. 
Ac  t)ie  instance  of  the  grand  jury,  Broughton  was  sum« 
moned  and  sworn  in  Court  and  sent  to  them  as  a  witness. 
On  the  t»ial  of  the  present  indictment  Mr.  Savage,  who 
was  at  the  time  the  foreman  of  the  grand  jury,  was  oalled,- 
as  a  Witness  for  the  State,  to  prove  that  the  prisoner,  on 
his  examination  before  the  grand-jury  on  that  occasion* 
charged  one  Gonzales  with  the  murder  of  De  Silva.    The 
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counsel  for  the  prisoner  objected  to  the  examination  of 
Mr.  Savage,  as  to  any  matter  that  occurred  before  the 
grand-jury.  But  the  Court  received  the  witness  for  the 
purpose,  to  which  he  was  called  ;  and  he  stated  that  the 
prisoner  charged  Gonzales  with  murder  and  betrayed 
unusual  anxiety  to  fix  it  upon  him. 

On  the  part  of  the  State  further  evidence  was  given, 
that  De  Silva  kept  a  shop  in  Wilmington,  and  had  some  - 
money  on  hand,  and  that,  on  the  night  preceding  his 
death,  the  prisoner  was  entirely  without  money,  but  im- 
mediately afterwards  had  money  and  made  an  ostenta- 
tious boast  of  it  and  treated  his  acquaintances  at  several 
tippling. shops,  and,  when  arrested  six  days  afterwards, 
he  still  had  fourteen  or  fifteen  dollars  about  him,  and  also 
had  two  purses,  a  cap,  and.  a  pencil  case  that  belonged  to 
the  deceased  at  his  death.  And  it  was  further  given  in 
evidence,  that  the  deceased  was  in  the  habit  of  wearing 
a  ring  on  one  of  his  fingers ;  but  that,  when  the  dead 
body  was  found,  the  ring  was  gone,  and  that  the  prisoner, 
who  had  never  worn  a  ring  before,  was  seen,  two  or  three 
days  after  the  homicide,  with  just  such  a  ring  on  as  De 
Silva  had  usually  worn. 

After  the  conviction  of  the  prisoner  his  counsel  moved 
for  a  venire  de  novo^  because  the  evidence  of  Savage  wa» 
improperly  received ;  and  because  the  Court  ought  to 
have  instructed  the  jury  to  place  no  reliance  whatever  in 
the  charge  on  the  prisoners's  pecuniary  condition,  as  that 
might  have  taken  place  in  many  ways,  nor  on  the  posses- 
sion of  the  prisoner  of  the  several  articles  before  men* 
tioned.  The  motion  was  refused,  and  from  the  Judgment 
of  death  the  prisoner  appealed. 

Attorney  General^  for  the  State. 
Strange^  for  the  defendant. 

RuFFiN,  C.  J.     By  the  policy  of  the  law,  grand-juries 
act  in  secret ;  and,  with  the  view  of  sustaining  that  policy, 
13 
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it  is  prescribed  that  a  grand-juror  shall,  amongst  other 
things,  swear,  that  "the  State's  counsel,  your  fellows,  and 
your  own,  you  shall  keep  secret."  The  whole  sense  itt 
which  those  words  are  to  be  received,  or  the  duration  of 
the  secrecy  imposed,  we  do  not  find  accurately  stated  by 
any  ancient  writer  on  the  common  law.  There  are  some 
reasons  for  the  rule,  which  are  obvious  enough  ;  and,  as 
far  as  the  public  interests  can  be  subserved  by  it,  the 
secrecy  ought  to  be  kept,  not  only  while  the  grand-jury 
continues  empannelled^  but  it  ought  al^o  to  be  subse- 
quently observed.  The  principal  ground  of  policy  is,  no 
doubt,  to  inspire  the  jurors  with  a  confidence  of  security 
in  the  discharge  of  their  responsible  duties,  so  that  they 
may  deliberate  and  decide  without  an  apprehension  of 
any  detriment  from  an  accused  or  any  other  person,  but 
'  be  free  "true  presentment  to  make."  Therefore  it  is  clear^ 
that  at  no  time  nor  upon  any  occasion  ought  a  grand- 
juror  to  make  known,  who  concurred  in  or  opposed  the 
presentment ;  as  the  power  to  do  so  would  or  might  in 
some  degree  impair  that  perfect  freedom  from  external 
bias,  which  a  grand-juror  ought  to  feel.  It  is  probable, 
likewise,  that  another  ground  is,  that  it  might  lead  to  the 
escape  of  criminals,  if  their  friends  or  others  on  the  grand-' 
jury  were  at  liberty  to  make  known  the  institution  and 
progress  of  an  inquisition  into  their  guilt.  But  as  that 
reason  can  operate,  only  while  the  accused  is  at  large,  it 
would  seem,  that,  as  far  as  the  rule  depends  on  that,  it 
would  not  be  obligatory  after  his  arrest.  We  think,  too, 
that  in  furtherance  of  justice,  the  law  may  have  intended 
to  forbid  a  grand-juror  from  giving  aid  to  one  indicted,  and 
thus  found  to  be  probably  guilty,  in  his  efforts  to  defeat  the 
prosecution,  by  publishing  the  evidence  before  the  grand- 
jury,  and  thus  enabling  him  to  counteract  it,  perhaps 
by  foul  means,  after  he  knew  where  the  case  pinched. 
That  would  be  betraying  "  the  State's  counsel,"  which 
is  necessarily  opened  to  the  gr<and-jury.  But  that  is  the 
immunity  of  the  public,  and"  not  the  privilege  of  the  wit- 
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11638 ;  aady  therefore,  it  woald  seem  that  the  rule  should 
create  an  obligation  on  the  conscience  of  the  juror  and 
be  enforced  by  a  Court,  only  when  the  public  justice  may 
be  advanced  by  it,  and  that  it  cannot  be  urged  by  the 
witness  himself,  when  it  would  defeat  justice,  and  thus 
encourage  witnesses  before  that  body  to  commit  perjury, 
by  false  statements  or  the  suppression  of  the  truth.    For 
it  is  obvious,  that  if  grand  jurors  are,  through  all  time 
and  to  all  purposes,  prohibited  from  disclosing  and  prov- 
ing the  testimony  of  witnesses  before  them,  there  is  a 
perfect  exemption  from  temporal  penalties  of  perjury 
before  a  grand-jury.    The  consequences  of  such  a  doc- 
trine would  be  alarming ;    for,  besides  the  danger  of 
tempting  the  witnesses  to  commit  so  great  a  crime  with* 
out  the  fear  of  punishment,  grand  jurors  would  have  no 
credible  evidence  on  which  to  act,  on  the  one  hand,  and 
the  citizen,  on  the  other,  would  be  deprived  of  one  of  his 
most  boasted  and  valuable  protections  against  arbitrary 
accusations  and  arrests.    It  would  be  extraordinary,  were 
witnesses  thus  enabled  to  perjure  themselves  without 
responsibility.    Yet  we  have  not  found  in  the  books  an 
instance  of  an  indictment  for  a  perjury  before  a  grand* 
jury,  and  the  text  writers  leave  it  doubtful  how  far  in 
principle,  as  they,  understand  it,  it  is  competent  to  prove 
wliat  evidence  was  given  before  the  gtand-jury.    In  this 
State  there  has  not  been  a  prosecution  for  such  a  perjur}', 
within  the  experience  of  either  of  the  Judges   sitting 
here.    We  are,  however,  well  informed  by  a  gentleman, 
formerly  eminent  at  the  Bar  and  afterwards  on  the  Bench, 
Judge  Cameron,  that  there  was,  before  1807,  in  the  Supe- 
rior Court  for  the  district  of  Morganton,  a  prosecution 
for  perjury  committed  before  a  grand  jury,  in  which  the 
oath  taken  by  the  defendant  was  proved  by  the  grand- 
jurors,  after  objection  taken,  and  there  was  a  conviction, 
followed  by  punishment.    But  evidence  has  been  fre- 
quently given,  without  exception  on  the  circuits,  as  wa 
ourselves  know,  in  order  to  discredit  a  witness,  that  his 


100  SUPREME  COURT. 


State  V.  Broughlon. 


testimony  before  the  grand-jury  differed  from  that  in 
Court.  The  Judges  have  not  considered  the  rule  as  de- 
signed for  the  protection  of  witnesses,  but  for  that  of  the 
grand-jurors,  and  in  furtherance  of  the  public  justice ; 
and  we  own,  that  our  minds  are  inclined  to  adopt  that 
conclusion  ;  especially  as  in  the  modern  case  of  Rex  v. 
WatsoTif  32  Howell's  St.  Tr.  107,  Lord  Ellenbokough  al- 
lowed a  witness  to  be  examined  as  to  a  part  of  his  evi- 
dence and  actions  before  the  grand-jury,  and  said  that, 
though  doubtful  himself,  he  did  so  upon  the  authority  of 
a  previous  decision  :  of  which  however,  he  did  not  give 
the  name.  It  seems  to  us,  that,  the  witness  has  no  privi- 
lege to  have  his  testimony  treated  as  a  confidential  com- 
munication, but  that  he  ought  to  be  considered  as  depos- 
ing, under  all  the  obligations  of  an  oath  in  a  judicial 
proceeding ;  and  therefore,  that  the  oath  of  the  grand- 
juror  is  no  legal  or  moral  impediment  to  his  solemn  ex- 
amination under  the  direction  of  a  Court,  as  to  the  evi- 
dence before  him,  whenever  it  becomes  material  to  the 
administration  of  justice.  But  we  need  not  go  that  length 
at  present ;  for  there  was  no  attempt  to  go  into  the  evi- 
dence of  this  prisoner  before  the  grand-jury  in  detail,  but 
merely  to  prove,  that  he  appeared  as  a  witness  and 
charged  the  crime  on  one  Gonzales.  That  was  in  sub- 
stance what  was  dore  by  Lord  Kej^yon  in  Sykes  v.  Dunhar^ 
as  the  case  is  stated  in  2  Selw.  N.  P.  815,  who  required 
a  grand  juror  to  state,  that  the  defendant  was  the  prose- 
cutor of  an  indictment  before  the  grand-jury. 

The  counsel  for  the  prisoner  took  the  further  ground 
here,  that  it  was  incompetent  to  prove  the  evidence  of 
the  prisoner,  because  it  was  in  the  nature  of  a  confession, 
which,  compelled  by  an  oath,  was  not  voluntary.  It  is  cer*- 
tainly  no  objection  to  the  evidence,  merely,  that  the  state- 
ment of  the  prisoner  was  given  by  him,  as  a  witness  under 
oath.  He  might  have  refused  to  answer  questions, 
when  he  could  not  do  so  without  criminating  himself;  and 
the  very  ground  of  that  rule  of  law  is,  that  his  answers 
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are  deemed  volantary  and  may  be  used  afterwards  to 
criminate  or  charge  him  in  another  .proceeding,  and 
SQch  is  clearly  the  law.  2  Stark.  28,  Wheater^s  case^  % 
Mood.  Cr.  Cas.  45.  But  it  is  true,  that  if  a  prisoner,  nn* 
der  examination  as  to  his  own  guilt,  be  sworn,  his  state- 
ment  is  not  evidence  ;  because  the  statute,  Rev.  Stat.  ch. 
35,  sec  1,  (which  is  taken  from  that  of  Phil,  and  M.)  in* 
tended  to  have  the  party  free  to  admit  or  deny  his  guilt* 
and  the  oath  deprives  him  of  that  freedom — 2  Hawk.  PI* 
6,  ch.  40,  sec.  37,  Bui.  N.  P.  242.  And  we  think  it  was 
also  properly  decided  in  Z«6U7tV  case^  C.  C.  and  P.  161, 
where  a  magistrate  was  engaged  in  the  investigation  of 
a  felony,  and  no  one  in  particular  was  then  charged  with 
it,  and  the  prisoner  and  other  persons  were  summoned 
and  sworn  as  witnesses,  and  the  prisoner  gave  evidence, 
npon  which  he  was  committed  for  trial,  that  his  examina- 
tion was  not  admissible  against  him.  For  plainly  it  was 
a  case  within  the  reason  of  the  statute ;  which  could  be 
completely  evaded,  if,  instead  of  a  direct  examination  of 
a  suspected  person,  there  could  be  a  general  inquisition 
and  every  individual  made  to  betray  himself.  For  that 
reason  the  Court  would,  in  this  case,  have  held,  that  the 
evidence  given  by  the  prisoner  could  not  have  been  used 
against  him,  if  it  purported  to  confess  his  guilt  and  the 
grand-jury  had  founded  a  presentment  on  it ;  for  the  pro- 
ceeding before  the  grand-jury  at  the  time  was  in  its  na- 
ture inquisitorial  and  the  witness  was  as  much  the  object 
of  it  as  any  other  person.  But  it  is  altogether  a  mistake 
to  call  this,  evidence  of  a  confession  by  the  prisoner.  It 
has  nothing  of  that  character.  It  was  not  an  admission 
of  his  own  guilt,  but,  on  the  contrary,  an  accusation  of 
another  person.  That  it  was  preferred  on  oath  in  no  way 
detracts  from  the  inference,  that  may  be  drawn  from  it 
unfavourably  to  the  prisoner,  as  being  a  false  accusation 
against  another,  and  thus  furnishing,  with  other  things, 
an  argument  of  his  own  guilt. 

There  was,  in  our  opinion,  no  error  in  receiving  the 
evidence. 
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There  is  no  exceptiou,  that  the  presiding  Judge  di- 
rected the  jury,  that  the  law,  under  the  circumstances 
stated,  raised  a  presumption  of  the  prisoner's  guilt  from 
the  possession  of  the  money,  or  of  the  goods  proved  to  have 
belonged  to  the  deceased  ;  nor  that  he  did  not  leave  the 
weight  of  those  facts  fairly  to  the  jury.  But  the  excep- 
tion is,  that  his  Honor  did  not  instruct  the  jury,  that  the 
circamstanees  were  entitled  to  no  weight,  and  therefore 
that  they  ought  to  disregard  them  altogether.  Now,  cer- 
tainly,  those  are  circumstances  tending  to  connect  the 
prisoner  with  the  deceased  at  or  about  the  time  of  his 
death  ;  and  the  Judge  could  not  take  it  on  himself  to  say, 
that,  notwithstanding  those  circumstances,  the  prisoner 
was  not  concerned  in  the  death,  as  it  was  the  province  of 
the  jury  to  determine,  how  far  they  proved  the  fact.  In- 
deed, if  it  had  been  proper  that  the  Court  should  have 
given  any  advice  to  the  jury  on  that  point,  we  must  say, 
that  the  circumstances,  so  far  from  not  being  entitled  to 
any  weight,  are  cogent  evidence  and  raise  a  very  high 
degree  of  probability,  that  the  prisoner  committed  the 
murder. 

The  Court  is  therefore  of  opinion^  that  there  ought  not 
to  be  a  venire  de  novo. 

Per  Curiam.        Ordered  to  be  certified  accordingly. 


MILTON  HUDGINS  m.  JOSIAU  PERRY. 

An  implied  warranty  oanool  extend  to  defects,  which  are  Tieibie  and  alike 
within  Uie  knowledge  ef  the  vendee  and  the  Tender,  or  when  the  sonrcee 
of  information  are  alike  open  and  acceieible  to  each  party. 

Appeal  from  the  Superior  Court  of  Law  of  Perquim- 
ans County,  at  the  Spring  Term,  1846,  his  Honor  Judge 
Bailet,  presiding. 
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This  was  a  special  action  on  the  case.  The  facts  are 
as  follows.  One  Stephen  Elliott,  being  indebted  to  James 
C.  Skinner  by  bond,  propose;d  to  pay  it,  bj*  a  bond  or  note 
which  he  held  on  the  defendant.  To  this  arfangement 
Skinner  assented,  so  far  as  to  agree  to  wait  for  bis  money, 
until  Elliott  could  recover  the  amount  due  him,  from 
Perry.  The  latter,  not  wishing  to  be  sued,  proposed  to 
Elliott  and  Skinner  to  furnish  Elliott  with  a  note,  upon 
which  suit  might  be  brought  to  the  use  of  Skinner.  To 
this  both  Skinner  and  Elliott  agreed,  but  the  note  of  no 
particular  person  was  mentioned.  Subsequently,  Perry 
brought  to  Elliott  a  note  given  by  James  G.  Gordon  and 
payable  to  Exum  Elliott  and  Co.  upon  which  Stephen 
Elliott  caused  a  writ  to  issue,  in  the  name  of  the  payees^ 
and  it  was  by  his  direction  endorsed  ^*  to  the  use  of  James 
C.  Skinner."  Gordon's  note  was  not  endorsed  by  the 
payees,  and  when  judgment  was  obtained  and  the  money 
collected,  it  was  paid  to  Skinner.  The  latter  was  not 
present,  when  S.  Elliott  received  the  Gordon  note  from 
Perry,  and,  when  informed  by  Elliott  of  what  had  been 
done^  refused  to  reeeive  it  in  payment  of  Elliott's  note  to 
kim,  but  agreed,  if  the  money  upon  it  was  collected,  he 
would  receive  it  and  credit  the  note  in  his  hands*  The 
parties,  Elliott  and  Skinner,  did  not  exchange  notes,  but 
the  note  due  by  Perry  was  retained  by  Elliott,  who,  after 
Skinner's  refusal  to  receive  absolutely  the  Gordon  note, 
transferred  Perry's  note  for  a  valuable  consideration,  to 
the  plaintiff  in  this  action.  The  defendant,  in  discharge 
of  his  note,  passed  to  the  plaintiff  the  receipt  which  had 
been  given  by  an  attorney,  in  whose  hands  the  Gordon 
note  was,  and  who  was  to  prosecute  the  claim  to  judgment. 
The  attorney's  receipt  is  in  the  following  words  ^  **  Re- 
ceived August  11th,  1843,  of  Josiah  Perry,  Esq.,  one  note, 
executed  by  Joseph  Gordon,  payable  to  Exum  Elliott  & 
Co.  for  tlOl,  upon  which  suit  is  brought  in  Perquimans 
County  Court,  which  I  am  to  prosecute  to  judgment." 
This  transaction  took  place  between  the  plaintiff  and  the 
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defendant,  while  the  8uit  was  pending  on  Gordon's  note, 
and»  at  the  same  time,  the  plaintiff  surrendered  up  to  the 
defendant  his  note.  The  action  is  brought  to  recover 
from  the  defendant  the  amount  of  *the  judgment  against 
Gordon  and  which  had  been  received  by  James  C. 
Skinner.  Upon  an  intimation  from  the  presiding  Judge, 
that  the  action  could  not  be  sustained,  the  plaintiff  sub- 
mitted to  a  non-suit  and  appealed  to  this  Court. 

Jordan  and  Heath,  for  the  plaintiff. 
A.  Moore  J  for  the  defendant. 

Nash,  J.  delivered  the  opinion  of  the  Court.  We  con* 
cur  with  his  Honor,  that  the  action  cannot  be  sustained. 
If  the  defendant  had  received  the  Gordon  money,  it  would 
have  been  received  by  him  to  the  use  of  the  plaintiff,  and 
the  equitable  interest,  conveyed  by  him  to  the  plaintiff, 
would  have  been  a  sufficient  consideration  to  support  the 
implied  promise  to  pay. .  But  here  the  money  has  been 
received  by  Skinner  to  his  own  use,  though  wrongfully. 
The  plaintiff's  declaration  contains  two  counts,  the 
first  upon  a  warranty  of  title  and  right  to  transfer,  the 
second  upon  a  mere  contract  that  the  claim,  thereby 
transferred,  was  good  and  collectable,  and  should  be  col- 
lected for  the  use  of  said  Hudgins.  The  breach  assigned 
in  the  first  count  is»  that  the  said  Perry  had  not  then  good 
right  *'  to  pass  to  said  Hudgins  said  receipt  and  note  and 
to  authorise  him  to  receive  the  amount  when  collected, 
for  that  previous  to  said  contract  said  Perry,  the  defen- 
dant, had  duly  passed  said  note  to  one  James  C.  Skinner, 
and  authorised  him  to  receive  the  money  when  collectedr 
to  bis  own  use."  The  breach  assigned  in  the  second 
count  is  the  same.  The  answer  to  the  breach  in  each 
count  is  the  same,  as  each  count  and  each  breach  is  sub- 
stantially the  same.  An  implied  warranty  cannot  ex- 
tend to  defects  which  are  visible,  and  alike  within  the 
knowledge  of  the  vendee  and  the  vendor,  or  when  the 


DECEMBER  TERM,  1846.  105 


Hudgius  V.  Perry. 


sources  of  information  are  alike  open  and  accessible  to 
each  party.  Here,  from  tlie  receipt  of  the  attorney,  it 
vras  obvious  that  Perry  the  holder  had  no  legal  title  to 
the  Gordon  note.  The  note  Was  payable  to  Exum  Elliott 
and  company,  not  assigned  by  them,  and  the  suit  was  in 
the  name  of  the  firm.  Perry,  therefore,  upon  the  face  of 
the  instrument,  had  no  legal  right  to  it,  nor  could  he  so 
transfer  it  as  to  clothe  his  assignee  with  any  legal  interest* 
The  implied  warranty,  therefore,  did  not  arise,  for  there 
is  no  pretence  of  any  fraud  on  the  part  of  the  defendant 
Perry.  It  is  evident  all  the  parties  mistook  the  nature  of 
their  rights.  The  legal  title  to  the  Gordon  note  never 
passed  out  of  Exum  Elliot  &  Co.  and  they  were  the 
only  persons,  who  had  .in  law  a  right  to  receive  the 
money  upon  it.  When  Mr.  Skinner  received  it,  he  re- 
ceived it  to  their  use  at  law  and  at  law  is  answerable  to 
them.  It  is  very. plain  how  the  difficulty  hoM  arisen. 
The  contracts  or.  agreements  between  Perry  and  Stephen 
Elliott  and  between  the  latter  and  Skinner  were  inchoate 
and  never  executed.  S.  Elliott  accepted  the  Gordon  note 
only  upon  condition,  that  it  should  serve  to  discharge  his 
debt  to  Skinner,  and  Perry  transferred  only  with  the  view 
to  pay  his  debt  to  Elliott.  When  the  latter  apprised 
Skinner  that  the  Gordon  note  was  received  and  put  in 
suit  for  his  benefit,  he  refused  to  receive  it  in  payment  of 
his  claim  against  Elliott,  who  thereupon  returned  it» 
doubtless,  to  Perry  ;  for  the  attorney's  receipt  is  given  to 
Perrj',  the  note  being  received  from  him.  Considering 
the  contract  between  him  and  Skinner  at  an  end,  Elliott, 
who  still  regained  his  note  on  Perry,  for  a  valuable  coa- 
slderation^  sold  or  assigned  it  to  the  plain tifi*,  and  Perry, 
upon  the  payment  of  it  being  demanded  by  Hudgins, 
might  well  consider  his  inchoate  contract  with  Elliott  at 
an  end,  as  it  certainly  was.  No.  legal  title  to  the  Gordon 
bond  had.  ever  passed  to  Elliott,  and  the  purpose,  for 
which  it  had  been  delivered  to  him  having  failed  and  it 
having  been  returned  to  him  by  Elliott,  and  his  note  as* 
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signed  to  Hadglns,  he,  the  defendant,  was  entirely  at 
liberty,  to  make  what  use  of  it  he  could  in  meeting  the 
demand  upon  his  note  against  himself-  For  that  purpose 
it  had  deubtless  been  transferred  to  him  by  the  original 
owners.  He  therefore  had  full  right  to  transfer  his 
equitable  interest  to  the  plaintiflT.  But  that  did  not  in 
law  authorise  the  plaintiff  to  receive  the  money  when 
collected,  nor  had  Perry  such  right.  When  Skinner  re« 
eeived  it,  he  received  it  to  the  use  of  Exum  Elliott  &  Co., 
who  were  the  legal  owers.  As  however  Exum  Elliott 
6c  Co.  lay  no  claim  to  the  money,  there  cannot  be  a  doubt,, 
but  that  before  another  tribunal  the  rights  of  the  plaintiff 
to  the  money  would  be  recognized  and  enforced. 

RuFFiK,  C.  J.  The  declaration  contains  thitee  counts. 
The  first  is  for  money  had  and  received  ;  and  the  other 
two  are  upon  special  promises.  The  second  is,  ia 
substance,  that  the  defendant  was  indebted  to  the  plain- 
tiff by  bond,  and,  in  consideration  of  the  aceeptance  of 
the  same  by  the  plaintiff  in  payment  of  the  bond  and 
cancelling  the  bond^  the  defendant  passed  and  assigned 
to  the  plaintiff  a  promissory  note  nutdc  by  Joseph  Gordon 
and  payable  to  Exum.  Elliott  &  Co.  for  frlOl,  which  said, 
note  was  then  in.  the  hands  of  A».  M..  Esquire,  an  attor- 
ney  at  law,  who  had  before  undertaken  to  bring  suit  on 
the  note  and  obtain  judgment  thereon ;.  and  that  the  de- 
fendantfsUpon  the  consideration  aforesaid,  undertook  and 
promised,  that,  notwithstanding  any  act  or  thing  done  or 
suffered  by  the  defendant,  he  had  good  right  ta  pass  and 
assign  to  the  plaintiff  the  said  note,  and  that  the  plaintiff 
might  and  should  receive  to  his  own  use  the  sum  for 
which  the  said  note  was  given.  It  then  lays  a  breach, 
that  the  defendant  had  not  the  right  to  transfer  the  debt 
to^the  plaintiff,  and  could  not  authorize  him  to  receive 
th(»  money  due  thereon ;  for  that,  before  that  time,  the 
defittidant  had  duly  passed  the  note  to  James  C*.  Skinner, 
and  authorized  him  los  receive  to  his  own  use  the  same- 
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money*  and  that  Skinner  by  means  thereof  became  eadi* 
titled  to  the  money  when  recovered,  and  did  afterwards 
receive  it  and  f  revent  the  plaintiff  from  r<eceiving  any 
part  thereof* 

The  next  count  laj'^s,  that,  in  payment  of  the  bond  to 
the  plaintiff,  the  defendant  gave  him  an  order  on  A.  M. 
Esquire,  an  attorney  at  law,  to  pay  to  the  plaintiff  the 
48nm  doe  on  Gordon's  note,  when  the  same  should  be  col« 
lected  by  him,  and  then  undertook  that  the  note  was 
^ood»  and  that  the  money  mentioned  therein  should  be 
collected  and  paid  by  the  said  A.  M.  to  the  plaintiff  for 
his  own  use  in  a  reasonable  time.  It  then  lays  a  breach* 
as  before,  that  the  defendant  had  before  passed  the  debt 
to  Skinner  and  authorized  him  to  receive  and  hold  the 
money. 

There  is  no  evidence  tending  to  support  the  count  for 
money  had  and  received ;  nor  the  second  special  count. 
There  was  no  order  given  on  the  attorney,  who  was  not 
to  collect  the  money,  but  only  get  a  judgment.  The  case 
therefore  turns  on  the  second  count,  which  is  founded  on 
a  transfer  of  Gordon's  debt  in  payment  of  the  debt  of  the 
defendant  to  the  plaintiff. 

It  will  be  perceived,  that  the  defendant's  liability  is  not 
placed  upon  the  ground,  that  the  note  belonged  to  Exum 
Elliott  &  Co.  the  payees,  and  not  to  the  defendant ;  nor 
upon  the  ground,  that  Gordon  did  not  owe  the  money*  or 
was  insolvent,  nor  upon  any  other  ground  depending 
upon  a  general  guaranty.  But  this  count  puts  the  case 
upon  the  single  point,  that  the  defendant  undertook,  that 
he  had  done  no  act,  whereby  the  plaintiff  should  be  pre- 
vented from  receiving  the  money  due  from  Gordon  on  the 
note,  and  that,  notwithstanding  any  act  by  the  defendant* 
the  plaintiff  might  and  should  receive  the  money  to  his 
own  use.  The  decision  of  the  point  is  not  necessary  in 
this  case  ;  but  it  may  be  admitted,  that  the  legal  effect 
of  the  immediate  transaction  between  these  parties 
amounted  to  such  an  undertaking  as  is  laid  in  the  count ; 
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upon  the  ground,  that  passing  a  debt  to  another  for  a 
valuable  consideration  imports  an  engagement,  at  least, 
that  the  assignor  has  done  nothing  and  will  do  nothing 
rendering  the  transfer  ineffectual.  For  example,  that  it 
is  to  be  implied,  that  a  person  stipulates  that  he  has  not 
collected  the  money,  and  that  he  will  not  take  it.  Of 
course  the  engagement  must  include  also  the  acts  of  other 
persons  under  his  authority  or  a  title  derived  from  him. 
But,  if  it  be  yielded,  that  such  an  undertaking  may  be 
inferred  in  this  case,  still  it  remains  for  the  plaintiff  to 
shew  a  breach  on  the  part  of  the  defendant.  Here  a  breach 
is  stated,  that  the  defendant  had  previously  transferred 
Gordon's  note  to  Skinner  and  authorised  him  to  receive 
the  money  due  on  it  to  his  own  use,  and  that  he  has  done 
so.  Now,  that  is  not  true.  The  declaration  imports  that 
there  was  an  absolute  assignment  to  Skinner.  That  was 
never  true.  There  was,  at  most,  a  conditional  agree- 
ment, at  one  time,  that  Skinner  should  have  the  money, 
that  should  be  recovered  from  Gordon.  But,  in  the  events 
that  occurred,  Skinner  had  no  right  to  it.  There  was  no 
agreement  between  Skinner  and  the  defendant,  by  them- 
selves. All  three,  Skinner,  S.  Elliott,  and  the  defendant, 
were  parties  to  the  agreement  that  was  made  ;  and  an 
essential  part  of  it  was,  that  the  money  that  should  be 
recovered  on  any  bond,  furnished  by  the  defendant,  should 
be  applied,  in  the  first  place,  to  the  credit  of  the  defen- 
dant's debt  to  S.  Elliott.  In  truth  that  was  the  only  part 
of  the  agreement  between  the  three,  which  was  beneficial 
to  this  defendant.  There  was  no  assignment  to  Skinner 
in  the  nature  of  an  endorsement  of  a  negotiable  instru- 
ment, so  as  to  vest  the  legal  right  in  him ;  but  only  a 
verbal  agreement,  cohferring  an  authority  on  Skinner  to 
receive  the  money  for  certain  purposes — one,  and  the 
first  of  which  was,  that,  if  S  Elliott  would  forbear  to  sue 
Perry  on  his  bond  until  judgment  could  be  obtained  on 
Gordon's  note  and  the  money  collected,  the  money  should 
be  applied  in  payment  of  Perry's  debt  to  S.  Elliott,  and 
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then  in  payment  of  Elliott's  debt  to  Skinner.  That  Was 
clearly  the  understanding  between  those  persons ;  and  it 
coald  have  been  no  other.  It  was,  plainly,  conditional, 
as  just  mentioned ;  for  the* present  defendant  had  no  mo* 
tive  for  agreeing  to  transfer  the  claim  but  to  pay  his  own 
debt*  From  the  nature  of  the  agreement,  then.  Skinner's 
right  to  this  money  was  dependent  upon  the  act  of  S. 
Elliott,  namely,  in  giving  or  denying  a  credit  therefor  on 
Perry's  debt  to  him ;  and,  therefore,  when  S.  Elliott 
parted  from  the  defendant's  bond,  the  whole  arrangement 
fell  through.  It  cannot  be  supposed,  that  the  defendant 
meant  to  transfer  Gordon's  note  in  payment  of  S.  Elliott's 
debt  to  Skinner,  and  not  in  payment  of  his  own  debt  to 
Elliott.  When  Elliott  disabled  himself  from  giving  the 
defendant  the  credit  for  which  he  had  stipulated  with  the 
other  two.  Skinner  had  no  longer  any  right  to  touch  the 
money ;  and  his  receiving  it  subsequently  was  wrongful 
as  against  the  defendant  and  not  by  his  authority.  For 
this  resuson  the  judgment  ought  to  be  affirmed. 

PcR  CuRiABi.  Judgment  aflirmed. 


BURTON  W.  HATHAWAY  m.  JOHN  FREEMAN. 

A  Sheriff »  boand  to  mark  on  proeoM  dolivorod  to  him  tbo  true  day  en 
which  it  came  to  his  handi— otherwise  he  will  forfeit  the  penalty  of  $l(iO 
imposed  by  an  Act  of  Assembly,  Rev.  Stat.  ch.  31,  mc.  43. 

Appeal  from  the  Superior  Court  of  Law  of  Chowan 
County,  at  the  Fall  Term,  1846,  his  Honor  Judge 
Pearson,  presiding. 

This  is  an  action  of  debt  for  the  penalty  of  $100  under 
the  act  of  1777,  Rev.  St.  eft.  31,  sec.  43,  against  a  Sheriff 
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for  not  markingt  on  a  writ  of  capias  ad  regpmulendumy  the 
day  on  which  he  received  it.  It  was  proved  on  the  trial 
that  the  writ  was  delivered  to  the  defendant  in  his  Coon* 
ty  on  the  2drd  day  of  March,  1843;  and  that  he  failed  to 
mark  it  on  the  writ,  bat  stated  thereon,  that  it  came  to 
hand  the  Srd  of  April,  1843. 

Upon  these  facts,  the  counsel  for  the  defendant  insisted 
that,  as  the  defendant  had  marked  on  the  writ  a  day.  as 
that  on  which  it  was  delivered  to  him,  he  had  not  in- 
cnrred  the  penalt}%  although  that  was  not  the  true  day. 

But  the  Court  refused  so  to  instruct  the  jury,  and  in- 
structed them,  that  the  plaintiff  was  entitled  to  recover ; 
and  from  a  verdict  and  judgment  for  the  plaintiff  the  de- 
fendant appealed. 

HealK  for  the  plaintiff. 

A.  MoorCf  for  the  defendant. 

RuFFiN,  C.  J.  The  case  is  within  both  the  words  and 
policy  of  the  Act  of  1777,  and  the  judgment  is  clearly 
right.  The  only  authority  cited  for  the  defendant  is  a 
case  from  New  York,  Spafford  v.  JEfooi,  6  Cowen  478 ; 
and  that  has  no  application  to  this  question.  The  Court 
held  in  that  case,  that,  upon  the  whole  scope  of  the  statute 
on  which  the  action  was  foun<)ed,  it  was  directed  against 
persons  chosen  to  eertain  onerous  offices,  who  refused  to 
serve  in  them,  and  not  against  particular  defaults  of  one 
in  office  ;  and  that  was  the  ground  of  the  decision.  It 
would  be  in  point,  if  this  action  had  been  brought  on 
another  statute  of  the  same  year,  1777,  ch.  1 18,  sec.  S,  for 
refusing  to  accept  and  execute  the  office  of  Sheriff;  for 
he^ho  undertakes  the  office,  does  not,  in  the  sense  of 
the  latter  act,  refuse  to  execute  it  by  neglecting  to  per* 
form  a  particular  official  duty.  But  the  Act,  on  which 
the  present  proceeding  is  founded,  is  directed  to  a  specific 
default  of  a  person  in  office.  The  policy  is  obvious.  It 
is  to  compel  the  Sheriff  to  furnish,  under  his  own  hand, 
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upon  the  process,  proof,  that  he  received  it  in  due  time 
to  enable  him,  and  make  it  his  duty,  to  execute  it ;  and 
thereby  induce  that  diligence  "which  will  prevent  him 
from  incurring  an  amerciament  or  action  for  a  false  re* 
turn*  But  it  is  needless  to  look  thus  far ;  for,  as  has  been 
already  remarked,  the  case  is  within  the  letter  of  the  Act. 
It  makes  it  the  duty  of  a  Sheriff  to  ''mark  on  each  process 
the  day  on  which  he  shall  have  received  it  ;.*'  and  it  enacts^ 
that  **  for  neglecting  so  to  do  he  shall  forfeit  9100,  to  be 
recovered  by  any  person  who  shall  sue  for  the  same.*^ 
Here,  the  defendant  states  on  the  writ,  that  it  came  to 
hand  on  the  3rd  of  April ;  and  that  was  not  the  day  of  its- 
delivery^  hut  another  ;  and  marking  the  latter  day  was 
not  more  a  compliance  with  the  act  than  marking  no  day 
at  all. 

Pee  CuBiAjir.  Judgment  affirmed.. 


WILLIAM  COSTIN  m.  WH^LlABi  BAXTEB; 

Wh«rt  Um  plaintiff  daelant  in  three  connte  and  entait  a  ntilU  p^Mfni  cm 
two  of  thom»  but  obtaina  jadgmont  upon  the  thifd,  the  defendant  is  nofe 
entitled  to  reeover  any  eoets,  though  he  had  summoned  witneesee,  who 
moM  aAnitted  to  bo  felovant,  to  defend  himself  againet  the  eonnti,  on 
wUeb  the  ndU  prosof  nt  wae  ontered. 

Tho  reooToiy  of  oosis  depende  UfMui  statutory  regnlatione»  and  by  onr  Matnto 
on  the  aoll3eot^the  party  i  w]u>  obtains  a  judgment,,  is  entitlod  to  his  costs* 

Appeal  from  the  Superior  Court  of  Law  of  Rutherford 
County,  at  the  Spring  Term,  1846,  his  Honor  Judge 
Pbarsoh,  presiding. 

Xhe  plaintiff 'lit  declaration  contained  three  counts ;  the 
first  two  in  assumpsit  and  the  last  la  trover.    No  evi^ 
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(lence  was  oiTered  by  them  on  the  first  and  second,  and 
on  motion,  he  was  permitted  to  enter  a  nolle  prosequi 
upon  them,  and  confined  his  testimony  to  the  third.  His 
right  to  enter  the  vol.  pros,  was  denied  by  the  defendant, 
and  the  motion  opposed.  The  jury  returned  a  verdict 
for  the  plaintiff,  and  the  Court  rendered  judgment  in  his 
favour  for  the  damages  and  casts  of  suit.  The  defendant 
tendered  the  witnesses  he  had  summoned,  in  his  defence 
upon  the  first  and  second  counts,  and  moved  his  Honor 
for  a  judgment  against  the  plaintiff  for  the  amount  of 
their  costs.  It  was  admitted,  that  upon  those  counts, 
their  testimony  was  relevant,  and  not  upon  the  third. 
The  defendant's  motion  was  over-ruled  by  the  Court. 

Miller  and  Bynum^  for  the  plaintiff. 
Baxter  and  Woodfin,  for  the  defendant. 

Nash,  J.  We  concur  in  the  opinion  of  his  Honor. 
We  are  not  apprised  of  any  power  in  the  Judge  to  pro- 
nounce the  juilgment  prayed  for.  All  costs  are  given,  in 
a  Court  of  law,  in  virtue  of  some  statute.  The  common 
law  made  no  provision  on  the  subject,  and  in  our  State 
they  are  regulated  by  the  statute  of  1777,  Rev.  Stai.  c. 
31, s.  79,  \vhich  declares,  that,  "In  all  actions  whatsoever, 
the  party,  in  whose  favour,  judgment  shall  be  given,  or 
in  case  of  a  non-suit,  dismission,  or  discontinuance,  the 
defendant,  shall  be  entitled  to  full  costs,  &c.*^  The  judg- 
ment, which  was  rendered  in  favour  of  the  plaintiff,  was 
right  and  proper.  This  the  defendant  does  not  contra« 
diet,  but  says  that  he  is  entitled  to  his  costs  in  defending 
himself  upon  the  counts,  abandoned  by  the  plaintiff. 
This,  abstractly,  is  certainly  right  and  proper.  The 
plaintiff  in  his  declaration,  has  claimed  from  the  defen- 
dant that  which  he  subsequently  admits  he  was  not  etH 
titled  to.  The  defendant  was  bound,  at  least,  was  justified 
in  preparing  for  his  defence  by  summoning  his  witDesses^ 
and  the  plaintiff,  for  his  false  clamor  in  that  matter,  oughl 
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to  pay  the  costs  to  which  the  defendant  has  been  unne- 
cessarily put.  This,  it  appears  to  me,  is  what  right  and 
justice  would  demand.  But  is  there  any  law,  which 
would  justify  the  Court  in  rendering  a  judgment  in  such 
a  case  ?  The  common  law.  as  before  observed,  gives 
neither  party  any  costs ;  is  there  any  statute  which  gives 
to  a  defendant  his  expenses,  under  such  circumstances  ? 
I  know  of  none.  In  the  English  Courts,  the  practice  is 
urged  by  the  defendant's  counsel,  but  there  it  is  by  virtue, 
not  of  any  statute,  but  of  rules  of  Court  adopted  by  the 
Judges.  In  Hillary  term,  in  the  2nd  of  Wh^ijam  the 
fourth,  a  number  of  rules  were  adopted,  among  them  the 
7lh  makes  a  provision  for  a  case  of  this  kind.  It  is  as 
follows  :  *•  where  there  is  more  than  one  count,  plea, &c., 
upon  the  record  and  the  party  pleading  fails  to  establish 
a  distinct  subject  matter  of  complaint  or  defence  in  re- 
spect of  each  count,  plea,  &c.,  a  verdict  and  judgment 
shall  pass  against  him,  upon  each  count,  plea,  &c.,  which 
he  shall  have  so  failed  to  establish,  and  he  shall  be  liable! 
to  the  other  party  for  all  the  costs  occasioned  by  such 
count,  plea,  &c.,  including  those  of  the  evidence,  as  well 
as  those  of  the  pleading."  Previous  to  the  adoption  of 
these  rules,  when  the  plaintifif  succeeded  upon  a  part  of 
his  demand  only,  the  defendant  was  not  entitled  to  costs 
upon  the  issues  found  for  him.  Brown  on  actions^  167 
580.  581,  582.  By  those  rules,  however,  the  Court  is  re. 
quired  in  such  cases,  to  give  him  a  judgment.  The  Act 
of  1777,  with  the  exception  of  the  restraining  statutes,  is 
the  only  one  governing  the  Courts  in  the  question  of  costs^ 
And  in  that  Act,  the  right  of  the  defendant  to  them  in  the 
event  of  a  non-suit,  dismissiclA  or  discontinuance,  is  re- 
strained to  the  case,  where,  by  either  of  those  means,  the 
suit  is  terminated  It  is  our  opinion  the  Act  of  '77  does 
not  authorise  the  Court  to  grant  the  judgment  asked  for 
by  the  defendant.  Judgment  having  been  rendered  for 
the  plaintiff  he  is  entitled  to  his  full  costs.  Not  to  his 
costs  upon  the  expunged  counts,  for  they  form  no  part  of 
15 
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the  declaration  ;  and  we  have  seen  that  previous  to  the 
adoption  of  the  rules  at  Hillary  Term^  if  those  counts  had 
still  constituted  a  part  of  the  declaration,  that  the  defen- 
dant would  not  have  been  entitled  to  costs  upon  them, 
though  the  verdict  upon  them  had  been  for  him.  For 
this  reason  it^  is  not  deemed  necessary  to  express  any 
opinion,  as  to  the  power  of  the  Court  below  to  admit  or 
refuse  to  the  plaintiff  to  enter  a  nolle  pi^osequi  to  any  of 
the  counts  of  his  declaration.  The  defendant  has  not,  as 
to  the  question  now  before  us,  been  placed  in  any  worse 
situation  than  he  would  have  been,  had  those  counts  re- 
mained in  the  declaration.  As  no  injury  therefore  has 
resulted  to  the  defendant  by  the  allowing  the  nolLpros, 
to  be  entered,  this  count  would  not  disturb  the  judgment, 
although  the  Judge  below  may  have  erred  in  permitting 
it.  Numerous  decisions  have  been  made  here  upon  that 
principle.  Norwood  v.  Morrow^  4  Dev.  &  Bat.  447.  -Key 
nolds  v.  MagnesSf  2  Ire.  26.    Ratliffy.  Huntley ,  4  Ire.  645. 

RuFFiN.  C.  J.  A  verdict  and  judgment  were  given  for 
the  plaintiff  on  one  count  in  his  declaration;  and  the 
defendant  moved  for  judgment  against  the  plaintiff,  for 
costs  incurred  by  the  defendant  in  the  attendance  of  wit- 
nesses to  prove  his  defence  to  other  counts,  in  which  the 
plaintiff  had  entered  a  nolle  prosequi.  The  Court  refused 
thft  motion,  and  the  defendant  appealed. 

The  question  depends  entirely  upon  the  statute.  The 
Kevised  Statute,  c.  31,  s.  79,  taken  from  the  Act  of  1777, 
c.  115,  s.  90,  is,  that  "  in  all  afctions  whatsoever,  the  party, 
in  whose  favour  judgment  shall  be  given,  or,  in  case  of  a 
non-suit,  dismission  or  discontinuance,  the  defendant  shall 
be  entitled  to  full  costs,  unless  when  it  may  be  otherwise 
directed  by  statute.**  The  words  are  as  plain  and  posi- 
tive as  they  can  be,  and  are  decisive  against  the  defen- 
dant. There  was  no  non-suit,  dismission  or  discontinu- 
ance of  the  plaintiff's  action  ;  but  therei  was  judgment 
given  in  flavour  of  the  plaintiff.     Therefore,  under  the 
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Act,  he  is  entitled  to  his  full  costs  ;  and  the  case  has  not 
happened,  in  which  the  defendant  can  have  a  judgment 
for  costs.  The  Act  provides  for  no  division  of  costs 
between  the  parties  in  any  case.  The  party,  who  gets  a 
judgment  for  costs  at  all,  whether  it  be  the  plaintiff  on 
confession,  verdict,  or  demurrer,  or  the  defendant  on  ver- 
dict, demurrer,  retraxit,  or  non-suit,  is  **  entitled  to  full 
costs'*  by  the  express  terms  of  the  statute.  A  question, 
indeed,  often  arises,  what  costs  the  prevailing  party  shall 
have — what  are  his  full  costs ;  and  the  Court  frequently 
refuses  to  allow  sums  claimed,  for  example,  by  a  success- 
ful plaintiff,  to  be  taxed  against  the  defendant.  As  if  he 
had  summoned  more  witnesses  to  a  single  fact,  than  al- 
lowed by  the  subsequent  Act  of  17S3,  or  summoned  wit- 
nesses to  irrelevant  matter,  or  did  not  swear  or  tender 
them.  In  such  cases,  the  Courts  have  often  left  them  to 
pay  such  witnesses,  and  refused  to  include  them  in  the 
costs,  for  which  judgment  was  rendered  against  the  losing 
party.  But  in  no  instance  found  in  the  books,  or  recol- 
lected in  the  profession,  has  the  losing  party  recovered 
his  costs  or  any  part  of  them.  There  has  been  no  such 
judgment ;  and,  as  far  as  is  known,  this  is  the  first  in- 
stance, in  which  it  has  been  asked  for.  The  nolle  prose^ 
qui  upon  the  two  counts,  can  make  no  difference  upon 
this  point,  whether  the  Cpurt  ought  or  ought  not  to  have 
allowed  it ;  for  as  to  the  question  of  the  defendant's  costs, 
he  has  suffered  no  prejudice  by  the  nolle  prosequi,  since, 
if  it  had  not  been  entered,  he  could  not  have  had  judg- 
ment for  them  against  the  plaintiff,  who  obtained  a  verdict 
in  the  action. 

Such  being  the  plain  provision  of  the  law,  a  Court 
ought  not,  upon  any  notion  of  its  injustice,  to  thwart  the 
legislative  will.  The  Court  does  not  undertake  to  form 
any  opinion  of  its  justice  or  injustice,  as  our  duty  is 
merely  to  execute  the  Act  in  its  obvious  sense. 

I  agree,  therefore,,  that  the  judgment  shall  be  afBrmed. 

Per  Curiam.  Jiylgment  affirmed. 
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THE  STATE,  ON  THE  RELATION  OF  ELIZA  J.  ROSS,  m.  HAR. 

RISON   WHITE  &  AL. 

When  a  sail  ia  broug^ht  upon  aa  admiiiistratiou  bond,  the  defendants  have 
a  right,  under  the  plea  of  the  general  issue,  to  shew  that  the  euppoeed  in- 
testate was  alive  at  the  date  of  the  letters  of  adtnioistratioa  and  of  the 
bond,  the  County  Court  in  such  case  having  no  jurisdiction. 

In  like  manner  the  relator  of  the  plaintiff  can  shew  that  the  person  alleged 
to  have  been  dead,  intestatfl,  was  not  the  person,  whom  the  defendants 
offered  to  prove  was  then  alive,  but  some  other  persou  of  the  same  name, 
who  was  then  actually  dead.  > 

Appeal  from  the  Superior  Court  of  Law  of  Bertie 
County,  at  the  Spring  Term,  184G,  his  Honor  Judge  Bailev, 
presiding. 

This  was  an  action  of  debt  brought  upon  an  adminis- 
tration bond,  in  the  usual  (orm,  on  the  relation  of  Eliza 
J.  Ross.  The  brea,ch  assigned  was  in  not  paying  to  the 
relator  her  distributive  share  of  the  estate  of  William 
Ross  the  elder,  to  which  the  defendants  pleaded  general 
issue,  payment  and  set-off,  conditions  performed  and  not 
broken.  The  records  of  the  County  Court  of  Bertie  shew 
at  July  term,  1S35,  the  following  entry,  to-wit :  Ordered, 
that  letters  of  administration  on  the  estate  of  William 
Jloss,  be  granted  to  li.-irrison  White,  upon  his  entering 
jnto  bond  with  Meedy  White  and  Whitmell  Hughes  secu- 
rities, in  the  sum  of  one  thousand  dollars.  At  the  same 
time,  Harrison  White,  with  the  other  defendants  as  his 
surety  entered  into  said  bond,  which  was  received  by  the 
Court.  The  defendant  then  introduced  one  William  Ross 
as  a  witness,  whose  testimony  was  received  by  the  Court, 
reserving  the  question  of  its  admissibility.  This  witness 
stated,  that  William  Ross  the  elder,  on  whose  estate  the 
administration  had  been  granted,  was  the  father  of  the 
witness,  and  of  the  relator  of  the  plaintiff,  that  he,  the 
witness,  saw  the  said  William  the  elder  in  1839  alive, 
that  he  had  understood  that  his  father  died  in  1840. 
The  defendants  insisted,  that  upon  this  evidence,  the  grant 
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of  administration  and  the  bond  taken  thereupon  were 
void ;  that  if  this  was  not  so,  there  was  no  sufficient  de- 
livery of  the  bond  and  no  breach  of  the  conditions,  so  as 
to  entitle  the  relator  of  the  plaintiff  to  recover.  It  was 
a^eed  that  a  verdict  should  be  entered  for  the  plaintifft 
with  an  understanding,  that  if  his  Honor  should  be  of 
opinion  with  the  plaintiff  upon  the  question  reserved,  th a 
verdict  should  stand ;  if  not,  that  it  should  be  set  aside 
and  a  non-suit  entered.  It  was  further  agreed,  that 
•70  72,  with  interest  from  15th  November,  1845,  was  the 
amount  of  damages  if  the  plaintiff  should  be  entitled  to 
recover.  His  Honor,  upon  the  question  reserved,  was  of 
opinion  with  the  plaintiff,  and  judgment  was  entered  up 
accordingly,  from  which  judgment  an  appeal  was  prayed 
and  granted  to  the  Supreme  Court, 

No  counsel  for  the  plaintiff. 
No  counsel  for  the  defendants. 

DAXifiL,  J.  The  defendants  proved,  that  William  Ross, 
the  supposed  intestate,  was  alive  at  February  Sessions 
1835,  ofBertie  County  Court,  and  long  thereafter.  This  evi- 
dence was  offered  to  show,  that  the  County  Court  had  then 
no  power  or  jurisdiction  to  grant  letters  of  administration 
on  the  estate  of  Ross,  or  to  take  the  bond  for  the  State, 
which  is  now  sued  on.  The  Court  was  of  opinion  that 
this  evidence  was  improperly  admitted,  and  disregarded 
it  The  reasons  that  induced  his  Honor  to  come  to  this 
opinion,  are  not  stated  in  the  case.  It  seems  to  us,  how- 
ever, that  the  evidence  was  very  proper  and  l^aL  The 
Court  of  Pleas  and  Quarter  Sessions  of  the  County, 
where  the  intestate  had  his  usual  residence  at  the  time 
of  his  dealht  had  power  and  jurisdiction  to  grant  letters 
of  administration,  and  take  bond,  &c.  Rev.  Stat  212.  If 
the  County  Court  ofBertie  took  the  defendant's  bond  for 
the  faithful  administration  of  the  personal  estate  of  Wil- 
liam Ross,  when  he  was  alive,  it  was  done  without  au- 
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thortty.  They  were  not  the  agents  for  the  State  to  take 
8Qch  a  bondt  and  the  defendants  might  well  show  the 
same  in  evidence  under  the  general  issue.  If  the  defen- 
dants be  precluded  from  showing  that  one  William  Ross 
had  died  intestate,  it  would  yet  remain  for  the  relator,  to 
show  that  her  father  was  the  William  Ross ;  since  to  that 
person  in  particular  is  she  one  of  the  next  of  kin.  The 
bond  given  only  recites  that  a  certain  William  Ross  was 
dead,  and  does  not  specify  that  he  was  the  relator's  father; 
and  therefore  the  defendants  could  surely  show,  that  he 
was  not,  and  that  her  father  was  in  fact  living. 

We  think,  that  the  judgment  must  be  reversed,  and  a 
judgment  of  non-suit  entered. 

Per  Curiam,  Judgment  reversed.  . 


.  JOHN  D.  PIPKIN,  QUI.  TAM.  «t.  HENRY  30NP. 

Wbitn  a  penon  loaned  $800  at  a  premiam  of  $80  beyond  the  lawful  intereitt 
.  and  allerwanif  took  the  defendant*!  bond  for  $932  80  bein^  the  principal 
and  ialeraet  on  the  $800  loaned  and  the  premium  of  $80— and  he  also  gaTo 
a  Mparata  note  for  $93-^and  the  declaration  in  a  gut.  (am.  action  alleged 
that  thie  $93  «rae  for  the  niurious  intereet  on  a  loan  of  $933  80  cents. 
Htldi  that  the  evidence  did  not  correspond  with  the  declaration,  as  the 
ueuriooe  interest  reeeryed  was  for  the  loan  of  $800. 

Appeal  from  the  Superior  Court  of  Law  of  Chowan 
County,  at  the  Fall  Term,  184G,  his  Honor  Judge  Fear* 
BON,  presiding. 

The  action  is  debt  upon  the  act  against  usury.  It  is 
founded  on  a  loan  made  by  the  defendant  to  one  Mc- 
Tf ider.    There  are  several  counts  in  the  declaration,  and 
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they  vary  in  stating  the  days  of  the  contract,  the  periods 
-of  forbearance,  and  the  days  of  payment  of  the  usarious 
interest  But  they  all  agree  in  one  respect ;  which  is,  in 
laying  that  McNider  was  indebted  to  the  defendant  in 
the  sum  of  11932  80,  and  that  it  was  agreed  that  for  the 
forbearance  of  that  sum  the  former  should  pay  to  the 
latter  and  did  pay  to  him  the  sum  of  S(93  ;  which  exceeds 
the  rate  0  per  cent. 

Upon  nil  debet  the  plaintiff  gave  the  following  evidence. 
In  February  1836,  Bond  lent  McNider  9800,  and  took  his 
obligation  therefor,  payable  one  day  after  date.  At  the 
same  time  he  took  a  separate  obligation  for  $80,  also 
payable  one  day  after  date,  as  a  premium  on  the  loan, 
over  and  above  the  lawful  rate  of  interest.  On  the  10th 
of  May,  1839,  the  parties  agreed,  that  McNider  should 
substitute  new  bonds  for  the  two  originals,  and  the  in« 
terest  that  had  accrued  thereon ;  and  he  then  gave  the 
defendant  his  bond  for  |I93,  payable  one  day  afler  date, 
in  lieu  oft  that  for  $80,  and  including  the  interest  thereon 
at  6  per  cent.,  and  on  the  21st  of  May,  1839,  he  gave  the 
defendant  a  bond  executed  by  himself  and  one  Pipkin,  as 
bis  surety,  for  2932  80,  payable  one  day  after  date,  in 
lieu  of  the  bond  for  0800,  and  including  the  interest 
thereon  at  6  per  cent  up  to  that  time.  On  the  1st  day 
of  October,  1841,  McNider  paid  the  principal  money  due 
on  the  bond  for  $93,  and  the  legal  interest  thereon  from 
May  19th,  I8S9,  up  to  October  1st;  1841 ;  and  then  this 
action  was  brought 

The  defendant,  among  several  objections,  took  one, 
that  there  was  a  variance  between  the  declaration  and 
evidence  ;  and  the  Court  being  of  that  opinion,  ordered  a 
non-suit,  and  the  plaintiff  appealed. 

Heathy  for  the  plaintiff. 

A.  Moorst  for  the  defendant. 

RuPFiN,  C.  J.  The  evidence  does  not  suppport  either 
count    The  declaration  is  of  a  debt  of  $932  80,  and  that 
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the  $93  was  to  be  paid  and  was  paid  jTor  the  forbearance 
of  that  »um ;  whereas  it  includes  the  sum  of  880,  which 
was  agreed  to  be  paid  for  the  original  loan  of  ^806,  and 
the  forbearance  of  this  latter  sum.  The  bond  for  $03, 
then,  was  not  the  price  of  the  forbearance  of  $932  80, 
from  the  time  the  new  securities  were  given  ;  but  part  of 
it,  if  not  the  whole,  was  the  price  of  the  past  forbearance 
of  the  $800  from  the  time  of  the  loan  of  that  sum  up  to 
the  giving  of  the  substituted  bonds.  The  plaintiff  did  not 
prove  the  contract  as  laid  in  either  count,  and  was  there- 
fore jjroperly  nonsuited. 

Per  CcRiAM.  Judgment  affirmed. 


AARON  POOL  vf.  DRURY  ALLEN. 

^Vllere  a  peraoo  owing  a  debt  has  tvo  ageuts,  and  one  of  them  pays  the  deCt 
to  a  constable,  wilb  whom  it  had  been  placed  by  the  creditor  for  collecttoo, 
and  afterwarde  ibe  other  agent  pays  the  same  debt  to  tba  creditor  himself ; 
Heldf  that  the  principal  might  recover  back  this  money,  withoot  shewing 
that  tha  constable  had  paid  to  the  creditor  what  he  had  collected. 

Appeal  from  the  Superior  Court  of  Law  of  Person 
County,  at  the  Fall  Term,  1846,  his  Honor  Judge  Battle 
presiding. 

This  is  an  action  of  assumpsit,  commenced  by  warrant 
before  a  Justice  of  the  Peace.  It  was  tried  in  the  Supe* 
rior  Court  on  the  general  issue ;  and  upon  the  trial  the 
facts  appeared  to  be  as  follows.  The  plaintiff  and  the 
defendant  resided  in  Person  County  until  the  year  1838, 
when  the  plaintiff  removed  to  another  State.  At  the 
time  of  bis  removal,  the  plaintiff  was  indebted  to  the 
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defendant  in  the  sum  of  $23  85,  and  he  appointed  two 
persons,  Stanford  Long  and  Wyatt  Pool,  his  agents  in 
this  State,  with  directions,  amongst  other  things,  to  pay 
the  debt  which  he  owed  to  the  defendant.  At  that  time, 
the  defendant  had  placed  his  claim  in  the  hands  of  H, 
Bumpass,  a  constable,  to  collect ;  and  soon  afterwards, 
Wyatt  Pool  saw  Bumpass  and  paid  him  the  money  in 
full.  About  a  month  afterwards,  Long  met  with  Allen, 
the  defendant,  and  informed  him  that  he  had  been  in- 
structed  by  the  plaintiff  to  discharge  the  debt,  and  that  . 
he  was  ready  to  do  so  as  soon  as  he  could  see  Bumpass. 
who  held  the  claim  for  collection.  To  that  the  defendant 
replied,  that  the  debt  belonged  to  him,  and  that  he  was 
the  proper  person  to  receive  the  money  ;  and  he  said  that, 
if  Long  would  pay  it  to  him,  he  would  stand  between 
him  and  danger.  Upon  that  assurance,  Long  paid  the 
debt,  $23  85,  to  Allen ;  and  upon  its  being  afterwctrds 
discovered,  that  it  had  been  before  paid  by  Wyatt  Pool  to 
Bumpass,  the  money  paid  to  the  defendant,  Allen,  was 
reclaimed  from  him,  and  this  suit  brought  to  recover  it. 
Upon  these  facts,  the  counsel  for  the  defendant  moved 
the  Coth-t  to  instruct  the  jury,  that  the  plaintiff  ought  not 
to  recover,  because  it  did  not  appear  that  Bumpass  had 
paid  to  the  defendant  the  sum  which  had  been  paid  to 
Bumpass,  and  the  payment  by  Long  to  the  defendant 
himself  was  voluntary.  But  the  Court  refused  the 
prayer,  and  directed  the  jury,  that  if  they  believed  the 
witnesses,  who  stated  the  facts,  the  plaintiff  was  entitled 
to  recover.  There  was  a  verdict  for  the  plaintiff,  and 
from  the  judgment,  the  defendant  appealed. 

No  counsel  for  the  plaintiff. 
VenablCf  for  the  defendant. 

RuFFix,  C.  J.  The  payment  to  Bumpass  discharged 
the  debt  It  made  no  difference,  that  he  did  not  pay  the 
money  over.     That  was  between  him  and  his  principal, 
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Allen.  As  he  was  Allen's  agent,  with  authority  to  re- 
ceive the  money,  the  payment  of  it  to  him  was  the  same 
as  payment  to  the  creditor  personally.  Then,  as  the 
debt  was  dischar£:ed,  the  second  payment,  to  Allen  him- 
self, was  w^ithout  consideratian,  and  made  by  mistake  ; 
and  the  case  is,  therefore,  one  of  thpse  common  ones, 
stated  in  the  books,  in  which  the  action  for  money  had 
and  received  lies.  The  second  payment  was  not  volun- 
tary, in  any  sense  tha(  can  affect  this  action.  It  is  true,, 
it  was  not  illegally  exacted  by  process  or  by  duress^ 
But  that  is  not  the  criterion.  Money  paid  as  a  debt,  un- 
der a  miistake  and  where  no  debt  exists,  may  be  recovered 
back,  although  there  was  no  comptilsion  on  the  pennon  to 
make  the  payment.  There  was  no  intention  here  to 
make  a  gift  of  the  money,  so  as  in  that  sen^e  to  con- 
stitute it  a  case  of  a  voluntary  payment  On  the  con- 
trary, it  was  clear  that  the  money  was  paid  and  received 
in  discharge  of  a  debt  then  believed  to  subsist.  In  that 
there  was  a  total  mistake  on  the  part  of  the  person 
making  the  payment,  and,  probably,  on  that  of  the  re* 
ceiver  also  ;  and  it  is  plain  thtit  money,  thus  got  under 
a  mistake,  and  for  no  consideration,  cannot  be  kept  ex 
equo  et  bono.  On  that  ground^  then,  the  plaintiff  was  en- 
titled to  a  verdict.  But  here  the  case  goes  further,  and 
sets  out  in  substance  an  express  promise  to  return  the 
money,  ii  it  were  not  then  properly  payable  to  the  de- 
fendant.  It  was  said,  indeed,  that  the  defendant's  promise 
was  to  indemnify  Long  against  personal  loss,  and  did  not 
extend  to  the  present  plainti£  But  clearly  the  promise 
must  be  considered  as  made  to  Long  in  the  character  in 
which  he  was  then  acting,  namely,  as  the  plaintiff's 
agent  The  case  is  one,  therefore,  in  which  there  can  be 
no  hesitation  in  affirming  the  judgment. 

Fj^r  Cuxiam.  Judgment  affirmed^. 
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Whera  by  a  deed  of  g*^,  made  in  1833,  the  dooor  feonveyed  a  female  elave  to 
B.  and  then  tayt,  "  that  19,  after  my  deceaae,  to  have  and  enjoy  nuto  the 
•aid  B.»  his  beii9»  &^-"  Held,  that  under  the  operation  of  oar  atatnte 
patMd  in  1823,  (Rbt.  Slat  ch.  37,  aec.  22,)  the  iasae  of  the  female  alave, 
as  well  as  the  slave  herself,  passed  to  B.  in  Ihe  same  manuer  as  if  this 
disposition  had  been  made  by  will. 

Appeal  from  the  Superior  Court  of  Law  of  Columbus 
County,  at  the  Fall  Term,  184p,  his  Honor  JudgQ 
Sjsttle  presiding. 

This  was  an  action  of  trover,  brought  to  recover  slaves, 
Mercury  or  Mick,  Ireland,  Archey,  and  Anna  Jane,  which 
the  plaintiff  claimed  as  the  children  of  Hesse,  one  of  the 
slaves  mentioned  in  the  annexed  deed  of  gift  marked  A. 
duly  executed  from  Mary  Baldwin  to  the  plaintiff,  (and 
duly  proved  and  registered,)  the  said  four  slaves  having 
been  born,  between  the  execution  of  the  said  deed  and  the 
death  of  Mary  Baldwin,  the  maker  of  the  said  deed. 
The  defendant  claims  them  as  the  administrator  of  the 
said  Mary  Baldwin,  who  held  them  to  the  time  of  her 
death,  and,  upon  demand  by  the  plaintiff  after  the  death  of 
the  said  Mary,  refused  to  deliver  them  up.  After  which  the 
said  action  weus  brought  and  the  foregoing  facts  agreed 
upon  and  the  case  is  submitted  to  the  Court  for  judgment, 
and  if  the  Court  is  of  opinion  that  the  plaintiff  is  entitled 
to  recover,  then  judgment  to  be  rendered  for  the  plaintiff 
for  the  sum  of  one  thousand  dollars  and  costs,  and  if  not, 
then  judgment  to  be  rendered  for  defendant  for  costs. 
The  Coi;irt  being  of  opinion  that  the  plaintiff  is  entitled 
to  recover,  judgment  is  accordingly  rendered  for  the 
plaintiff  for  the  sum  of  one  thousand  dollars  and  costs, 
from  which  judgment  the  defendant  appeals  to  the  Su- 
preme Court.  • 

(A.) 

STAT£  OF  NORTH  CAROLINA,  >  To  all  people  to  whom  theae  prea- 

C0LUUBU8  County,      y  euts  may  come. 

I  ^ary  Baldivin  Bead,    Groetiog: 

Kaow  ye,  that  I  the  s&jd  Mary  Baldwin,  for  and  iu  coiuideration  of  the 

Mtnral  lot •  and  afieclioii,  which  I  have  and  bear  unto  roy  beloved  son  God- 
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fray  Baldwin,  or  the  State  and  County  aforesaid,  and  for  div^ra  other  good 
eauaee  and  considerations,  liave  given  and  granted  and  by  these  presents  do 
give  and  grant  unto  the  said  Godfrey  Baldwin  one  negro  wonaan  by  the  name 
•f  Hesse  and  two  children  by  the  names  of  Let  and  Flora*  also  one  bed  and 
furniture,  six  head  of  cattle,  that  is,  after  my  decease,  to  have  and  to  enjoy 
onto  the  said  Godfrey  Baldwin,  his  heirs,  executors  and  administratora  and 
assigns,  to  his  only  proper  use  and  behoof,  and  I  the  aforesnid  Mary  Baldwin 
do  warrant  and  defend  the  said  property  unto  the  said  Godfrey  Baldwin  and 
his  heirs  and  assigns  forever,  and  I  also  bind  nayself,  my  executors  and  as- 
signs, to  warrant  and  defend  the  same  by  these  presents^  in  witness  where- 
unto  I  have  set  my  hand  and  seal  this  4Ui  of  April,  1833. 

(Signed,)  MARY  BALDWIN,  (Seal.) 

Signed  and  sealed  and  delivered  in  presence  ) 

of  us,  J  ^ 

Wm.  Baldwin, 

JoUrC  WiNOATE. 

Strange^  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Daniel,  J.  In  April  1333,  Mary  Baldwin,  the  mother 
of  the  plaintiff,  executed  to  him,  a  deed  of  gift  of  a  slave 
named  Hesse.  After  words  of  immediate  gift  comes  this 
clause  :  "  that  is,  after  my  decease,  to  have  and  enjoy 
unto  the  said  Godfrey  Baldwin,  his  heirs,  &c/'  At  com- 
mon law,  the  plaintiff  could  have  derived  no  benefit  under 
this  deed  ;  for  the  life  estate  in  Hesse,  which  remained  in 
the  donor,  was  equal  to  the  entire  estate  in  the  whole 
chattel,  and  there  would  have  been  no  remainder  to  pass 
on  her  death,  to  her  son.  But  such  limitations,  if  con- 
tained in  a  last  will  and  testament,  (to- wit,  to  one  for  life, 
remainder  over  to  another,)  were  always  held  good,  as 
executory  devises  or  bequests.  The  legislature,  in  the 
year  1823,  passed  au  act  declaring  *'that  every  limitation 
by  deed  or  writing,  of  a  slave,  which  limitation,  if  con- 
tained in  a  last  will  and  testament,  would  be  good  and 
effectual  as  an  executory  devise  or  bequest,  shall  be  good 
as  a  remainder  of  such  slave,  and  any  limitation  made  or 
reserved  to  the  grantor  or  donor,  in  any  such  deed  or 
writing  of  a  slave,  shall  be  good  and  effectual  in  law ; 
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provided  it  had  been  made  to  another  person,  it  would 
have  been  good  according  to  the  preceding  clause,"  Rev* 
Stat,  ch,  37,  sec.  22.  The  law  is  very  well  established,  we 
believe,  in  all  the  slave  holding  States,  that  a  bequest  of 
a  female  slave  to  one  for  life,  remainder  to  another, 
carries  the  mother,  and  her  increase  during  the  life  estate, 
and  to  the  remainder  man^  on  the  determination  of  the 
life  estate.  In  the  case  now  before  us>  the  deed  of  gift 
transferred  to  the  plaintiff  an  immediate  interest  in  HessCf 
but  herself,  and  her  issue  born  after  the  date  of  the  deed, 
were  not  to  be  possessed  and  enjoyed  by  him  until  the  death 
of  his  mother.  We  say  her  issue,  because  if  she  {Hesse) 
passed  over  to  the  plaintiff  on  the  death  of  Mrs.  Baldwin, 
her  issue  (who  were  in  herself  at  the  date  of  the  deed) 
must,  in  law,  also  pass  with  Hesse  to  the  plaintiff  on  that 
event  happening. 

Per  Curiam.  Judgment  affirmed. 


GEORGE  W.  CANDLER  &  AL.  V9.  JACOB  B.  TRAMMELL. 

Whar«  the  condition  of  a  bond  waa  that  A.Bhonld  pay  to  B.  aodC.  attornaya, 
ono  hundred  doIIaiBi  on  coudition  that  they  cleared  A.  of  three  auita  and 
three  indictmenta  in  the  Superior  Court,  and  A.  waa  cleared  in  the  Superior 
Court  of  all  the  casee  except  one,  in  which  he  waa  convioted  and  the  case 
waa  taken  to  the  Supreme  Court,  where  A.  had  to  employ  another  attor- 
ney, but  the  judgment  below  wao  roTeraedi  and  A.  diacha'ri^d  from  th« 
proaemition ;  Held,  that  B.  and  C.  had  aubstanttttlly  complied  with  tha 
condition  precedent  and  had  a  right  to  recover  from  A. 

Appeal  from  the  Superior  Court  of  Law  of  Buncombe 
County,  at  the  special  Court  in  June,  1846,  his  Honor 
Judge  Battlb  presiding. 
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This  was  an  action  of  debt  on  the  bond  of  which  a  copy 
marked  A.  is  appended;  pleas  general  issue,  payment  set 
off,  and  accord  and  satisfaction. 

Upon  the  trial  it  was  admitted  that  the  plaintiffs  acted 
as  the  attorneys  and  counsel  for  the  defendant,  and  that 
all  the  saits  and  indictments  against  him  were  decided  in 
his  favour  except  one  ;  that  upon  that  he  was  convicted 
in  Burke  Superior  Court  of  law,  and  his  counsel,  Mr. 
Clingman,  prayed  an  appeal  to  the  Supreme  Court  afad 
assisted  in  making  up  the  case  for  that  Court ;  that  the 
defendant  then  applied  to  him  to  attend  the  Supreme 
Court  to  argue  the  case  for  him,  when  he,  Clingman,  in- 
formed him  that  it  would  be  out  of  his  power  to  attend 
the  ensuing  term  of  the  Supreme  Court,  whereupon  the 
defendant  employed  Mr.  Caldwell,  and  paid  him  a  fee  of 
915,  to  appear  for  him  in  that  Court ;  that  a  new  trial 
was  granted  by  that  Court,  and  at  the  ensuing  term  of 
Burke  Superior  Court,  the  solicitor  for  the  State  entered 
a  nolle  prosequi  and  the  defendant,  on  the  motion  of  his 
counsel,  Mr.  Clingman,  was  discharged.  The  counsel 
for  the  defendant  contended  that  the  employment  of  Mr. 
Caldwell  and  the  payment  of  a  fee  to  him  for  his  services 
in  the  Supreme  Court  was  a  payment  or  satisfaction  of 
the  bond,  or  that  the  condition  upon  which  the  bond  was 
given  was  not  performed  by  the  plaintiffs,  and  that  there- 
fore they  could  not  recover.  But  the  Court  instructed 
the  jury  otherwise,  and  upon  a  verdict  and  judgment  be- 
ing given  for  the  plaintiffs,  the  defendant  appealed. 

(A.) 

I  prMMM  U  pay  6.  W.  CaudUr  and  T.  L.  Cliagman,  one  baQdroddoIIam 
•a  cooditioa  that  they  clear  me  of  three  sttit>  whereia  B.  L.  Brittaia  is  plain- 
tiff— alM  clear  me  in  three  indictments  bow  aj^nst  htm ;  27th  of  Sep- 
umber,  1837. 

(Signed.)  J.  B.  TRAMMEL,  (Skal.) 

Baxter f  for  the  plaintiff. 
Edjiey,  for  the  defendant. 
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Daniel,  J.  There  was  a  condition  precedent  in  the 
bond,  and  the  plaintiffs  were  bound  to  shew  to  the  Court 
and  jury  that  they  had  performed  that  condition.  The 
defendant  insisted,  that  the  plaintiffs  had  not  cleared  him 
of  the  six  suits  mentioned  in  the  bond,  but  that  he  was 
compelled  to  employ  another  lawyer  to  attend  to  one  of 
the  indictments  sent  up  to  the  Supreme  Court,  and  that 
he  was  out  of  pocket  •  1 5  on  that  account  We  think,  that 
the  objection  taken  by  the  defendant,  was  properly  over* 
ruled  by  his  Honor.  The  condition  has  been  substantially 
performed  by  the  plaintiffs.  In  criminal  cases,  the  judg- 
ment of  acquittal  or  conviction,  properly  speaking,  is  m 
the  Superior.  Court  exclusively.  This  Court  only  gives 
an  opinion^  what  it  should  be ;  and  in  this  case,  the 
opinion  was,  that  the  previous  Qonviction  was  erroneous^ 
and  that  the  defendant  was  entitled  to  a  ventre  de  novo. 
To  get  the  benefit  of  it  the  defendant  accepted  the  servi^ 
ces  of  the  plaintiffs,  and  then  they  went  without  day  upon 
a  nolle  prosequi.  Therefore  the  judgment  must  be  af- 
firmed. 

Per  CuRiAiff.  Judgment  arflimed. 


JOHN  B.  ETHERIDGE  m.  SAMUEL  W.  THOMPSON. 

WIrare  wrecked  goode  were  placed  under  ctre  of  the  wreok-mMter  by  th«^ 
CspUin  of  the  veMel*  to  be  disposed  of  according  to  law,  and  the  owner, 
afterwards  and  before  a  sale,  promised  the  wreck-master  that,  if  be  would 
deKver  up  the  goods  to  him,  he  would  pay  him  his  commissions;  HM,  that 
there  was  a  sufficient  consideration  for  the  promise* 

Appeal  from  the  Superior  Court  of  Law  of  Currituck 
County,  at  the  Fall  Term,  1846,  his  Honor  Judge  Peast 
soK  presiding* 
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This  was  an  action  of  assumpsit.  The  plaintiff  gave 
in  evidence,  that  he  was  a  commissioner  of  wrecks,  for 
district  No.  4,  for  the  County  of  Currituck:  That,  there- 
upon, as  commissioner,  he  required  of  the  captain  to  b.e 
allowed  to  take  in  charge  the  goods  wrecked  and  strand- 
ed. The  captain  refused,  but  on  the  next  day  consented 
and  delivered  over  to  the  plaintiff  all  the  said  goods: 
that  afterwards,  the  plaintiff,  as  commissioner,  exposed 
to  sale  part  of  the  goods  to  the  amount  of  about  8900, 
and  the  defendant,  as  owner  of  the  goods,  requested  the 
plaintiff  not  to  sell  the  balance  of  the  goods,  but  to  de- 
liver them  over  to  him,  promising,  that  if  he  would  do 
so,  he  would  pay  him  his  commissions.  Accordingly,  the 
plaintiff  delivered  to  him  the  balance  of  the  goods  afore- 
said ;  and  afterwards,  the  defendant,  being  requested  to 
pay  his  commissions  according  to  his  promise  aforesaid, 
refused  to  do  so.  At  the  time  of  his  promise,  a  valuation 
was  made  of  the  goods  by  consent,  and  iixed  at  0900. 
It  was  further  in  evidence,  that  the  commissions,  due  the 
plaintiff  for  the  sale  aforesaid,  were  paid  to  the  plaintiff 
at  the  time  of  said  sale.  The  defendant's  counsel  in- 
sisted  that  the  plaintiff  at  the  time  of  bringing  his  action, 
as  commissioner,  was  only  entitled  to  commissions  upon 
goods  wrecked  and  actually  sold  by  him.  He  also  in- 
sisted that  the  captain,  owner,  consignee  or  agent  had 
the  right  to  re-ship  wrecked  goods  at  any  time  before 
actual  sale  ;  that  the  promise  was  a  nudum  pactum^  un- 
supported  by  any  consideration. 

The  Court  charged,  that  if  the  jury  were  satisfied  that 
the  plaintiff,  as  commissioner  of  wrecks,  had  taken  the 
goods  into  his  charge  and  custody ;  that  he  sold  part  and 
was  about  to  sell  the  balance  and  the  defendant  then 
prevented  the  further  sale,  by  promising,  that  if  the  sale 
was  stopped,  and  the  goods  delivered  over  to  him,  he 
would  pay  the  plaintiff  his  commissions,  then  the  plain- 
tiff had  a  cause  of  action.  If  he  refused  to  comply  with 
his  promise  that  the  question  of  damage  was  for  the  jury. 
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And  that  the  plaintiff,  not  having  the  trouble  and  ex« 
pense  of  keeping  and  taking  care  of  the  goods*  was  a 
matter  bearing  upon  the  amount  of  ^^damages^  which  the 
plaintiff  had  a  right  to  recover. 

There  was  a  verdict  for  plaintiff.  Rule  for  new  trial. 
Rule  discharged.  Judgment  according  to  verdict,  and 
the  defendant  appealed. 

Heath  and  Jordan^  for  the  plaintiff. 
A,  MoorCf  for  the  defendant. 

Danibl,  J.  This  was  an  action  of  assumpsit.  Plea, 
non  assumpsiL  The  defendant  insisted  that  the- promise, 
proved  to  have  been  made  by  him  to  the  plaintiff,  was  a 
nudum  pactum  ;  and  that,  as  he»  by  law,  was  entitled  to 
his  goods,  which  had  been  wrecked,  and  the  plaintiff  had 
no  right  to  sell  them,  he  had  no  right  to  commissions  on 
that  value,  as  if  he  had  sold  them.  To  this,  the  plaintiff 
replied,  and  proved,  as  the  consideration  for  the  promise 
made  by  the  defendant,  that,  he,  as  a  wreck  master,  had 
received  the  goods,  by  the  consent  of  the  captain  of  the 
wrecked  vessel ;  and  that  he  had  (as  by  law,  he  was  ' 
bound  to  do,)  used  care,  trouble,  and  expense,  in  the  pre- 
servation of  the  said  goods.  The  Court  charged  the  jury, 
that  if  the  plaintiff  bad  taken  the  goods,  into  his  charge 
and  custody f  as  wreck-master,  then,  the  promise  made  by 
the  defendant  to  pay  was  supported  ;  and  that  the  ex- 
pense of  keeping  and  taking  care  of  the  goods,  was  a 
matter,  bearing  upon  the  amount  of  damages.  Now,  we 
can  see  no  error  in  this  charge.  The  defence  set  up,  that 
it  was  a  nudum  pactum,  failed,  we  think,  when  the  plain* 
tiff  proved  that  the  goods  were  placed  in  his  hands  as 
wreck-master,  by  the  captain,  who  was  the  defendant's 
agent  for  that  purpose.  The  care,  trouble,  and  responsi- 
bility of  the  plaintiff  concerning  the  goods,  in  his  charac- 
ter of  wreck-master,  raised  a  consideration  for  oompea* 
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sation ;  and  the  only  effect  of  the  agreement  was  to 
liquidate  the  amoant. 
We  think,  that  the  jadgroent  must  be  affinned. 

Pbr  Curiam-  Judgment  affirmed.. 


JAMES  WEBB  It  AL.  m.  ACRILLES  DUIHAIV. 

When  a  reeordari,  according  to  the  eommoD  praotico  ia  oar  Stato,  if  brought? 

with  a  viow  to  have  a  new  trial  upon  the  iacti,  as  it  Is  a  favor,  in  the  na» 

tore  of  an  extension  of  the  power  of  appeal ,  it  mnst  be  applied  for  speedily,. 

aod  any  delay,  aflev  the  earliest  period  i»  the  party's  power  to  apply,  mnst 

be  aoconnted  for. 
Bat  when  the  reeordari  is  used  as  the  fionndation  for  roTiewing  summary 

conTictioDS,  or  other  proceedings,  before  inferior  tribunals  in  a  ease  of  fals» 

judgment,  It  is  in  the  nature  of  a  writ  of  error,  and  in-  fact  always  lies  a» 

a  matter  of  right 
Where  the  reanrdari  is  to  bring  up  the  proceedings  in  a  case  ef  fefuible  entry 

and  detainer,  although  the  plaintiff  may  have  entered  no  traveise  before- 

the  justice,  yet  he  riiall  be  permitted  to  assign  as  many  errore  as  he  thinkS' 

pioper. 
The  oases  •f  Lealh$nDood  ▼.  Moody,  3  Ired.  129,  Brooka  t.  Morgan  5  Ired^ 

481»  and  ParkorY.  Oilroath,  6  Ired  221,  aited  and  approved. 

Appeal  from  tlie  Superior  Court  of  Law  of  Ruther* 
ford  County,  at  the  Spving  Term,  1846,  his  Honor  Judge 
Pearson,  presiding. 

In  November  1845,  the  plaintiffs  obtained  from  tha 
Superior  Court  of  Rutherford  a  writ  o{  reeordari  la  bring^ 
up  a  certain  proceeding,  had  at  the  instance  of  Durham,, 
before  a  Justice  of  the  Peace  for  an  alleged  forcible  entry 
into  a  certain  tract  of  land,  as  it  was  stated  in  the- 
affidavit,  on  which  the  writ  was  moved  for.  The  affidavit 
further  stated,  that  the  laud  belonged  to  one  Baxter  ia 
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fee,  who  leased  the  same  to  the  plaintiffs ;  who  entered 
peaceably  and  were  quietly  possessed  of  the  premise«« 
when  they  were  evieted  by  order  of  the  Jastice  of  the 
Peace,  who  rendered  a  judgment  against  them  for  the 
•costs  of  the  said  proceedings ;  and  it  also  stated  several 
particulars,  in  which  the  plaintiffs  were  advised  the  pro- 
ceedings were  erroneous :  First,  that  they  were  carried 
on  in  the  name  of  the  State.  Secondly,  because  the  jury 
did  not  find  any  forcible  entry  or  detainer.  Thirdly,  be- 
cause the  jury  did  not  find  that  Durham  had  any  estate 
in  the  land. 

The  Justice  returned  thereon  proceedings  in  the  follow- 
ing words : 

«  NORTH  CAROLINA*-RuTHERFOftD  Cauntt, 

December  31«t,  1S44. 
Aebiilee  Darham  «.  Charles  Webb  &  Joha  Webb.  The  parly  of  tha 
«ecoBd  part  haa  made  fercible  entry  aud  detainer  on  a  certain  tract  or  parcel 
of  land,  aud  a  certain  honse,  known  by  the  name  of  the  MoKinney  Honce, 
4nd  agreeable  to  Act  of  Assembly,  we  comraaad  that  the  Sheriff  of  said 
CoOQty,  or  any  lawful  officer,  summon  a  jury  of  good  and  effiictiTa  men  to 
attend  on  the  promisee  and  make  their  report,  as  in  accordance  with  the  saoM. 
(Signed,)  M.  R.  ALEXANDER,  J.  P. 

JOHN  BABER,  J.  P. 

Returned,  ^  Executed,"  by  J.  A.  Carpenter,  Constable. 
There  were  thereon  these  further  entries : 

**  In  accordance  to  a  snmmeas  to  us  underHgned  jurors  to  act  u  dir^tod  by 
iho  laws  of  the  State  in  case  of  possession,  wherein  Archillea  Durham  it 
|ilaintiff,  and  Charles  Webb  and  John  Webb,  are  defendants,  we  report  m 
follows,  that  onr  judgment  is,  that  the  said  Durham  holds  posseasion  of  tho 
premises  in  dispute,  consisUng  of  the  Mansion  house  and  its  appnrtenanoeo ; 
«nd  this  is  our  rerdtct"  This  was  signed  by  twelTO  ponons,  and  attested  bj 
*'  M.  R.  Alexander,  J.  P. 

Then  comes  the  following : 

"In  conformity  to  the  within  decree,  we,  the  jury,  say,  that  AehiUee  Dor* 
liam  is  entitled  to  the  premises  herein  alleged,  and  we  put  him  in  foil  powpg 
aion  of  the  same  this  3 1st  day  of  December,  1844" — which  is  also  sigaod  hf 
«b«  tfralfe  joron  and  by  "M.  A.  Alasandor,  X  P." 
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Then  there  is  added  as  follows : 

"Jad|rii]«Dt  avainat  the  defendauU  in  Ibis  caae  for  06  20  for  the  coiU." 
(Signed.)  "M.  R.  ALEXANDER,  J.  IV 

The  Justice  stated  further,  that  '*  as  soon  as  the  jury 
made  their  report,  the  said  Webbs,  being  present,  agreed 
to  give  up  possession  to  Durham  and  pay  the  costs,  and 
therefore  the  proceedings  were  stopped  at  that  point,  and 
no  further  record  made." 

Durham  filed  a  long  affidavit,  in  which  he  stated  his 
title  to  the  land,  and  that  on  the  31st  day  of  December 
1844,  a  person,  who  was  his  tenant  for  that  year,  w^as 
leaving  ibe  premises,  and  as  he  went  out,  the  present 
plaintiffs  intending  to  get  possession,  sent  some  of  their 
goods  to  the  premises,  though  they  did  not  themselves  get 
into  possession ;  and  that  he,  Durham,  fearing  that  he 
would  be  ousted,  applied  to  the  Justices  and  got  the  pro- 
ceedings instituted.  He  then  states,  that  the  defendants 
abandoned  their  claim,  ajs  stated  by  the  Justice,  and 
brought  an  ejectment  against  him.  Upon  the  foregoing 
facts,  the  Court,  on  the  motion  of  Durham,  dismissed  the 
writ  of  recordarif  because  the  plaintiflTs,  Webb,  had  not 
tendered  a  traverse  before  the  Justice,  and  because  the 
plaintiffs  did  not  apply  for  the  writ  at  the  first  term  of 
the  Court  in  1844,  but  delayed  until  the  second  term  in 
November  1844.  From  that  decision  an  appeal  was 
tak«n  to  this  Court. 

Baxter,  for  the  plaintifil 
Guion,  for  the  defendant. 

RuFFiK,  C.  J.  As  was  mentioned  in  Leathenoood  v. 
Moody 9  3  Ired.  129,  and  Brooks  v«  Morgan^  5  Ired.  481, 
writs  of  cet^tiorari  and  recordari  are  most  commonly 
used  in  this  State,  as  substitutes  for  appeals,  so  as  thereby 
to  obtain  a  trial  de  novo  upon  the  merits,  which  might  be 
had  upon  an  appeel.    That  is  so  much  the  more  common 
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purpose  to  which  those  writs  are  applied,  that  it  would 
seem  as  it  began  to  be  thought,  that  such  was  their  only 
purpose  ia  our  law.  But  iu  truth,  that  application  of  the 
writ  has  grown  up  in  recent  times,  out  of  the  provision 
with  us  for  re-trials  of  the  facts.  When  asked  for  to  that 
end,  as  it  is  a  favour,  in  the  nature  of  an  extension  of  the 
power  of  appeal,  it  must  be  applied  for  speedily,  anA  any 
delay,  after  the  earliest  period  in  the  party's  power  to 
apply,  must  be  accounted  for.  But  when  the  recordari 
is  used  as  the  foundation  for  reviewing  summary  convic- 
tions or  other  proceedings  before  inferior  tribunals  in  a 
case  of  false  judgment,  it  is  in  the  nature  of  a  writ  of 
error  and  in  fact  always  lies  as  a  matter  of  right.  2 
Chittf/s  OL  Ps.  219.  Mr.  Chitty,  in  that  part  of  his 
work,  explains  very  fully  the  mode  of  proceeding  on  it, 
whether  to  reverse  the  judgment  for  matter  already  ap- 
parent in  the  proceedings,  or  for  errors  of  the  magistrate 
upon  questions  of  evidence  received  or  rejected,  or  other 
like  matter ;  and  there  seem  to  be  many  regulations,  by 
acts  of  parliament,  on  the  subject.  When,  however,  it  i8» 
as  in  this  case,  brought  for  the  sole  purpose  of  reversal 
lor  error  in  the  plaint  as  recorded — for  no  other  is  sug- 
gested in  the  affidavit — and  that  too,  in  a  case  in  which 
no  appeal  is  allowed  by  law,  or,  if  allowed,  there  can  be 
uo  retrial  on  it ;  there  can  be  no  mistake  as  to  its 
character.  It  can  be  regarded  in  no  other  light,  but  as 
a  writ  of  false  judgment ;  and  the  plaintiff  has  a  right  to 
assign  substantial  errors  and  have  the  judgment  of  the 
€ourt  upon  the  matter  of  law.  It  was  for  that  reason, 
that  the  writ  was  sustained  in  Parker  v.  Gilreath^  6  Ire. 
221 ;  for  Parker,  as  a  garnishee,  could  have  no  trial  de 
novo  in  the  Superior  Court,  as  his  liability  depended  on 
the  garnishment  already  given  before  the  Justice  of  the 
Peace ;  yet  he  was  entitled  to  the  judgment  of  a  Su- 
perior Court  whether  in  law  he  was  chargeable  on  that 
garnishment.    It  was  erroneous,  therefore,  to  dismiss  this 
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writ,  as  having  been  improvidently  issued  after  laches  in 
the.plaintiflT.  Then,  as  to  the  other  reason,  namely,  that 
the  plaintiflf  took  no  traverse  before  the  Justice  ;  it  plain- 
ly proceeds  upon  a  mistaken  view  of  the  writ  For  that 
circumstance,  if  there  had  been  opportunity  to  take  a 
traverse  and  an  omission,  would  not  preclude  the  plain- 
tiffs from  assigning  other  errors,  patent  on  the  record  of 
the  conviction.  The  Court  ought,  therefore,  to  have  re- 
quired the  plaintiffs  to  assign  their  errors,  and  upon  their 
refusal  to  do  so,  according  to  the  course  of  the  Court, 
then  the  writ  might  have  been  dismissed  for  the  want  of 
an  assignment.  But  by  this  reason,  the  Court  would  de^ 
termine.  that  the  plaintiffs  should  not  assign  any  errors, 
though  apparent  in  the  plaint,  because  they  had  omitted 
to  take  a  particular  defence  at  a  certain  juncture.  The 
truth  is,  however,  that  there  was  no  finding  of  any  forci- 
ble entry  or  detainer,  which  the  plaintiffs  could  have 
traversed. 

The  jury  merely  found  that  "Durham  holds  possession;" 
and  they  did  not  find  that  either  of  the  plaintiffs  had  en- 
tered forcibly  or  held  forcibly.  Indeed,  they  could  not 
have  so  found,  according  to  Durham's  own  affidavit ;  for 
he  states  that  they  were  never  actually  in  possession,  but 
that  he  resorted  to  this  proceeding  to  prevent  them  from 
getting  the  possession.  The  whole  proceeding  was  so 
improper  in  itself  and  so  informally  conducted,  that  it  is 
obvious  upon  its  face,  there  ought  to  have  been  no  judg- 
ment against  the  present  plaintiffs  for  the  costs.  How- 
ever, that  matter  is  not  before  us  now,  but  will  arise 
when  errors  shall  have  been  assigned  and  the  record  of 
the  plaint  looked  into,  with  the  view  to  reverse  or  affirm 
the  judgment.  At  present  we  are  restricted  to  the  point, 
whether  the  writ  should  have  been  quashed  without 
allowing  the  plaintiffs  even  to  assign  errors,  much  less  to 
obtain  a  judgment  of  the  Court  upon  them.  We  think, 
the  order  was  erroneous ;  and  it  must  be  reversed,  and 
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the  cause  remitted  to  the  Court  below,  for  further  pro- 
ceedings thereon  according  to  law. 

Per  Curiam.  Ordered  accordingly. 


DEN  EX  DEM.  MATTHEW  WALLACE  m.  JOHN  T.  MAXWELL. 

Where  a  peteon  has  been  not  ealy  in  the  aetnal  ocoapaUon  ef  a  part  of  a 
tract  of  land  for  25  or  30  years,  but  has  also  claimed  it  and  exercised  acts 
of  dominion  and  ownership  over  it,  up  to  a  well  defined  boundary,  for  that 
and  a  longer  time,  this  is  altogether  CTldenee  to  be  led  to  the  jury,  to 
presume  a  grant  ef  the  land  te  the  person  and  of  conveyances  to  those 
claiming  under  him,  who  so  held  the  possession. 

The  cases  of  Fitzrandolph  v.  Norman,  N.  C.  Terra,  Rep.  131,  Harria  y. 
MaxtDell,  4  Dev.  Sl  Bat.  241,  Carson  v.  Burnett,  1  Dev.  dc  Bat  546,  Tate 
T.  Southard,  I  Hawks  45,  and  Bynum  t.  Thompoon,  3  Ired.  578,  cited  and 
approyed. 

Appeal  from  the  Superior  Court  of  Law  of  Mecklen* 
burg  County,  at  the  Spring  Term,  1846,  his  Honor  Judge 
Caldwell  presiding. 

The  lessor  of  the  plaintiff  claimed  title  to  the  land  in 
dispute,  under  a  grant  from  the  State,  which  issued  on 
the  10th  of  May,  1842,  for  twenty-eight  acres.  The  de- 
fendant showed  no  paper  title,  but  claimed  under  one 
Black,  as  to  whom  none  was  offered  in  evidence,  but  it 
was  alleged  that  he  had  had  a  long  possession  by  actual 
cultivation,  and  that  he  claimed  the  land  up  to  the  boun- 
daries by  a  hill,  by  which  it  was  circumscribed  ;  that  he 
lived  on  an  adjoining  tract  and  Had  cut  and  used  timber 
off  of  it  up  to  the  said  boundaries. 
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Two  witnesses  introduced  by  the  defendant  testified, 
that  the  said  land  was  circumscribed  by  the  boundaries 
of  other  tracts  ;  that  they  hadfknown  them  for  the  last 
thirty-five  years ;  that  the  said  Black  had  claimed  and 
cut  timber  occasionally  up  to  those  boundaries,  and  that, 
between  twenty-five  and  thirty  years  ago,  he  had  cleared 
and  enclosed  a  small  portion  of  the  land  in  dispute,  and 
had  afterwards  added  to  it  by  a  further  clearing,  and  had 
kept  the  same  in  constant  cultivation  till  within  the  last 
ten  years  ;  that  the  said  Black  had  cleared  a  field  fifteen 
years  ago  on  another  part  of  it,  which  had  been  con- 
stantly occupied  by  cultivation,  till  the  commencement 
of  this  suit. 

The  counsel  for  the  defendant  insisted,  that,  from  the 
length  of  the  possession*  the  jury  ought  to  presume  a 
grant.  The  Court  was  of  opinion  that  B^ack  and  those 
claiming  under  him  could  not,  in  the  absence  of  a  paper 
title,  by  these  declarations,  make  up  a  title  up  to  the  boun- 
daries of  the  land,  and  that  the  length  of  possession  was 
not  suflicient  to  justify  the  jury  in  presuming  a  grant 
even  for  the  part  in  actual  cultivation.  The  jury  re- 
turned a  verdict  for  the  plaintiff,  and,  the  rule  for  a  new 
trial  being  discharged,  the  defendant  prayed  an  appeal  to 
the  Supreme  Court. 

« 

Alexander  and  /.  H.  Bryan^  for  the  plaintifil 
Osborne^  for  the  defendant. 

Daniel,  J.  Where  any  person,  or  the  person  under 
whom  he  claims,  shall  have  been,  or  shall  continue  to  be 
in  possession  of  any  lands  whatever,  under  titles  derived 
from  sales  made  either  by  creditors,  executors  or  admin- 
istrators of  any  person  deceased,  or  by  husbands  and  their 
wives,  or  by  endorsement  of  patents,  or  other  colourable 
title,  for  the  space  of  twenty  one  years,  all  such  posses- 
sions of  lands  under  such  title,  shall,  and  are  declared 
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goody  and  one  a  bar  against  the  entry  of  any  person  under 
the  right  or  claim  of  the  State,  provided^  that  the  posses- 
sion so  set  up  shall  have  been  ascertained  and  identified 
under  kiiown  and  visible  lines  or  boundaries.  Rev.  StaU 
872.  If  the  defendant  had  rested  his  defence  solely  under 
this  statute,  then  colour  of  title  would  have  been  indis- 
pensable for  him.  But  this  statute,  does  not  affect  the 
common  law  principle  of  presuming  a  grant,  Fitzrandolph 
V.  Norman^  N.  C.  Term,  Rep.  181-  Harris  v.  MaxiDell,  4 
Dev.  &  Bat.  241.  It  is  very  true*  that  possession  of  a 
part  is  possession  of  the  whole,  claimed  by  a  deed  when 
there  is  no  adverse  possession  or  superior  title.  Carson 
v.  Burnett^  1  Dev.  &  Bat.  646.  The  lands  in  controversy 
were  circumscribed  by  the  well  known  lines  and  boun- 
daries of  other  co-terminous  tracts,  which  well  might,  or 
might  not  be,  the  lines  and  boundaries  of  an  old  patent 
covering  the  land  now  in  dispute.  If  they  were  well 
known,  as  the  linds  and  boundaries  of  this  tract  of  land, 
as  well  as  of  the  others  (as  the  witnesses  prove  to  have 
been  the  fact)  they  furnish  by  reputation  the  boundaries 
of  the  land  of  which  Black  and  the  defendant  have  held 
the  possession.  Tate  v.  SouUhard,  1  Hawks  45.  Black 
for  35  years  exercised  dominion  over  the  whole  tract,  by 
claiming  it  and  cutting  timber  occasionally  up  to  those 
very  lines  and  boundaries  ;  and  he  had,  between  25  and 
80  years  ago,  cleared,  enclosed  and  cultivated  a  part  of 
the  land,  and  that  field,  and  another  field  on  the  said  land, 
bad  been  in  his  and  the  defendant's  actual  possession, 
and  cultivation,  from  that  time  to  the  commencement  of 
this  action.  All  necessary  assurances  may  and  ought  to 
be  presumed,  upon  a  Ic^ng  actual  possession  and  enjoy* 
ment.  But  when  one  enters  upon  land  without  any  con- 
veyance, or  other  thing,  to  shew  that  he  claims,  his  pos« 
session  cannot  by  presumption  or  implication  be  extended 
beyond  his  occupation  de  facia.  To  allow  him  to  sat/9 
that  he  claims  to  certain  lines  and  boundaries  beyond  his 

18 
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occupation  and  not  visible  and  known  of  itself,  is  not 
tnfficient  evidence  of  his  possession  to  those  lines  or 
boundaries ;  one  cannot  thus  make  himself  in  possession^ 
contrary  to  the  fact,  Bynum  v.  Thompson^  3  Ired.  578.  In 
that  case,  there  was  no  possession  of  any  part  of  the  land^ 
covered  or  supposed  to  be  covered  by  both  titles ;  nor 
were  there  any  visible  boundaries,  known  -  or  generally 
reported  to  be  those  of  the  Braswell  patent ;  but  there 
was  simply  a  declaration  by  Lane^  who  had  no  convey- 
ance from  Braswell,  that  he  claimed  under  that  patent, 
and  therefore  claimed  the  land  covered  by  it,  wherever 
the  boundaries  might  be«  and  although  they  were  uncer- 
tain. That  would  not  do ;  for  it  would  be  working  a. 
possession  by  a  claim  merely,  without  either  title  or  actual 
occupation.  But,  when  a  person  (as  Black  was)  has  not 
only  been  in  the  actual  occupation  of  a  part  of  a  tract  of 
land  for  25  or  30  years,  but  has  also  claimed  it,  and  ex- 
ercised acts  of  dominion  and  ownership  over  it,  up  to  a. 
well  defined  boundary,  for  that  and  a  longer  time ;  we 
must  say,  that  we  think»  that  it  altogether,  was  evidence 
that  should  have  been  left  to  the  jury,  to  presume  a  grant 
of  the  land  from  the  State  to  Black  or  those  under  whom 
he  claimed. 

The  judgment  must  be  reversed,  and  a  new  trial 
granted. 

Per  Cueiam,  Judgment  accordingly. 


I 

i 
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At  oommoii  law,  Iftnd  covsrad  by  water,  wai  the  rabjeet  of  gnntf  aMapl 
where  the  tide  ebbed  and  flowed,  and  eo  it  was  tA  thie  Sute  io^tbe  year 
1839,  the  former  le^aitve  rettricUone  having  been  repealed  by  the  Aot 
of  1S39,  and  not  re-enacted  ontil  the  Senion  of  183^0. 

Appeal  from  the  Superior  Court  of  Law  of  Currituck 
County,  at  the  Spring  Term,  184(5,  his  Honor  Judge 
PtARBON  presiding. 

This  proceeding  was  for  $\0  penalty  for  hunting  on 
land  of  the  plaintiff.    The  plaintiff  proved  that  the  defen- 
dant had  gone  with  a  gun  and  killed  geese  at  a  blind  in 
Currituck  county,  on  a  shoal  at  the  head  of  the  channel, 
which  led  to  Currituck  inlet,  which  is  now  closed.    The 
blind  was  about  one  mile  from  the  marshes  on  the  banks. 
The  plaintiff,  to  show  title,  read  two  grants,  one  for  496 
acres,  the  other  for  346  acres,  dated  in   1839.    These 
grants  are  located}  so  as  to  take  in  a  small  quantity  of 
the  marshes  at  the  banks  andthen  run  out  with  the  chan- 
nel some  mile  and  a  half  into  the   sound.    One  of  the 
grants  included  the  place,  where  the  defendant  had,  by 
concealing  himself  in  the  blind,  been  very  destructive  to 
the  wild  geese,  as  appeared  from    the  evidence^    The 
part  of  the  sound  included  in  these  grants,  was  mostly 
flhoal,  intersected  at  irregular  distances,  by  small  slues 
or  channels.    The  water  usually  covered  these  shoals 
and  was  from  ten  to  twelve  or  eighteen  inches  deep*    In 
the  slues  or  channels,  the  water  was  usually  two  to  four 
feet  deep :  in  high  tides  the  whole  was  so  deep,  that  boats 
could  pass  on  the  shoals  ;  but  occasionally,  when  there 
was  a  strong  wind  from  the  north  or  north-east  of  seve- 
ral days  duration,  some  parts  of  the  shoals  were  entirely 
dry  and  would  continue  so  until  the  wind  ceased  or 
changed  its  direction ;  and  the  blind  in  question  had  been 
made  on  the  shoal,  where  the  water  was  in  cold  weather 


140  SUPREME  COURT. 


Hat6«ld  c.  Grimsiead. 


some  ten  inches  deep,  by  depositing  large  blocks  of 
marsh-grass  and  stuff,  so  as  to  make  a  mound  about  six 
feet  square  at  top,  which  was  some  few  inches  above  the 
level  of  the  water.  A  blind  stood  at  this  place  many 
years  ago.  The  present  blind  was  erected  on  the  ruins 
of  the  old  one,  some  six  years  ago.  Currituck  inlet 
closed  in  the  year  18 — ,  since  which  time  the  sound  has 
been  much  more  shallow.  These  shoals  were  not  fit  for  any 
purpose,  save  that  of  hunting  grounds  for  wild  fowls,  that 
resort  there  in  large  numbers  to  feed  on  the  water  grass 
and  moss.  The  Court  was  of  the  opinion,  that  the  sound* 
although  shoal  as  described,  since  the  inlet  closed,  was 
not  the  subject  of  entry ;  in  submission  to  which  opinioUy 
the  plaintiff  suffered  a  non-suit  and  appealed. 

Heathy  for  the  plaintiff.   * 
No  counsel  for  the  defendant. 

RuFPiN,  C.  J,  His  Honor  probably  founded  his  opinion, 
that  the  grants  to  the  plaintiff  were  void,  upon  the  Acts 
of  1715,  Rev.  Code,  c.  6,  s.  3,  and  of  1777,  c  Il4,  s.  10, 
which  directed  how  land  lying  on  a  navigable  water, 
should  be  entered  and  surveyed,  not  adverting  to  the 
circumstance,  that  those  provisions  were  not  in  force  in 
1839,  when  the  grants  were  issued.  Whether  the  locus 
in  quo  would  have  been  the  subject  of  entry  or  not,  under 
those  Acts,  it  is  not  material  to  enquire :  for  the  Revised 
Statute  of  1836,  Rev.  Stat.  ch.  42,  omits  the  actions  un- 
der  consideration,  and,  so,  left  the  matter  at  common 
law.  Now,  at  common  law,  this  land  could  clearly  be 
granted  by  the  sovereign :  for  this  case  does  not  state 
any  regular  flood  and  ebb  of  the  tide  in  Currituck  sound, 
since  the  closing  of  the  inlet  The  omission  in  the  Act 
of  1836,  has  been  supplied  by  an  Act  at  the  late  session 
of  the  Assembly,  which  re-enacts  those  parts  of  the  Acts 
of  1715,  and  1777 ;  but  while  they  were  dormant,  and 
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the  common  law  alone  in  force,  the  grants  to  the  plaintiff 
were  valid. 

The  judgment  must,  tl^erefore,  be  reversed,  and  a 
venire  de  novo  awarded. 

P£R  Curiam.  Judgment  accordingly. 


THE  STATE  m.  DAVID  VALENTINE. 

M^en  the  AttoriMy  Genera),  upon  an  appeal  by  tbe  defendant  on  an  in- 
dicUaentt  iofornia  the  Courts  that  be  has  Joohed  into  tbe  record  and  that 
he  consente  that  the  venire  de  nova  prayed  for  thould  be  s^raoted,  the  Court 
will  of  coarse  grant  the  venire  de  novo,  without  ezaminiog  into  the  erion 
ligned. 


RuFFXN,  C.  J.  In  this  case,  the  Attorney  General  has 
informed  the  Court,  that  he  has  looked  into  the  record 
and  is  of  opinion  that  he  ought  not  to  ask  that  the  judg- 
ment should  be  affirmed,  but  that  it  was  his  duty  to  con- 
sent that  there  should  be  a  venire  de  novo.  The  Court 
was  at  some  loss,  at  first,  as  to  the  proper  steps  to  be 
taken  under  those  circumstances.  But  we  find  from 
what  Lord  Mansfield  said  in  Wilkes?  case^  4  Bur.  2527, 
that  it  is  the  course  in  the  King's  Bench  and  the  house  of 
Lords,  when  the  Attorney  General  makes  known,  that 
**  he  does  not  oppose''  a  reversal  of  a  judgment  on  a  writ 
of  error,  in  a  case  of  felony,  that  the  Courts  reverse  the 
judgment  upon  grounds  that  could  not  prevail  if  opposed, 
because  insufficient  in  law,  and,  indeed,  as  a  matter  of 
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eonrse.  That  is  done  by  adopting,  as  the  form  of  reversal, 
that  it  is  for  the  errors  assigned  ^  and  other  errors  ap- 
pearing  in  the  record^"  without  specifying  any,  and  there- 
fore,  without  establishing  any  legal  precedent.  We  sup- 
pose that  our  duty  is  much  the  same.  For,  as  the  judg- 
ment of  the  Superior  Court  is  superseded  by  the  appeal, 
so  that  no  farther  proceedings  can  be  had  on  the  indict- 
mentt  until  this  Court  shall  have  remitted  the  cause,  the 
whole  matter  must  necessarily  be  under  the  control  of 
the  Attorney  General  here,  whether  he  will  bring  on  the 
cause,  or  prosecute  further ;  and  as  he  might  thus  dis- 
charge the  prisoner,  he  may  by  consent,  allow  the  lesser 
benefit  of  a  second  trial.  The  Court,  therefore,  does  not 
look  into  the  record  at  all  with  the  view  of  forming  any 
Judgment  of  its  own,  whether  there  be  an  error  or  not ; 
but  will  direct  the  judgment  to  be  reversed,  forasmuch  as 
the  Attorney  General,  who  appears  on  behalf  of  the  State, 
admits  to  the  Court,  that  for  the  matters  mentioned  in 
the  prisoner's  exception,  and  for  other  causes  appearing 
in  the  record,  the  judgment  was  erroneous  and  ought  to 
be  reversed,  and  a  venire  de  novo  awarded. 


Pbr  Curiam.    Judgment  reversed  and  a  venire  de  novo 
awarded. 
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An  aocoimt  in  the  followinf  words,  to-wit  :— 

••  Sold  to  Samuel  6.  Watson,  this  6th  of  December,  1844, 153  Torkiea  at 
OBO  dollar  a  pair,  $76  50 

911  ehickens  at  13 1  -9  cents  each,  96  38 


•109  88 
Fayable  in  Corn  at  one  dollar  sixty  oents,  within  sixty 
days,  to  doliTsr  the  Corn  in 
Credit  thb  aceonnt  fifty  shillings,  5  00 

t97  88 

Signed,  J.  6.  Watmn,  Jr.** 

Is  not  a  liqvidated  aceonnt  within  the  meaning  of  our  Act  of  Assembly, 

gi?ing  jurisdiction  to  a  single  justice,  of  liquidated  accounts  abore  sixty  and 

nnder  one  haudred  dollors. 
A  liquidated  account,  nnder  this  Act,  means  one  in  which  the  dobC  is  adjusted 

and  the  Italance  stated,  without  the  necetsity  of  having  recourse  to  extrin* 

sic  eridence. 
The  case  of  Newman  t.  Talyor,  5  Ired.  939,  cited  and  approred. 

The  factSy  upon  which  ^he  opinion  of  the  Supreme 
Court  18  fonndedy  are  fully  stated  by  the  Jadge,  who  de- 
livered the  opinion.  It  seems  therefore  unnecessary  to 
recapitulate  the  case  sent  up  by  the  Judge  below.  It 
was  an  appeal  from  the  Superior  Court  of  Hyde  County, 
at  the  Fall  Term*  1846,  his  Honor  Judge  Manlt  presiding. 

Sianfyf  for  the  plaintiff. 
ShaWf  for  the  defendant* 

Na8s,  J.  The  action  was  commenced  by  warrant,  and 
the  plaintiff  claims,  in  it  from  the  defendant,  the  sum  of 
ninety-seven  dollars  and  eighty-eight  cents,  ''due  by 
agned  account."  To  sustain  his  claim  he  gave  in  evi- 
dence a  paper  writing  which  is  in  the  words  and  figures 
following : 


144  SUPREME  COURT. 

Midfatt  V.  WaUN>a. 

«Sold  to  Sama«l  G.  Wataon,  Jr^  this  th«  6t]i  of  December,  1844,  193 
Turkiee  at  one  dollar  a  pair,  $76  50 

211  Chiokens  at  121  <^t^^  «i^}  ^^  ^ 

$102  6S 
Payable  la  Com  at  one  dollar  and  sixtjr  cents  within  siztj 
daya  te  doUver  the  com  in 
Credit  this  aoconnt  80  shillingfl^  S  00 

$97  88 
(Signed,)  S.  G.  WATSON,  Jr.»' 

The  reception  of  this  paper,  in  evidence,  was  opposed 
by  the  defendant  on  two  grounds ;  first,  that  it  was  not 
such  a  paper,  as  was  described  in  the  warrant ;  and 
secondly,  that  a  single  magistrate  had  not  jurisdiction  of 
the  claim  as  set  forth  in  the  account.  As  their  objection 
lies  at  the  foundation  of  the  plaintiff's  right  of  recovery  in 
this  action,  we  have  not  considered  ourselves  called  on, 
to  decide  any  other  points  raised.  Upon  its  face,  the 
warrant  claims  a  sum  of  money  under  210O  as  due  by  a 
signed  account.  If  the  account  produced  is  not  within 
the  Act  of  Assembly,  it  does  not  support  the  warrant,  and 
ought  not  to  have  been  received  in  evidence.  McFarland 
V.  Nixon^  4  De V.  141.  The  presiding  Judge  wa»of  opinioOr 
that  it  was  a  signed  account  and  over-ruled  the  objection. 
In  this  opinion  we  do  not  concur.  We  hold  that  the  ao« 
count  is  not,  in  the  language  of  the  Act,  a  liquidated 
account 

The  Act,  under  which  the  warrant  is  brought,  is  a» 
follows."  All  debts  and  demands  dne  on  bonds,  notes  and 
liquidated  accounts,  when  said  accounts  shall  be  stated 
in  writing,  and  signed  by  the  party  from  whom  the  same 
shall  be  due,  when  the  prineipal  does  not  exceed  8100,  &c« 
shall  be  cognizable  and  determinable  by  any  one  Justice 
of  the  Peace  out  of  Court."  Rev.  Si,  ch.  62,  sec.  6— and 
by  the  latter  part  of  the  same  section,  the  jurisdiotion  is 
confined,  in  claims  for  money,  to  sums  under  sixty  dollars. 
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when  not  bo  evidenced,  and  to  speoifie  apticles  not  ex- 
ceeding that  sum  in  value.    The  whole  question*  turns 
upon  the  construction  of  the  words  ''liquidated  accounts," 
for  the  description  in  the  warrant,  of  the  account,  is  bat 
a  description  or  defining  of  them.    It  is  manifest,  that  the 
Legislature  intended,  that  the  different  securities  enumera* 
ted  should  bear  upon  their  face  the  same  and  equal  cer* 
tainty.    A  bond  or  note  payable  to  no  one  cannot  be  con- 
sidered, as  in  law,  a  valid  instrument.    So  it  must  show 
what  is  due  or  payable,  or  furnish  the  means  whereby 
the  amount  may  be  ascertained.    So  a  liquidated  account 
is  one,  which  is  stated  in  writing  and  signed  by  the  party 
to  be  charged.    To  liquidate  is  to  settle,  to  adjust,  to  as- 
certain or  reduce  to  precision  in  amount.    See  Walker — 
word  liquideUe.    So  liquidation   is  the  act  of  settling  or 
adjusting  debts,  or  ascertaining  their  amount,  or  the 
balance  due.    There  must  then,  be  some  one,  to  whom 
that  balance  is  due,  as  well  as  some  one  from  whom  it  is 
due.    To  liquidate  an  account  is  to  ascertain  the  balance 
due,  to  whom  due  and  to  whom  payable.    But  to  subject 
such  an  account  to  the  jurisdiction  of  a  single  magis- 
trate, the  amount  due  must  be  under  Si  00,  and  the  ac- 
count must  be  stated  in  writing  and  signed  by  the  debtor. 
In  the  case  Netoman  against  TayloTf  5  Ired.  232,  the 
Court  decides  what  constitutes  under  the  Act  we  are 
considering,  a  liquidated  account.     ''The  instrument 
must  in  itself  amount  to  plenary  evidence,  without  re- 
quiring the  aid  of  other  evidence,  to  supply  its  defects." 
The  instrument  sued  on,  in  that  case,  was  as  follows : 
**  April  23,   1844.    Received  1,500  hundred  weight  of 
bacon  at  6  cents,  and  128  lbs.  of  lard.    Signed,  William 
Tabor."    The  question  was  whether  that  was,  under  the 
Act,  a  signed  account,  and  the  Court  say  it  is  not.     Among 
other  objections,  the  Court  notices  the  fact,  that  the  paper 
does  i^ot  say,  from  whom  the  bacon  and  lard   were 
received,  and  that  it  did  not  purport  to  be  a  liquidated 
10 
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account  between  the  parties  before  the  Court  The 
paper  in  this  case  is  equally  uncertain  with  that  in  Ta- 
bor's. It  does  not  state  who  sold  the  turkeys  and  chick* 
ens  to  the  defendant,  Watson :  nor  to  whom  the  amount 
was  due.  They  are  to  be  paid  for,  not  in  money,  but  in 
com  at  $1  60,  and  deliverable  in  sixty  days,  but  to  whom, 
or  when,  is  not  stated ;  and  whether  the  81  60  is  per 
barrel,  or  per  bushel,  it  does  not  state.  It  does  not  then, 
in  the  language  of  the  Court,  in  Tabor's  case,  contain 
plenary  evidence  in  itself,  but  requires  other  proof  to 
supply  its  defects.  Accordingly,  the  plaintiff  was  per* 
mitted  to  prove  aliunde^  that  George  Staples  was  em* 
ployed  by  him,  as  an  agent  to  sell  goods  for  him  as  a 
merchant,  iu  Hyde  County,  and  that  he  sold  the  articles 
to  the  defendant,  and  that  the  paper  offered  in  evidence 
was  taken  from  the  books  kept  by  Staples  at  the  store, 
and  that  the  books  were  surrendered  up  by  him,  as  the 
books  of  the  plaintiff,  to  a  person  authorized  by  the 
plaintiff  to  receive  them,  and  acknowledged  by  the  de- 
fendant as  being  the  property  of  the  plaintiff.  But 
none  of  this  evidence  was  furnished  by  the  account  in- 
troduced. It  was  all  without  and  beside  it  No  case 
could  have  more  fully  exemplified  the  meaning  of  the 
Court  in  Tabors'  case,  than  the  present.  There  is  no 
doubt  the  account  properly  belongs  to  the  plaintiff,  and 
he  can  maintain  an  action  on  it,  but  not  this  action.  The 
account  is  not  in  the  meaning  of  the  Act  a  signed  account 
The  sum  claimed  is  over  sixty  dollars,  and  is  beyond 
the  jurisdiction  of  a  single  Magistrate,  and  the  defen- 
dant was  entitled  to  haVe  the  judgment  of  a  non-suit 

Per  Curiam.    Judgment  reversed  and  a  venire  de  novo 
ordered. 
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THE  STATE  v$,  JAMES  6ALLIM0RE. 

The  Sapreme  Court  will  take  no  notice  of  mistakes  by  the  jary  in  the  Conrt 
below,  whether  or  not  they  find  ajraiast  the  facta  or  the  law. 

The  jariadiction  of  the  Supreme  Court  ia  confined  to  mattera  of  law,  ad« 
judged  by  the  Judge  of  the  Court  below,  and,  to  ascertain  what  matters  of 
law  were  so  adjudged,  they  look  to  the  case  stated,  which  is  in  the  nature 
of  ia  bill  of  exceptions. 

Yet  upon  a  motion  in  arrest  of  judgment,  the  Supreme  Court  will  look  into 
the  whole  record,  and,  if  they  find  error,  will  so  decide. 

la  an  indictment  for  lareeny,  when  the  property  stolen  is  alleged  to  be  tha 
property  of  A.  B.,  and  that  the  defendant  "  did  feloniously  steal,  take  and 
carry  away  the  said  property,"  this  is  a  sufficient  description  of  the  ofibnoe. 
It  is  not  necessary  to  state,  that  the  property  stolen  wai'  then  actaally  in 
the  possession  of  the  said  A.  B.  of  that  it  waa  abtnally  taken  out  of  hia 
possession,  the  law  implying  his  poasesa^n  from  his  ownership. 

The  cases  of  Long  v.  Ganlly^  4  Dav  &  Bat.  315,  Ooodman  y.  Smith,  4  Der. 
459,  Reed  v.  Af0or«,  3  Ire.  3l3,,TerreU  ▼.  Wiggins,  1  Ire.  173,  Hemphill 
V.  Hemphill,  2  Dev.  294,  Atkinson  v.  Clark,  3  Dey.  174,  State  y.  May,  4 
Dey.  3i2d,  and  State  y.  Jeinigan,  3  iMur.  12,  cited  and  approyod. 

Appeal  from  the  Superior  Court  of  Law  of  Iredell 
County,  at  the  Fall  Term,  1846,  his  Honor  Judge  Dicx 
presiding. 

The  matters,  upon  which  the  opinion  of  the  Supreme 
Court  is  founded,  are  suf&ciently  set  forth  in  that  opinioDy 
and  it  is  therefore  deemed  unnecessary  to  insert  the  case 
sent  up  by  the  Judge  below. 

« 

Attorney  (jfeneral^  for  the  St^te. 
G.  A.  Miller^  for  the  defendant 

Nash,  J.  The  prisoner  was  indicted  for  stealing  a  ne- 
gro woman  named  Harriet,  the  property  of  one  Allen 
Bost.  The  indictment  contains  three  counts.  It  is  un- 
necessary to  advert  farther  to  the  2nd  and  3rd,  as  upon 
them,  the  prisoner  was  acquitted*  The  first  count  is 
follows — 
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**  The  Jaron  for  the  State,  aponjlheir  oath  pretent,  that  Jaroea  Gallimore, 
late  of  aaid  Coanty,  laboarer,  not  haviog  the  fear  of  God  before  hia  eyea,  bat 
being  moved  and  aednced  by  the  ioatigation  of  the  devil,  on  the  tenth  day  of 
January,  in  the  year  of  our  Lord  1845,  with  force  and  arina,  in  the  aaid 
Coanty  of  Cabarrua  a  certain  female  alave,  named  Harriet,  of  the  value  of 
fifty  ahillinga,  and  the  property  of  Allen  Boat  of  the  aaid  County  of  Cabarrua, 
feloniously  did  ateal,  take,  and  carry  away,  contrary  to  the  Act  of  AHombly, 
in  each  caae  made  and  provided,  and  againat  the  peace  and  dignity  of  tha 
State." 


Upon  this  count,  the  prisoner  was  convicted  by  the 
jary ;  and  through  his  counsel,  moved  for  a  new  trial 
^  because  the  jury  had  found  him  guilty  without  sufficient 
testimony/'    It  is  unnecessary  here  to  state  the  testimony 
given  on  the  trial.    We  have  no  authority,  as  the  case 
appears  before  us,  to  look  into  it.    The  question  raised 
by  the  motion  has  been  repeatedly  decided  in  this  Court. 
The  Supreme  Court  is  a  Court  for  the  correction  of  errors 
in  law,  committed  by  the  Court  trying  the  cause,  and  not 
for  the  correction  of  those  committed  by  the  jury.    If 
there  is  error  here,  it  is  of  the  latter  kind,  the  only  remedy 
for  which  rests  in  the  sound  discretion  of  the  Judge,  be- 
fore whom  the  cause  was  tried,  by  granting  a  new  trial. 
We  cannot  interfere,  although  in  our   opinion  it  might 
appear,  that  injustice  had  been  done.  .  Long  v.  Gantly^  4 
Dev.  &  Bat.  315.     Goodman  v.  Smith,  4  Dev.  459.     The 
last  case  that  came  before  this  Court  in  which  this  ques- 
tion was  raised,  was  that  of  Reed  v.  Moore,  3  Ired*  313, 
in  which  the  doctrine  is  laid  down,  with  so  much  clear- 
ness and  precision,  that  it  is  difficult  to  perceive  how  any 
mistake  or  misappreh^sion  can  still  exist  upon  it.    The 
language  of  the  Court  is — "  It  has  been  repeatedly  de- 
clared that  this  Court  cannot  correct  the  errors  of  the 
jury  in  finding  a  verdict,  without  or  against  evidence  or 
against  law,  but  must  leave  it  to  the  Judge  who  tried  the 
case."    To  the  same  effect  is  the  case  of  Terrell  v.  Wig* 
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g-in^,  I  Ired.  173.  For  the  reason  assigned  in  the  case, 
it  is  not  in  the  power  of  the  Court  to  grant  a  venire  de 
novo.  But  the  counsel  for  the  prisoner*  not  urging  this 
point,  claims  a  new  trial,  upon  the  ground,  that  it  was 
the  daty  of  the  presiding  Judge  to  have  instructed  the 
jury,  that  there  was  no  evidence  before  them,  that  the 
felony  complained  of  was  perpetrated  within  the  County 
of  Cabarrus.  Every  appeal  to  this  Court,  from  a  trial  at 
law,  consists  of  the  record  of  the  case  below,  properly  so 
called,  and  the  statement  accompanying  it.  This  state- 
ment is,  in  the  nature  of  a  bill  of  exceptions,  and  is  con- 
sidered  as  containing  the  proceedings,  excepted  to  in  the 
Court  below,  by  the  party  complaining  of  them.  It  is 
our  duty  to  examine  the  record  of  every  case,  and  to  pro- 
nounce such  judgment  on  it,  as  the  Court  below  ought 
to  have  pronounced.  Beyond  the  statement  sent  here* 
the  Court  cannot  look  without  manifest  injustice  to  the 
appellee ;  he  would  be  surprised  by  objections  taken  here, 
for  the  first  time.  It  has,  therefore,  long  been  the  estab- 
lished law  of  this  Court,  that  only  those  points,  which 
were  raised  below,  can  be  heard  here,  unless  they  appear 
upon  the  record.  We  cannot  listen  to  objections  arising 
out  of  the  ore  tenus  incidents,  as  they  are  termed,  of  the 
trial.  Of  them  no  Court  can  take  notice,  but  that  before 
which  they  occurred.  Every  thing  found  by  the  jury 
or  ruled  by  the  Court,  must  be  held  by  us,  to  be  right,  un* 
less  objected  to  at  the  trial.  Hemphill  v.  Hemphilh  2 
Dev.  294.  AMnson  v.  Clarke  8  Dev.  174.  We  conclude 
this  part  of  the  case  then,  in  the  language  of  the  Court  in 
the  case  of  Reed  v.  Moore,  3  Ired.  314.  '^We  can  do  only 
with  the  errors  of  the  Judge.  It  is  true,  it  is  erroneous 
to  submit  an  enquiry  of  fact  to  the  jury,  to  which  there 
is  no  evidence  in  the  case ;  but  as  to  that,  we  have  to 
say  in  this  case,  that  the  prisoner  took  no  exception  at 
the  trial  nor  on  his  motion  for  a  new  trial,  and  conse- 
quently, we  cannot  suppose  the  testimony  to  have  been 
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Stated  but  with  a  view  to  the  objectioas  raised.  The  ^ 
plaintiff's  motion  for  a  new  trial,  was  on  the  ground,  that 
the  verdict  was  against  evidence  and  law,  and  not  be- 
cause the  Court  left  a  point  to  them  without  evidence," 
And  so  here,  the  plaintiff  moved  for  a  new  trial  because 
the  jury  found  the  prisoner  guilty  without  sufficient  evi- 
dence, and  not  because  a  point  was  left  to  them  without 
evidence.  The  latter  was  a  question  of  law,  to  be  de- 
cided by  the  Court ;  the  former  one  of  fact,  for  the  ex- 
clusive consideration  of  the  jury. 

The  prisoner's  case  has,  in  our  opinion,  in  no  manner 
been  prejudiced  by  the  omission.  We  have  looked  care- 
fully into  the  testimony,  and  think  that  there  was  evi* 
dence  to  go  to  the  jury,  and  that  the  Court  could  not  have 
told  them  there  was  not  any.  And  the  jury,  after  a  most 
careful  and  clear  charge  from  the  presiding  Judge  upon 
this  point,  returned  their  verdict  of  guilty  against  the 
prisoner.  If  in  this  they  erred,  it  is  an  error,  which 
could  have  been  cured  only  by  the  granting  of  a  new 
trial,  which  was  within  the  peculiar  discretion  of  the 
Court ;  with  the  exercise  of  which,  as  we  have  before 
said,  we  cannot  interfere. 

The  prisoner  moved  further,  in  arrest  of  judgment,  and 
assigned  hs  error,  that  the  indictment  did  not  set  forth  or 
charge,  "  that  the  slave  was  in  the  possession  of  the 
owner,  and  that  the  prisoner  took  and  carried  her  away 
from  his  possession."  The  indictment  in  this  particular 
conforms  to  the  precedents  to  be  found  in  the  books.  We 
have  looked  through  Archbold,  and  find  that  the  words» 
•*  shall  take  and  carry  aWay,"  are  the  operative  words 
used  by  him.  Nor  do  we  any  where  find  it  stated  to  be 
necessary,  that  the  indictment  should  charge  that  the 
property  stolen  was  in  the  possession  of  the  owner,  or 
that  the  prisoner  stole  it  from  his  possession*  Possession 
in  the  owner,  at  the  time  of  the  larceny,  is  a  part  of  the 
essence  of  the  crime ;  but  it  is  a  matter  of  evidence,  and 
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is  Bot  usually  stated  in  the  indictment,  and  is  not  neces- 
sary to  its. validity.  The  indictment,  the  State  v.  May^  4 
Dev.  328,  charges  the  felony  as  in  this  case.  That  was 
for  stealing  a  slave,  and  was  very  maturely  considered ; 
each  of  the  Judges  delivered  an  opinion,  and  although 
the  exception  was  not  taken,  it  is  not  likely  it  would 
have  escaped  their  notice.  And  if  the  law  had  required 
that  the  possession,  in  so  many  words*  should  have 
been  charged  in  the  indictment,  the  judgment  would  have 
been  arrested  without  a  motion  to  that  effect.  The  in- 
dictment in  this  case  is  an  exact  copy,  mutatis  mutandis^ 
of  that  in  the  case.  The  State  v.  Jemigan^  3  Mur.  12. 
The  indictment  charges  the  negro  Harriet,  to  be  the  pro- 
perty of  Bost,  and  in  a  legal  sense,  imports  possession  by 
him,  and  then  charges  a  felonious  asportation. 

After  a  careful  examination  of  the  case,  we  are  unable 
to  discover  any  good  reason  why  there  should  he  ^venire 
facias  de  novo ;  or  why  the  judgment  should  be  arrested* 

This  opinion  will  be  certified  to  the  Superior  Court. 

Pee  Curiam.  Ordered  accordingly* 


DEN  ON  DEM.  OF  JOHN  McENTIRE  «r.  ARCHILLES  DURHAM. 

A  pnrehaMr  at  a  Sheriff's  tale  of  land*  nnder  ezacation,  m  only  bound  to 
shew  a  judgment,  execution  and  the  sheriff's  deed.  He  is  not  bound  to 
■hew  a  levy  by  the  sheriff.  His  title  is  complete  as  against  the  defendant 
IB  the  ezecntiou. 

Appeal  from  the  Superior  Court  of  Law  of  Buther- 
ford  County,  at  the  Pall  Term,  1846,  his  Honor  .Judge 
Caldwell  presiding. 
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The  plaintiff  claimed  title  to  the  lands  in  dispute  as  a 
purchaser,  at  a  sale  made  by  the  sheriff;  and,  on  the 
trial  of  the  case,  he  offered  in  evidence  several  judgments 
rendered  against  the  defendant,  in  Rutherford  Superior 
Court,  in  favor  of  third  persons  ;  also  executions  issuing 
thereon,  a  sheriff's  deed  covering  the  premises,  and  proved 
the  defendant  in  possession  of  the  same.  The  sheriff  was 
examined,  and  testified,  that  said  lands  were  sold  by  vir^ 
tue  of  said  executions.  It  was  insisted  for  the  defendant, 
that  it  ought  to  appear,  that  a  levy  on  the  land  had  been 
made  by  the  Sheriff,  and  that  be  had  acted  under  it.  The 
Court  charged  the  jury,  that  to  entitle  the  plaintiff  to 
their  verdict,  in  a  case  of  this  kind,  he  must  show  a 
judgment  against  the  defendant ;  an  execution  issuing 
thereon,  and  corresponding  with  said  judgment,  aSheriff's 
deed  covering  the  premises,  and  that  the  defendant  was 
in  possession,  when  the  suit  was  brought ;  and  if  he  made 
out  these  facts,  he  was,  prima  facie,  entitled  to  their 
Terdict. 

The  jury  found  for  the  plaintiff,  and  on  a  new  trial  be- 
ing refused,  the  defendant  appealed  to  the  Supreme 
Court. 

Alexander  and  Bynum,  for  the  plaintiff. 
GuioHj  for  the  defendant. 

Daniel,  J.  The  executions,  which  were  issued  on  the 
judgments  against  Durham,  bound  his  lands  from  the 
ieste  of  the  same.  The  Sheriff  was  the  proper  officer  to 
sell  the  land  and  raise  the  money  to  satisfy  the  said  exe- 
cutions. The  Sheriff  on  the  trial,  proved,  that  he  sold 
the  lands  by  virtue  of  said  executions.  The  plaintiff 
showed  several  judgments  and  executions  against  Dur- 
ham, and  then  proved  a  sale  of  the  land  by  the  Sheriff, 
under  those  executions,  and  produced  the  Sheriff's  deed 
to  himself.    That  was  sufficient  to  transfer  the  title  to 
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him.  The  objection  taken  by  the  defendant,  that  the 
Sheriff  did  not  levy  the  executions  on  the  land  before  he 
sold  them,  was,  we  think,  properly  overruled  by  the 
Judge.  There  is  no  law,  that  we  know  of,  which  re- 
quires a  purchaser  of  land  at  a  Sheriff's  sale  to  show, 
that  the  executions  had  been  levied  on  the  same,  before 
the  sale  by  the  Sheriff  to  him  ;  if  he  shows  a  judgment, 
execution  sale,  and  a  Sheriff's  deed  to  himself  for  the 
land,  he  is  entitled  to  recover  the  possession,  as  against 
the  defendant  in  the  execution. 

Pift  Curiam.  Judgment  affirmed. 


THE  STATE  TO  THE  USE   OF  J.   R.   UNDSAT   m.    DANIEL 

ENGLAND. 

Under  the  Acts  for  the  Mle  of  the  Cherokee  lande,  the  porohater  has  a  rigbtr 
upon  the  certificate  of  his  purchase  from  the  commisuoners,  to  institute  am 
action  of  ejectment,  in  the  name  of  the  State,  against  any  person  in  poi« 


The  person,  so  in  posMssion»  cannot  set  up  as  a  defence  to  this  action,  that  be 
had  receiTed  a  deed  from  the  purchaser,  which  had  nerer  been  registered 
bat  which  was  alleged  to  be  lost,  or  destroyed  by  an  agent  of  the  purchaser* 

Appeal  from  the  Superior  Court  of  Law  of  Cherokee 
County,  at  the  Spring  Term,  1846,  his  Honor  Judge 
PsARBON  presiding. 

Lindsay,  the  real  plaintiff,  purchased  the  land  of  the 
Commissioners  for  the  sale  of  Cherokee  lands,  and  re- 
eei  ved  of  them  a  certificate  of  purchase.    The  defendant, 

eo 
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being  in  possession,  refused  to  deliver  up  the  same,  when 
he  was  required  to  do  so,  and  this  action  was  brought  in 
the  nanae  of  the  State,  to  recover  possession  agreeably  to 
the  15th  section  of  the  Act  of  184(>,  (2  Rev.  Stat.  213.) 
The  plaintiff  offered  in  evidence  the  aforementioned 
certificate,  which  the  said  Act  declares  shall  be  evidence 
of  title  and  right  to  sustain  the  action,  when  the  pur- 
chaser has  not  forfeited  his  right  under  the  said  purchase. 
On  the  trial  the  defendant  offered  to  prove  by  parol,  that 
Lindsay  had,  for  a  valuable  consideration,  executed  a 
deed,  by  which  he  transferred,  released,  and  assigned  to 
him  and  his  heirs,  all  the  interest,  title  and  claim  he  had 
and  held,  as  purchaser,  in  the  aforesaid  tract  of  land,  and  - 
that  the  deed  had  been  fradulently  obtained  and  de- 
stroyed by  Lindsay's  agent  before  it  had  been  registered. 
The  Court  rejected  the  evidence,  the  plaintiff  had  judg* 
menty  and  the  defendant  appealed. 

Baxter,  for  the  plaintiff. 

No  counsel  for  the  defendant. 

Daniel,  J«  The  defendant  omitted  to  take  an  assign- 
ment of  the  certificate,  but  left;  that  in  the  hands  of  Lind- 
say ;  and  until  a  grant  is  issued  for  the  land,  the  State 
can  sustain  an  action  of  ejectment.  By  force  of  the  act, 
the  purchaser,  who  gets  a  certificate,  has  the  right  to  in- 
stitute that  action  in  the  name  of  the  State. 

The  defendant  took  a  deed  of  bargain  and  sale  from 
Lindsay,  which  w^as  never  proved  and  registered ;  and, 
without  registration  in  the  county  where  the  land  lies, 
no  conveyance  for  land,  in  what  manner  or  form  soever 
drawn,  shall  be  good  and  available  in  law.  Rev.  Stat. 
224.  The  deed,  if  it  had  not  been  lost  or  destroyed,  could 
not  have  been  read  in  evidence  for  the  defendant,  either 
either  to  show  title  in  him,  or  to  work  an  estoppel. 

Pift  CuBiAii.  Judgment  affirmed. 
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A  fraud  in  the  coMidaration  or  treaty,  on  which  a  deed  ia  obtained^  ii  a 
ground  for  impeaching  it  in  equity,  bat  it  does  not  avoid  it  at  law.  To 
have  that  effect,  it  is  necessary  the  execution  of  the  deed  should  be  ob- 
tained by  fraud,  so  as  to  make  a  case  for  the  defendants  on  the  plea  of 
non  est  factum. 

When  land  is  cooteyed  in  fee  to  a  person,  under  certain  trusts  mentiened  ia 
the  deed,  the  trustee  can  convey  a  legal  title  to  the  property,  so  as  to  ena- 
ble the  alienee  to  maintain  an  action  of  ejectment.  The  question,  as  to 
his  equiUble  right  to  cenvey,  for  a  different  purpose  than  that  authorized 
by  the  trust,  is  one  of  purely  equitable  jurisdiction,  and  cannot  be  enter- 
tained in  a  Court  of  Law. 

The  cases  of  Logan  y.'iStmmont,  1  Der.  &  Bat.  13,  and  Reed  t.  Jfoore,  3 
Ired.  310,  cited  and  approyed 

Appeal  from  the  Saperior  Court  of  Law  of  Cabarrus 
County,  at  the  Spring  Term,  1846,  his  Honor  Judge 
Caldwbll  presiding. 

Upon  the  trial  of  this  ejectment,  the  plaintiff,  in  order 
to  shew  a  title  in  his  lessor,  read  in  evidence  a  deed  for 
the  premises  mentioned  in  the  declaration,  which  was 
made  by  the  defendant  to  one  Jacob  Troutman  on  the 
4th  of  May,  1843.  It  purports,  that  the  defendant, 
**  Henry  Troutman,  in  consideration  of  the  sum  of  one 
dollar,  to  him  in  hand  paid  by  the  said  Jacob  Troutman, 
the  receipt  whereof  is  hereby  acknowledged,  hath  bar- 
gained  and  sold  and  by  these  presents  doth  bargain  and 
sell  unto  the  said  Jacob,  his  heirs  and  assigns,  that  cer- 
tain parcel  of  land  lying  &c.  to  have  and  to  hold  to  the 
proper  use  and  behoof  of  the  said  Jacob,  his  heirs  and 
assigns  forever :  In  trust  however,  and  to  the  intent  and 
purpose,  that  the  said  Jacob  hath  entered  surety  for  said 
Henry,  on  a  judgment  obtained  against  him  by  Conrad 
Casper,  before  a  Justice  of  the  Peace  for  an  appeal  to 
the  County  Court  of  Cabarrus  County :  and  if  the  said 
suit  be  decided  in  Court  and  the  said  Henry  Troutman 
shall  be  cast  and  made  liable  for  the  costs  and  shall  fail 


166  SUPREME  COURT. 

Canoy  v.  Troutman. 

to  pay  them  within  two  months  thereafter,  then,  and  in 
that  case  the  said  Jacob  is  to  enter  into  the  premises,  and 
take  possession  and  expose  the  said  lands  to  public  sale 
on  the  premises  for  cash,  after  giving  twenty  days  notice, 
and  out  of  the  money  arising  from  the  sale  of  such  land* 
shall  pay  all  the  costs  and  charges  of  the  aforesaid  suit» 
and  the  residue  of  such  money,  if  any,  shall  pay  to  the 
said  Henry  or  his  assigns."  The  plaintiff  further  proved 
a  sale  made  by  Jacob  Troutman  on  the  premises,  to  the 
highest  bidder,  and  that  the  lessor  of  the  plaintiff  became 
the  purchaser  at  a  fair  price,  and  received  a  conveyance 
from  Jacob  Troutman. 

The  defendant  then,  in  order  to  impeach  the  foregoing 
title,  proved  that  in  April  1845,  Conrad  Casper  obtained 
a  judgment  against  him  before  a  Justice  of  the  Peace 
for  850  ;  and  that  he  prayed  an  appeal  therefrom  and 
obtained  leave  to  give  security  therefor  within  ten  days : 
that  he  applied  to  Jacob  Troutman  to  be  his  surety  for 
the  appeal,  and  proposed  to  give  him,  when  requested,  a 
deed  of  trust  for  his  land  as  an  indemnity ;  and  that  said 
Jacob  assented  thereto,  and  agreed  that  he  would  go  to 
the  Justice,  and  become  the  surety  accordingly :  that 
within  the  ten  days»  the  said  Jacob  went  to  the  Justice, 
in  the  absence  of  the  defendant,  and  offered  himself  as 
surety  for  a  stay  of  execution  ;  and  that  the  lessor  of  the 
plaintiff,  being  then  present,  remarked  to  the  said  Jacob, 
that  the  defendant  did  not  want  a  stay  of  execution,  but 
wanted  an  appeal ;  and  that,  nevertheless,  the  said  Jacob 
persisted  in  becoming  surety  for  the  stay  of  execution, 
instead  of  an  appeal :  that,  within  a  few  days  thereafter, 
Jacob  Troutman  applied  to  the  defendant  to  give  him  the 
deed  of  trust,  as  he  had  promised;  but  did  not  inform  the 
defendant,  that  he  had  not  become  surety  for  an  appeal, 
but  for  a  stay  of  execution :  and  that  the  defendant 
thereupon  executed  the  deed  herein  before  set  forth. 
When  the  stay  of  exiecution  expired,  Jacobi  Troutman 
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paid  the  jadgment,  and  then  made  the  sale  and  convey- 
ance to  the  lessor  of  the  plaintiflf:  at  which  sale  the  de- 
fendant was  present,  and  forbade  the  same. 

Upon  the  foregoing  evidence,  it  was  insisted  on  the 
part  of  the  defendant,  that  Jacob  Troutman  had  been 
guilty  of  a  fraud,  which  avoided  the  deed  to  him ;  and 
therefore,  that  the  plaintiff  could  not  recover.  But  the 
Court  was  of  opinion,  that  there  was  no  evidence  of  a 
fraud  in  obtaining  the  execution  of  the  deed,  and  there- 
fore that  it  was  not  void  on  that  ground. 

And  it  was  further  insisted  on  the  part  of  the  defen- 
danty  that  the  contingency  had  never  arisen,  on  which 
Jacob  Troutman  could  rightfully  sell  and  convey  the 
land.  Without  any  decision  thereon,  a  verdict  was,  by 
the  consent  of  the  parties,  rendered  for  the  plaintiff,  sub- 
ject to  be  set  aside,  and  a  non-suit  entered,  if  the  Court 
should  be  of  opinion  for  the  defendant,  on  that  point  On 
consideration  thereof,  his  Honor  held,  that  no  power  to  sell 
had  accrued  to  Jacob  Troutman,  because  there  had  not  been 
an  appeal,  nor  costs  incurred  in  Court,  which  the  defen* 
dant  failed  to  pay,  as  provided  for  in  the  deed  to  him  ;  and 
therefore,  that  said  Jacob  could  not  make  a  good  title  to 
the  lessor  of  the  plaintiff.  Accordingly,  the  verdict  was 
set  aside,  and  a  judgment  of  non  suit  given :  from  which 
the  plaintiff  appealed. 

OAorne^  for  the  plaintiff. 
AlexandeTf  for  the  defendant 

RuFFiK,  C.  J.  The  Court  is  of  opinion,  that  there  ought 
to  have  been  judgment  for  the  plaintiff  on  the  verdict  in 
his  favour.  On  the  first  point  made,  this  Court  concurs 
with  his  Honor.  A  fraud  in  the  consideration  or  treaty 
on  which  a  deed  is  obtained,  is  a  ground  for  impeaching 
it  in  equity ;  but  it  does  not  avoid  it  law.  To  have  that 
effeety  it  is  necessary  the  execution  of  the  deed  should  be 
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to  pay  them  within  two  months  thereafter,  then,  and  in 
that  case  the  said  Jacob  is  to  enter  into  the  premises,  and 
take  possession  and  expose  the  said  lands  to  public  sale 
on  the  premises  for  cash,  after  giving  twenty  days  notice, 
and  out  of  the  money  arising  from  the  sale  of  such  land, 
shall  pay  all  the  costs  and  charges  of  the  aforesaid  suit, 
and  the  residue  of  such  money,  if  any,  shall  pay  to  the 
said  Henry  or  his  assigns."  The  plaintiff  further  proved 
a  sale  made  by  Jacob  Troutman  on  the  premises,  to  the 
highest  bidder,  and  that  the  lessor  of  the  plaintiff  became 
the  purchaser  at  a  fair  price,  and  received  a  conveyance 
from  Jacob  Troutman. 

The  defendant  then,  in  order  to  impeach  the  foregoing 
title,  proved  that  in  April  1843,  Conrad  Camper  obtained 
a  judgment  against  him  before  a  Justice  of  the  Peace 
for  850  ;  and  that  he  prayed  an  appeal  therefrom  and 
obtained  leave  to  give  security  therefor  within  ten  days : 
that  he  applied  to  Jacob  Troutman  to  be  his  surety  for 
the  appeal,  and  proposed  to  give  him,  when  requested,  a 
deed  of  trust  for  his  land  as  an  indemnity ;  and  that  said 
Jacob  assented  thereto,  and  agreed  that  he  would  go  to 
the  Justice,  and  become  the  surety  accordingly :  that 
within  the  ten  days»  the  said  Jacob  went  to  the  Justice^ 
in  the  absence  of  the  defendant,  and  offered  himself  as 
surety  for  a  stay  of  execution  ;  and  that  the  lessor  of  the 
plaintiff,  being  then  present,  remarkeQ  to  the  said  Jacob, 
that  the  defendant  did  not  want  a  stay  of  execution,  but 
wanted  an  appeal ;  and  that,  nevertheless,  the  said  Jacob 
persisted  in  becoming  surety  for  the  stay  of  execution, 
instead  of  an  appeal :  that,  within  a  few  days  thereafter, 
Jacob  Troutman  applied  to  the  defendant  to  give  him  the 
deed  of  trust,  as  he  had  promised ;  but  did  not  inform  the 
defendant,  that  he  had  not  become  surety  for  an  appeal, 
bat  for  a  stay  of  execution:  and  that  the  defendant 
thereupon  executed  the  deed  herein  before  set  forth. 
When  the  stay  of  execution  expired,  Jacobs  Troutman 
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paid  the  judgment,  and  then  made  the  sale  and  convey- 
ance to  the  lessor  of  the  plaintiflf:  at  which  sale  the  de- 
fendant was  present,  and  forbade  the  same. 

Upon  the  foregoing  evidence,  it  was  insisted  on  the 
part  of  the  defendant,  that  Jacob  Troutman  had  been 
guilty  of  a  fraud,  which  avoided  the  deed  to  him;  and 
therefore,  that  the  plaintiff  could  not  recover.  But  the 
Court  was  of  opinion,  that  there  was  no  evidence  of  a 
fraud  in  obtaining  the  execution  of  the  deed,  and  there- 
fore that  it  was  not  void  on  that  ground. 

And  it  was  further  insisted  on  the  part  of  the  defen- 
dant, that  the  contingency  had  never  arisen,  on  which 
Jacob  Troutman  could  rightfully  sell  and  convey  the 
land.  Without  any  decision  thereon,  a  verdict  was,  by 
the  consent  of  the  parties,  rendered  for  the  plaintiff,  sub- 
ject to  be  set  aside,  and  a  non-suit  entered,  if  the  Court 
should  be  of  opinion  for  the  defendant,  on  that  point.  On 
consideration  thereof,  his  Honor  held,  that  no  power  to  sell 
had  accrued  to  Jacob  Troutman,  because  there  had  not  been 
an  appeal,  nor  costs  incurred  in  Court,  which  the  defen* 
dant  failed  to  pay,  as  provided  for  in  the  deed  to  him ;  and 
therefore,  that  said  Jacob  could  not  make  a  good  title  to 
the  lessqr  of  the  plaintiff.  Accordingly,  the  verdict  was 
set  aside,  and  a  judgment  of  non  suit  given :  from  which 
the  plaintiff  appealed. 

OAorne^  for  the  plaintiff. 
Alexander^  for  the  defendant.      ^ 

RuFFiK,  C.  J.  The  Court  is  of  opinion*  that  there  ought 
to  have  been  judgment  for  the  plaintiff  on  the  verdict  in 
his  favour.  On  the  first  point  made,  this  Court  concurs 
with  his  Honor.  A  fraud  in  the  consideration  or  treaty 
on  which  a  deed  is  obtained,  is  a  ground  for  impeaching 
it  in  eqaity ;  but  it  does  not  avoid  it  law.  To  have  that 
effeet,  it  is  necessary  the  execution  of  the  deed  should  be 
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obtained  by  fraud  ;  bo  as  to  make  a  case  for  the  defei>> 
dant  on  non  est  factum.  Logan  v.  SimmonSf  I.  Dev.  & 
Bat.  13.    Reed  v.  Moore^  3  Ired.  310. 

Upon  the  other  point  the  Superior  Court  treated  the 
deed,  as  if  it  created  only  a  power  in  Jacob  Troutman  to 
make  a  sale  in  certain  events ;  which  events,  it  is  very 
clear,  did  not  occur.  But  that  is  not  the  true  construe* 
tion  of  the  instrument.  It  neither  confers  a  contingent 
power  merely,  nor  even  an  estate  on  condition.  But  it  is 
a  deed  of  bargain  and  sale  in  fee,  and  carries  with  that 
estate  every  legal  incident  to  it,  including  that  of  aliena*- 
tion.  The  estate  is  absolute  at  law,  without  any  limita- 
tion or  restriction.  It  is  true  the  legal  estate  is  conveyed 
and  accepted  upon  a  trust,  and  on  it  are  engrafted  certain 
conditions  and  restrictions.  But  with  the  construction 
and  enforcing  of  trusts,  or  giving  redress  for  the  breach 
of  them,  a  Court  of  law  has  no  concern.  That  jurisdic- 
tion belongs  to  another  tribunal ;  which  may,  and  pro- 
bably, will  hold  the  present  lessor  of  the  plaintiff  to  hold 
the  legal  title  precisely  upon  the  same  trusts,  on  which 
his  bargainor  did.  Yet  he  is  not  the  less  tenant  in  fee 
by  virtue  of  the  conveyances  from  the  defendant  to  Jacob 
Troutman,  and  from  the  latter  to  him  ;  and  as  tenant  in 
fee  he  must  recover  in  an  action  of  ejectment  against 
even  his  own  cestui  que  trusty  because  a  Court  of  law 
cannot  take  notice  of  a  trust,  except  so  far  as  it  is  in  some 
instances  made  the  subject  of  cognizance  at  law  by  cer- 
tain statutes.  Not  only  does  this  deed  convey  the  estate^ 
iind  not  simply  create  a  power  in  Troutman  to  sell,  but 
it  does  not  convey  the  estate  as  a  mortgage  does^upon  a 
eonditioUt  by  the  performance  of  which  the  estate  of  the 
mortgagee  determines  and  the  title  revests  in  the  mortga* 
gor  without  a  reconveyance.  Thus  in  the  case  of  a  pro- 
per mortgage,  if  the  mortgagor  pay  or  tender  the  money 
at  the  day,  he  saves  the  forfeiture  of  the  estate,  and  it  is 
immediately  in  him  by  force  of  the  ternois  of  the  deed,  a» 
a  legal  interest    But  deeds  of  trust  like  the  present,  are 
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entirely  different,  and  convey  the  whole  title  at  law  to  the 
trustee,  and  he  is  accountable  in  equity  only.  It  is  in 
vain  to  say,  that  he  ought  not,  according  to  the  trusts,  oa 
which  he  took  the  legal  title,  to  have  sold.  For,  still  he 
had  the  legal  title  and  conveyed  it ;  and  the  legal  title  . 
ought  always  to  carry  a  person  through  a  Court  of  law 
in  an  action  turning  on  the  title.  For  an  injury  to 
another,  by  perverting  his  legal  title  to  a  different  pur- 
pose from  that  on  which  he  took  it,  he  is  amenable  in  a 
different  form. 

The  judgment  must  therefore  be  reversed,  and  judg- 
ment be  entered  for  the  plaintiff  on  the  verdict  in  his 
favour. 

Fee  Curiam.  Judgment  reversed  and  judgment  for  the 
plaintiff. 


THOMAS  LOCKE  ««.  TIMOTHY  ANDRES. 

To  m«k«  tpeoifio  articlea  payments,  tbey  mast  be  reoeired  as  payments,  or 
by  subsequent  agreement  they  must  be  applied  as  payments. 

Appeal  from  the  Superior  Court  of  Law  of  Bladen 
County,  at  the  Fall  Ter^,  1846,  his  Honor  Judge  Settle 
presiding. 

The  action  is  debt  upon  a  judgment,  and  the  plea,  pay- 
ment. On  the  trial  the  defendant  proved  by  a  witness, 
that  the  plaintiff  had  been  indebted  to  one  Alfred  Andres 
on  a  note  for  9100 ;  and  that  the  plaintiff  requested  the 
witness  to  get  Alfred  Andres  to  take  the  plaintiff's  judg- 
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ment  against  the  defendant,  and  credit  his  note  for  the 
amount  of  it ;  but  that  Alfred  Andres  never  gave  the 
credit  on  the  plaintiff's  note,  but  required  the  plaintiff 
to  pay  the  whole  note  in  cash,  and  the  plaintiff  did  so. 
The  defendant  further  proved,  that  he  had  at  several 
times,  let  Alfred  Andres  have  small  quantities  of  bacon. 
Upon  that  evidence  the  defendant  moved  the  Court  to 
instruct  the  jur}%  that  they  might  find  a  payment  on  the 
plaintiff's  judgment  to  the  amount  of  the  value  of  the 
bacon  got  by  Alfred  Andres.  But  the  Court  refused  to 
give  the  instruction  ;  and,  from  a  verdict  and  judgment 
for  the  whole  of  the  plaintiff's  demand,  the'  defendant 
appealed. 

D.  Reid^  for  the  plaintiff. 
Strange t  for  the  defendant. 

KuFFiN,  C.  J.  The  instruction  was  very  properly  re- 
fusedy  for  there  was  no  evidence  from  which  a  payment 
could  have  been  inferred.  If  the  defendant  had  owed  the 
debt  to  Alfred  Andres,  the  bacon  would  not  have  been  a 
payment,  properly  speaking,  but  only  formed  the  subject 
of  a  mutual  demand,  that  might  have  been  set  off.  To 
make  specific  articles  payments,  they  must  be  received 
as  payments,  or  by  subsequent  agreement  they  must  be 
applied  as  payments.  But  the  case  could  not  be  viewed 
a«  favourably  to  the  defendant,  as  to  suppose  even,  that 
the  defendant's  debt  belonged  to  Alfred  Andres.  There 
was  merely  a  proposal  by  the  plaintiff,  through  the  wit- 
ness, that  Alfred  Andres  should  accept  the  plaintiff's 
judgment  as  a  credit  on  the  plaintiff's  debt  to  him.  It 
did  not  appear,  that  the  witness  ever  communicated  the 
proposal  to  Alfred  Andres ;  much  less  that  the  latter  had 
acceded  to  it ;  and  still  less  that  the  defendant  was  a 
party  to  any  arrangement  made  in  compliance  with  the 
plaintiff's  proposal.  On  the  contrary,  the  plaintiff  was 
required  to  pay,  and  did  pay,  the  whole  of  his  debt  to 
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Alfred  Andres,  as  he  was  bound  to  do.  There  is  bo 
ground  whatever,  on  which  the  defendant  can  ask  the 
plaintiff  to  answer  for  the  bacon  sold  to  Alfred  Andres, 
and  especially,  to  treat  the  value  of  it  as  a  payment  on 
this  debt. 

Per  CuRiAfti4  Judgment  affirmed. 


RlTANNA  SHBtOULL  vs.  ELt  ECHARD. 

A  tMtaAor  deviiad  to  hia  wife  during  her  life  or  widowhood  all  hie  eitate  ex- 
eept  what  he  sbonld  by  hie  will  otherwise  dispose  of.  He  then  gives  cer- 
taio  property  to  his  children  to  be  theirs  at  his  decease.  Then  comes  this 
clause :  "  Also,  at  the  decease  of  my  wife,  I  give  to  my  son  6.  my  man 
Stephen,  and  to  my  son  L.  my  man  Charles.  Also  I  give  and  beqoeath 
to  my  son  L.  W.  all  my  lands  Slc"  (on  which  he  had  previously  given  his 
wife  a  life  estate.)  "Also  unto  my  son  L.  W.  I  give  my  two  boys  Dick 
sad  David  with  their  mother."  Heldt  that  these  negroes  did  not  pass  im« 
mediately  to  L.  W.  bat  only  in  remainder  after  the  death  er  mairiage  of 
th*  widow. 


Appeal  from  the  Superior  Court  of  Law  of  Catawba 
County,  at  the  Spring  Term,  1646,  his  Honor  Jndge 
Caldwell  presiding. 
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This  is  an  action  of  detinue  for  a  negro  man  named 
David,  whom  both  parties  claim  under  the  will  of  Alex- 
ander Sherrill,  deceased.  In  k  are  the  following  dlspo- 
•sitions : 

"  I  give  and  bequeath  to  my  wife  during  her  life 
or  widowhood,  all  my  estate,  both  real  and  personal,  ex* 
cept  what  may  be  hereinafter  otherwise  disposed  of,  to 
have  the  disposal  and  control  of  the  same,  with  all  my 
debts  and  demands  that  may  be  owing  me,,  with  all  my 
household  eficcts,  furniture,  farming  utensils,  and  stock. 
My  will  is,  that  my  son  Logan  W.  continue  to  live  with 
his  mother,  and  attend  to  the  management  of  the  farm, 
and  that  he  shall  have,  of  the  proceeds  of  the  crop,  200 
bushels  of  corn  annually,  if  there  be  that  much  to  spare 
over  and  above  the  support  of  the  family  and  stock. 
Also,  my  w  ill  is  that  he  shall  have  two  beasts,  a  roan 
horse,  and  a  gray  filly,  as  his  property  at  my  decease. 
Unto  my  son  Lawson,  I  give  the  piece  of  land  lying  on 
the  west  side  of  the  branch  that  runs  between  my  dwel- 
ling and  his,  to  have  and  to  hold  to  him  and  his  heirs  for- 
ever, after  my  decease. 

'*  And  whatever  I  have  given  to  any  of  my  children,  or 
may  give  them  previous  to  my  decease,  I  wish  them  to 
retain  without  any  account  thereof  hereafter. 

*•  Also  at  the  decease  of  my  wife,  I  give  to  my  son 
Gabriel,  my  man  Stephen,  and  to  my  son  Lawson,  my 
man  Charles.  Also  I  give  and  bequeath  unto  my  son  Logan 
W.  all  my  lands,  except  what  I  have  given  above  to  Law- 
son, to  have  and  to  hold  the  same  to  the  use  of  himself 
and  his  heirs  forever ;  and  also  unto  my  son  Logan  W. 
I  give  my  two  boys  Dick  and  David  with  their  mother 
Leah. 

"  To  my  daughter  Polly,  I  give  v8250  at  my  decease, 
which  shall  be  laid  out  by  my  executor  in  a  negro  girU 
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which  she  shall  have  for  herself  and  her  heirs  forever. 
My  woman  Charlotte,  I  allow  my  wife  to  dispose  of  as 
she  may  think  proper.  My  wagon,  I  allow  my  sons  Law« 
son  and  Logan  W.  to  have.  And  further  my  will  is,  that 
the  money  belonging  to  me  and  all  debts  due  the  estate 
at  the  decease  of  my  wife,  she  may  dispose  of  amongst 
the  children  as  she  may  think  proper." 

The  sole  question  made  upon  the  trial  was,  whether 
the  slave  Davids  was  given  by  the  will  for  life  to  the 
widow  (who  is  the  plaintiff)  with  a  limitation  over,  upon 
her  death  to  Logan  W.  Sherrill,  or  was  given  immediate- 
ly and  absolutely  to  the  son,  under  whom  the  defendant 
claims.  By  consent  of  the  parties  a  verdict  was  ren- 
dered  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
on  that  question ;  it  being  agreed,  that,  if  the  Court  should 
construe  the  will  as  giving  the  negro  to  the  plaintiff  for 
her  life,  there  should  be  judgment  upon  the  verdict  for 
her ;  or  otherwise,  that  the  verdict  should  be  set  aside, 
and  a  nonsuit  entered.  The  Court  was  of  opinion  against 
the  plaintiff,  and  set  aside  the  verdict,  and  gave  judgment 
as  upon  a  nonsuit,  and  the  plaintiff  appealed. 

Alexander,  J,  H,  Wheeler,  and  J.  IL  Bryan,  for  the 
plaintiff. 

Craig,  for  the  defendant. 


RuFFiK,  C.  J.  This  Court  differs  from  his  Honor  upon 
the  construction  of  the  will.  As  the  case  comes  here,  it 
ip  to  be  assumed,  that  the  plaintiff  proved  the  assent  of 
the  executor,  and,  therefore,  that  the  only  enquiry  is  as 
to  the  construction  of  the  wilL  We  entertain  a  decided 
opinion^  that  the  testator  intended  his  wife  to  have  the 
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slave  for  life.  By  the  first  clause  a  general  gift  of  every 
thing,  real  and  persona],  is  made  to  her  daring  life  or 
widowhood,  with  an  exception  of  what  may  be  otherwise 
disposed  of  in  that  instrument.  Afterwards,  the  testator 
gives  to  Logan  W.  two  horses — **  as  his  property  at  my 
decease/'  and  to  his  son  Lawson  a  part  of  his  land  then 
occupied  by  the  devisee,  and  adjoining  his  own  residence^ 
•*  to  him  and  his  heirs  after  my  decease."  Then  follows 
ihe  clause  in  which  David  is  disposed  of,  4tnd  which  bci- 
gins  thus ;  **  At  the  decease  of  my  wife  I  give  to  my  son 
Gabriel^  my  man  Stephen,  and  to  Lawson  my  man  Charles 
Also  I  give  to  my  son  Logan  W.  all  my  land,  except  that 
^ven  to  Lawson  ;  and  also  my  two  boys  Dick  and  David/ 
Upon  this  jclause  by  itself,  or  rather  construed  together 
with  the  clause  in  favor  of  the  wife  in  the  beginning  of 
the  will,  (and  without  any  regard  to  expressions  in  other 
parts  of  the  instrument,)  the  son  Logan  W«  could  no( 
take  until  the  decease  (or,  at  all  events,  the  marriage)  of 
the  wife.  The  grammatical  construction  establishes  that 
position.  For,  after  gifts,  in  the  first  part  of  the  clause, 
of  two  slaves  to  the  sons  of  Gabriel  and  Lawson,  limited 
^expressly  to  commence  ''at  the  deeease  of  ray  wife,'*  come, 
in  the  same  clause,  the  two  gifls  to  the  son  Logan  W. 
the  one  of  land ;  which  begins  with  the  word,  "  also^ 
that  is,  "  in  like  manner  ;"  the  other,  of  negroes  Dick  and 
David,  which  begins  with  the  words,  " and  also**  that  is 
again, 'Mn  like  manner;"  which  clearly  connect  those 
gifls  to  this  son  with  those  to  the  two  others,  as  all  hav^ 
ing  the  same  beginning,  namely,  at  the  death  of  the  wife. 
But  this  is  rendered  yet  more  certain  by  the  connexion 
between  the  two  gifts  to  Logan  W.  himself.  That  of  the 
land  is  unquestionably  in  remainder  after  the  death  or 
marriage  of  the  mother.  For,  independent  of  the  term 
**  also,"  which  couples  this  gift  with  those  to  the  two 
^ther  sons,  there  is  the  decisive   circumstance,  that  the 
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iland  given  to  bim  includes  the  tract  on  vAatfk  tlie-  testae 
tMT  resided,  which,  as  far  as  we  can  see,  wa^^ail  thid  tet^ 
tator  had  besides  that  given  to  LawBon  \  attd  he  had^  it 
a  previous  part  of  his  will,  in  a  very  particular  man- 
ner directed,  that  this  same  son  Logan  W.  should  live 
with  his  mother  on  that  farm,  and  manage  it  for  her,  re* 
reiving  a  compensation  in  part  of  the  annual  productions; 
when  they  might  exceed  the  consumption  of  the  mother's 
^ieimily.  Besides,  unless  the  wife  took  that  part  of  the 
land,  she  would  get  no  real  estate,  notwithstanding  the 
express  gift  of  realty  to  her  in  the  first  clause  :  for,  as 
has  already  been  remarked,  the  testator  had  but  the  tract 
he  and  his  son  Lawson  lived  on,  and  the  gift  of  the  latter 
part  was  expressly  to  take  effect  at  the  testator's  death* 
It  being  clear,  then,  that  the  son  Logan  W.  takes  the 

land,  only  after  the  death  of  the  mother,  it  follows,  that 
the  gift  of  the  slaves  to  the  same  person,  and  connected 

with  the  gift  of  the  land  by  the  words  ''  and  also,''  i9 
likewise  in  remainder  after  a  previous  life  estate  of  Ihe 
mother.  Furthermore,  this  construction  is  4^)ifbr6ed  by 
the  explicit  manner,  in  which,  when  the  testator  meai^ 
an  immediate  gift  to  his  children,  he  so  declares,  in  plain 
contrast  to  the  gifts  intended  to  take  effect  after  the  en«- 
joymeut  of  his  wife.  Thus,  in  the  two  clauses,  preceding 
that  on  which  this  controversy  arises,  he  gives  Logan 
W.  two  horses,  and  Lawson  land^  each^  **  at  my  decease  f 
and  in  the  clause  next  following  it,  the  testator  gives 
his  daughter  Polly,  also,  **  at  my  decease,"  a  sum  to  pur- 
chase a  negro  girl.  Between  those  provisions,  comes- 
that  under  consideration,  beginning  with  ^  at  my  wife^s 
decease,"  and  t/ien  giving  a  negro,  each,  to  two  sons ; 
**  also"  the  residue  of  his  land  to  the  son  Logan  W.  ^  and 
also,"  Dick  and  David  to  the  same  son.  Upon  the  whole 
will,  therefore,  the  intention  is  quite  clear,  that  the  wife 
was  to  have  an  interest  during  life  or  widowhood,  in  the 
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land  and  negroes  given  to  the  son  Logan  W.  and*  the 
jadgment  most  be  reversedt  and  judgment  given  on  the 
verdict  for  the  plaintiff. 

Pbk  Curiam.    Judgment  reversed  and  judgment  for  the 
plaintiff. 


DCT*  At  the  session  of  the  General  Assembly  in 
1846-47,  Edward  Stanlt,  Esquire,  was  elected  Attor- 
mnr  GENBRAii,  in  the  place  of  Spixr  Whitakbr,  Esquire, 
whose  term  of  office  had  expired,  and  was  thereupon 
commissioned  by  the  Governor. 
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JOSEPH  DOUB  vs.  JOSEPH  UAUSER,  Aoai'a. 

In  an  action  of  debt  upon  a  bond,  where  tbo  defendant  has  pleaded  aeveraf 
pleas,  and  among  others  the  plea  of  non  est  factum,  and  the  jury  find  aJl 
the  pleas  in  favor  of  the  defendant,  this  Court  is  concluded  by  that  verdict 
and  cannot  iuquire  iuto  the  instructions  of  the  Court  below,  as  to  the  other 
pleas,  whether  those  instructions  were  erroneous  or  not. 

The  cases  of  Morrisey  v.  Bunting,  1  Dev.  6,  Bulloch  v.  Bulloch,  3  Dev.360y 
Martin  v.  Waugh,  2  Dev  and  Bat.  518,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Stokes 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Manly  presiding. 

This  was  an  action  of  debt,  brought  in  1844,  upon  a, 
bond  for  $668,  due  2d  June,  1826,  purporting  to  be  exe- 
cuted by  Noah  Ward,  William  J.  Ward,  Elijah  Ward 
and   Henry  Doub.^  Pleas :    Non  est  factum,  and  the 
Statute  of  1826,  raising  a  presumption  of  payment  upon 
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bonds  after  ten  years  from  the  day  of  payment.  It  was 
in  proof,  that  in  the  year  1831,  three  of  the  obligorSt  to- 
wit :  Wiley  J.  Ward,  Elijah  Ward  and  Henry  Dtoub,  had 
sent  the  bond  to  Tennessee,  with  a  power  of  Attorney 
from  them  to  collect  the  debt  of  Noah  Ward,  who  it  ap- 
peared, was  the  principal  obligor. 

And,  in  the  further  progress  of  the  cause,  the  plJaintiflf 
offered  in  evidence,  upon  the  issue  rnider  the  Statute,  ask 
admissible  and  pertinent  to  repel  the  presumption  created 
thereby,  an  exemplification  of  a  record  Irom  Tennessee 
of  one  of  the  Courts  in  that  State,  in  a  cause  between 
himself,  the  plaintiff  in  this  cause,  and  Noah  Ward  r 
wherefrom  it  would  appear,  that .  a  recovery  had  been 
effected  upon  the  bond  now  in  suit,  and  in  the  year  1840' 
the  sum  of  8600  made  upon  a  JJ.  fa.  on  the  Judgment.  • 

This  evidence  was  objected  to,  and  the  Court,  deem- 
ing it  inadmissible,  so  ruled  ^  for  whioh  the  plaintiff  ex.- 
cepts.  In  obedience  to  instructions  fVom  the 'Court,  the 
Jury  found  a  verdict  for  the  defendant,  and  the  plaintiff 
appealed  from  the  judgment  thereon^ 

No  counsel  for  the  plaintiffs 
Moreheadf  for  the  defendant. 

Nash,  J.  It  was  an  action  of  debt  on  a  bond.  The- 
defendant  pleaded,  non  est  factum^  payment  and  set  off,, 
accord  and  satisfaction,  release,  solvit  ad  diem  aad  solvit 
post  diemrthe  Act  of  1 826-7,  presuming  payment,  &c.  To 
rebut  the  presumption  of  payment,  the  plaintiff  offered  in 
evidence  a  judgment  recovered  in  his  name  upon  this 
bond  against  Noah  Ward,  the  principal  obligor,  but  upon 
which  thefe  had  been  a  partial  payment  only,  made  in 
the  year  1840.  The  action  against  Ward  was  commenced 
in  1831.  This  testimony  was  rejected  by  the  presiding 
Judge,  and  under  his  instraetions  the  jury  found  a  verdiot 
for  the  defendant. 

In  the  case  presented  to  us,  it  appears  that  the  jury 
Ibnnd  all  the  issues  ia  favor  of  the  defendant^  and  oC 
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course  passed  upon  their  plea  of  non  est  factum.  That 
Anding  pats  an  end  to  the  case,  for  the  jury  have  said  it 
was  Jiot  the  deed  of  the  defendant.  It  is  unnecessary  to 
express  any  opinion,  as  to  the  correctness  of  the  presiding 
judge  in  ruling  out  the  testimony  offered  by  the  plaintiffl 
We  are  precluded  from  so  doing,  by  several  adjudications 
of  this  Court,  Marrisey  v.  Bunting,  1  Dev.  6.  Buttock  v. 
Buttock,  S  Dev.  260.  Martin  v.  Waugk,  %  Pev.  and 
Bat.  518. 

Pjut  CvRUM.  Judgment  affirmed. 


DOE  EX  DEM.  DANIEL  McPH  AUL'S  HEIRS  e«.  JOHN  GILCHRIST 

Where  a  grant  called  for  certain  coaraes  and  dietancesi  and  from  the  laet 
(the  third  line,)  <*  thence  No.  87  W.  199  polee  te  a  hickory,  thence  th& 
Murfet  of  the  Swamp  to  the  beginning."  Held,  that  though  the  dietane* 
frum  the  lait  comer  to  the  Swamp  gave  out  nine  chains  and  fifty  Unfai 

.  Hwa  the  Snrampf  and  no  hickory  comer  was  to  he  found,  nor  was  thepn 
any  proof  of  its  existence,  yet  the  line  should  be  extended  to  the  Swanp 
and  thence  pursue  its  connies. 

Held  further,  that  the  declaration  of  an  owner  of  the  land,  that  his  ibntA 
line  ran  from  the  terrainatien  of  the  distance  mentioned  in  the  third  lisiit 
directly  to  the  beginning,  did  not  of  iteelf  divest  him  of  his  title  to  Hhm 
land,  lying  between  that  line  and  the  Swamp. 

Under  our  confiscation  of  laws,  in  the  absence  of  commissioners  or  other 
officers  appointed  by  law  for  that  purpose,  the  County  Court  had  no  a«* 
thority  to  seiie»  condemn  and  sell  the  property  of  any  Tory  of  the  Ksfvo* 
Intion,  then  dead,  without  notice  to  his  heirs. 

The  eases  of  Den  ex  dem.  Sandifer  v.  FoHer,  1  Hay.  277,  Hart^fiM  v. 

WeMrookt  1  Hay.  358,  and  Pender  v.  Coor,  3  Hay.  183,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law,  of  RobeMm 
County,  at'  the  Spring  Term,  1847,  his  Honor  Judge 
Battxc  presiding. 
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This  was  an  action  of  ejectment  to  recover  the  posses« 
Bion  of  a  small  parcel  of  land,  of  which  it  was  admitted 
that  the  defendant  was  in  possession. 

The  plaintiff  claimed  under  a  grant  to  James  Pace, 
made  in  1760.     They  could  show  no  conveyance  from 
James  Pace,  but  they  produced  a  deed  from  William 
Pace  to  Richard  Smith,  dated  1 763,  and  a  deed  from  the 
said  Smith  to  Neil  McPhaul  dated  1772,  in  both  which 
deeds  the  same  description  was  given  as  in  the  grant  to 
James  Pace.     The  plaintiffs  ihcn  introduced  as  a  witness, 
Mrs.  McArthur,  who  testified  that  she  was  a  daughter  of 
jVril  McPhaul,  that  her  Father  died  about  the  close  of 
the  Revolution  prior  to  the  year  1784,  leaving  Daniel 
McPhaul  his   eldest  son  ;  that  her  father  was  a  Tory 
Captain  and  died  in   Charleston,  in   the    service  of  the 
British  Government,  that  her  mother  resided  on  a  dif- 
ferent tract  of  land,  from  that  which  her  father  bought  of 
Richard  Smith,  and  tliat   the  witness  and  her  brother 
made  a  crop  about  the  lime  of  the  deatli  of  her  father, 
with  the  permission  of  her  mother,  on  tlie  Smith  land ; 
that  shortly  afterwards  her  brolher  married  and  settled 
on  the  land  bou^rht  of  Smith,  and  continued  to  reside  on 
it  from  that  time  until  his  death,  since  the  commence- 
ment of  this  suit.     Mr.  Campbell,  another  witness  for  the 
plaintifiV,  also  proved  that  Daniel  Mclliaul  was  the  eldest 
son  of  Neil  McPhaul,  and  that  he  took  possession  of  the 
land,  which  his  father  bought  of  Smith,  in  less  than  five 
years  after  the  Revolution  and  continued  to  reside  on  it 
until  after  the  commencement  of  this  suit.     The  plaintiffs 
then  introduced  one  of  the  surveyors,  Mr.  Fauly,  who 
testified  that  the  beginning  corner  of  the  grant  to  James 
Pace  was  admitted  ;  that  he  found  a  red  oak  standing 
there  marked  as  a  corner  with  marks  apparently  corres- 
ponding with  the  age  of  the  grant ;  that  he  ran  the  courses 
and  distances  called  for  as  the  first,  second,  and  third 
lines  of  the  grant,  but  he  found  no  marked  treas  on  either 
of  said  lines;  that  a  corner  was  marked  at  the  end  of  the 
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second  line,  but  apparently  of  a  very  recent  date ;  that  he 
found  no  hickory  or  any  other  tree  marked,  as  a  corner 
at  the  end  of  the  third  line,  which  was  nine  chains  and 
fifty  links  from  the  white  oak  swamp  on  the  direct  line 
to  it.  The  plaintiffs  contended  that  the  call  for  the  fourth 
line  of  the  grant  to  Pace  which  was  from  the  fourth  cor- 
ner, **  thence  the  courses  of  the  swamp  to  the  beginning," 
entitled  them  to  go  from  the  end  of  the  third  line  in  a 
direct  line  to  the  swamp,  and  thence  along  the  edge  of 
the  swamp  to  the  beginning,  which  would  include  the 
laud  in  dispute,  and  they  insisted  that  the  swamp  was 
intended  as  the  western  boundary  of  their  land. 

The  defendant  claimed  under  a  deed  of  recent  date 
and  contended  that  the  line  was  the  fourth  from  the  cor- 
ner of  the  third  line  direct  to  the  beginning  line  of  the 
plaintiff's  grant,  both  because  that  was  the  proper  con- 
struction of  the  call  of  the  fourth  line  under  the  grant  to 
Pace,  and  because  Daniel  McPhauI  recognised  it  as  the 
line  of  his  land,  and  to  establish  this  fact,  he  introduced 
Mr.  Campbell,  who  testified  that  he  was  the  brother-in- 
law  of  Daniel  McPhaul,  that  the  witness  owned  a  seven- 
ty acre  tract  of  land  adjoining,  and  that  Daniel  McPhaul 
never  claimed  that  his  third  line  ran  through  witness' 
said  land  ;  that  some  thirty  or  forty  years  ago  he  heard 
Daniel  McPhaul  say,  that  the  line  represented  as  running 
directly  from  the  end  of  the  distance  of  the  third  line, 
was  his  line  and  saw  some  marked  trees  upon  it,  but  they 
were  fresh  marks.  Neil  Patterson,  another  witness  for 
the  defendant,  testified  that  he  was  living  with  Daniel 
McPhaul  in  1838  and  1839,  and.  being  a  blacksmith,  he 
wanted  some  coal  and  asked  Malcolm  McPhaul,  a  son  of 
Daniel,  and  now  one  of  the  lessors  of  the  plaintiffs, 
whether  he  could  not  make  it  from  the  tops  of  certain 
pine  trees,  which  the  defendant  had  cut  down  in  clearing 
a  field  within  the  disputed  ground,  when  Malcolm  told 
him  that  he  would  have  to  ask  the  defendant  for  the 
privilcdge  of  taking  them. 
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The  defendant  contended  further,  that  the  plaintiffs 
had  no  title  to  the  land,  which  they  claimed,  because  it 
had  been  confiscated  by  the  State  in  the  year  1782,  as 
the  property  of  Neil  McPhaul,  on  account  of  his  having 
joined  the  enemy ;  and  introduced  a  record  from  the 
office  of  the  County  Court  of  Bladen  County,  a  copy  of 
ivhich  is  sent  as  a  part  of  this  case. 

The  Court  held,  that  the  judgment  of  confiscation  relied 
on,  did  not  take  away  the  title  of  the  plaintifis,  because 
at  the  time  it  was  given,  the  title  of  Neil  McPhaul  had 
descended  to  his  oldest  son  and  heir  at  law,  Daniel* 
and  that  Daniel  was  entitled  under  our  constitution  to  a 
trial  by  jury  before  his  title  could  be  divested ;  and  fur- 
ther,  that  though  the  Court  declared  the  said  land  to  be 
confiscated,  it  had  never  been  taken  possession  of  by  any 
officer  for  the  State.  The  Court  held  further,  that  ihtt 
oall  in  the  grant  to  Pace,  which  was  also  contained  in 
the  deeds  from  William  Pace  to  Richard  Smith*  and  from 
him  to  Neil  McPhaul,  carried  the  fourth' line  to  the 
£swamp,  and  along  the  edge  of  the  swamp  to  the  begin- 
ning, and  that  the  evidence  introduced  by  the  defendant, 
to  show  that  Daniel  McPhaul  only  claimed  to  the  line 
mentioned  before,  did  not  divest  him  of  his  title  to  the 
piece  in  dispute,  in  the  absence  of  any  conveyance  from 
him  or  an  adverse  possession  held  under  such  circamstaa- 
oes  as  would  give  title  to  the  possessor.  The  jury  re- 
turned a  verdict  for  the  plaintiff,  and  the  defendant  moved 
for  a  new  trial  for  error  in  the  charge  of  the  Court. 
Motion  over-ruled,  and  judgment  for  the  plaintiff,  from 
which  the  defendant  appealed. 

[Coyy  of  t?te  Record  from  the  County  Court  of  Bladen-l 

"  STATE  OF  NORTH  CAROLINA,  ) 

Bjladbn  County.      I 

At  a  CouDty  Court  of  Pleas  and  Qoarter  Setnoiu  held  for  the  Covnty  of 
Bladen  on  the  first  Monday  of  Augwt,  1842.    Present,  &o. 

The  widow  of  Neii  McFall,  being  oited  to  appear  before  this  Court,  to 
shew  eaasoi  if  any  she  has,  why  the  estate  of  her  husband,  Neil  MoFall, 
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•bMild  not  be  forfeited,  and  the  said  widour  acknowledj^ed  that  her  husband 
had  joined  the  enemy  of  this  State  and  acknowledi^ed  the  right  of  oonfisea- 
tioD,  and  the  Coart  were  of  opinion  that  the  said  McFaJl*s  estate  be  eon6s* 
cated." 

Copy  of  record  certified  in  the  usual  foria. 

Strangey  for  tbe  plaintiffs. 
Badger^  for  the  defendantr 

Daniel,  J.  The  lessor*  of  the  ptaintiff  cfaiined  all 
the  land,  contained  within  the  boundaries  of  a  grant 
made  in  the  year  1760,  to  James  Pace,  lying  on  tbe  east 
side  of  Drowning  creek,  beginning  about  a  mile  above 
Overstreet's  bridge  at  a  red  oak,  thence  87  E«  179  poles 
to  a  pine,  then  S.  3  W.  179  poles  to  a  pine ;  thence  N. 
87  W.  179  poles  to  a  hickory ;  thence  tbe  courses  of  the 
swamp  to  the  beginning.  The  distance  mentioned  in 
the  third  line  gave  out  nine  chains  and  fifty  links  from 
the  swamp ;  there  was  no  hickory  corner  to  be  found, 
nor  any  proof  of  its  existence.  The  Judge  charged  the 
jury,  that  the  call  of  the  fourth  line  of  the  grant  from 
the  hiokory,.  ^  thence  the  courses  of  the  Swamp  to  the  6e« 
ginning^  entitled  them  to  extend  the  third  line  to  the 
•wamp,  (a  natural  boundary,)  and  thence  along  the 
swamp  to  the  beginning  red  oak.  This  part  of  the  charge 
we  think  was  correct.  In  Den  ^c,  Sandifer  v.  Foster^  1 
Hay.  Rep.  247,  the  call  of  the  last  line  was,  ^  thence 
along  the  river  to  the  beginning  ;*'  the  river  was  held  to» 
be  the  boundary,  although  the  line  coming  towards  the 
river  called  for  a  white  oak  at  its  termination ;  which 
was  half  a  mile  distant  from  the  river.  Hartsfield  Vr 
Westbrooky  1  Hay.  268,  Pender  v.  Coor^  2  Hay.  183. 

2dly.  The  Judge  charged  that  the  declaration  of  Dan- 
iel McPhauU  that  his  fourth  or  west  line  rmi  from  the 
termination  of  the  distance  mentioned  in  the  third  line,  to 
the  beginning  red  oak,  did  not  divest  him  of  his  title  to 
the  land,  Tyhtg^  between  that  line  apd  the  swamp,  in  tbe 
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absence  of  any  conveyance  from  him,  or  adverse  posses- 
sion, held  under  such  circumstances  as  would  give  a  title 
to  the  possessor.  We  see  no  error  in  this  part  of  the 
charge.  If  the  land  in  dispute  belonged  to  Daniel 
McPhaul,  he  could  not  part  with  the  title  to  it  by  parol. 
Nor  was  his  admission  binding  on  him  and  those  who 
claim  under  him,  if  they  were  made  under  ignorance  or 
(i  clear  mistake  of  his  rights. 

3dly.  Neil  McPhaul,  in  the  year  1772,  purchased  the 
land  mentioned  in  the  aforesaid  patent  of  Richard  Smrth. 
Neil  McPhaul  died  about  the  Close  of  the  Revolutionary 
War,  and  before  the  year  1784,  leaving  Daniel  McPhaul 
his  eldest  son  and  heir  at  law.  The  heir  entered  on  the 
land,  shortly  after  the  death  of  his  father,  and  continued 
to  reside  on  it  from  that  time  to  the  commencement  of 
this  suit.  Neil  McPhaul  was  a  Tory,  and  died  a  captain 
in  the  service  of  the  British  Government.  The  County 
Court  of  Bladen,  at  its  August  sessions,  1782,  entered  a 
judgment  of  confiscation  of  the  estate  of  Neil  McPhaul, 
as  is  mentioned  in  the  case.  The  Legislature  had,  by 
the  confiscation  acts,  declared  that  the  lands  of  all  such 
persons,  as  adhered  to  and  aided  the  enemy,  by  taking 
up  arms  in  their  favor,  should  be  forfeited.  Commission- 
ers of  confiscation  were  directed  to  be  appointed  in  each 
county,  who  were  to  give  bond  and  take  an  oath  faith- 
fully to  perform  their  duties.  The  duties  of  these  Com- 
missioners, was  to  take  possession  of  lands  and  moveable 
property,  in  the  name,  and  for  the  use  of  the  State,  which, 
by  the  Act  of  Assembly,  were  declared  to  be  forfeited  to 
the  State ;  and  to  sell  the  same,  and  make  titles  to  the 
purhasers,  and  account  for  the  purchase  money.  The 
Act  of  1780,  ch.  170,  (Rev.  Code,)  enacts,  that  for  wanf 
of  Commissioners  of  forfeited  estates  in  each  county,  the 
Sheriff  or  Coroner,  and  where  there  is  no  Sheriff  or  Cor- 
oner, the  County  Court  is  hereby  strictly  enjoined  to  seize 
and  take  into  their  possession,  all  such  property  as  has 
been  described  in  the  said  Act. 
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If  the  Court  was  antliorized  to  act  in  the  place  of  Com- 
missioners, and  if  the  order  could  be  construed  to  include 
this  piece  of  land,  it  condemned  the  land  to  confiscation, 
without  any  notice  to  the  heir  to  defend,  which  was  con- 
trary to  law.  And,  moreover,  the  land  was  never  seized 
to  the  use  of  the  State,  by  any  officer  or  person,  but  re- 
mained in  the  actual  adverse  possession  of  the  heir  for 
more  than  sixty  years  before  this  controversy  arose.  We 
think,  that  the  title  of  Daniel  McPhaul  never  was  di- 
vested, by  any  office  found  in  the  mode  pointed  out  by 
any  of  the  confiscation  Acts.     The  judgment  is  affirmed. 

Pjbr  CimiAM.  Judgment  aSirmed. 


JOHN  SMITH  V9.  EBENEZER  INGRAM  &  AL. 

Where  surveyi  are  made  on  any  naTi^able  water,  the  water  shall  form  one 
iide  of  the  surrey.  And  any  island  or  islands  in  any  navigable  water  may 
be  entered,  surveyed  and  granted. 

Where  land  is  sabjeet  to  entry  and  has  been  granted,  the  action  of  Trespass 
Q.  C.  F.  lies,  alihoogh  the  land  is  coTered  with  water. 

Where  land  is  lapped  by  two  deeds  or  grants,  the  adverse  possession  for  seven 
years  by  a  person,  not  being  in  possession  of  the  lapped  part,  can  give  him 
no  right  against  the  superior  title  to  the  part  so  lapped. 

One,  who  is  in  the  actual  or  constructive  possession  of  land,  may  recover 
damages  from  him,  who  dispossesses  him,  tho*  not  in  possession  at  the 
Umo  of  the  action  brought.  No  nlterior  profits  or  damages  can  be  re- 
covered,  outil  he  regains  the  possession ;  and  then  the  law,  by  relation, 
would  adjudge  him  to  have  been  in  possession  from  the  first  ouster,  and 
entitle  bim  to  damages  for  all  the  time  the  defendants  wrongfully  held  the 
lands. 

The  casee  of  Carton  v.  Burnett,  1  Dev.  &  Bat.  54,  and  Graham  v.  Hou§t9n, 
4  Dev.  232,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Ansott 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge  Bat- 
TLKf  presiding;  ' 
23 
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This  was  an  action  of  Trespass  qxiare  clatASum  fregiu 
to  which  the  defendant  pleaded  the  general  issue  and 
liberum  tenementum. 

The  plaintiff  produced  a  grant,  under  which  he  claimed 
and  which  covered  the  locus  in  quOf  dated  in  1796,  and 
then  shewed  a  regular  chain  of  conveyances  to  himself. 
The  plaintiff's  grant  included  some  small  islands,  rock?, 
shoals  and  the  bed  of  Pedee  river,  where  it  is  not  naviga*- 
ble.    It  was  in  proof  that  the  defendants,  in  the  Fall  of 
18SG,  erected  a  dam  and  put  in  a  fish  trap,  at  the  place 
in  dispute,  and  which  is  within  the  boundaries  of  the 
plaintiff's  grant.     It  further  appeared  that  they  kept  up 
this  dam  and  continued  to  fish  there,  until  the  Spring  of 
1839,  but  whether  they  continued  to  do  so,  uptothe  time 
when  the  action  was  commenced  in  the  month  of  July  of 
that  year,,  was  matter  of  dispute  upon  the  testimony*    It 
was  in  evidence  on  the  part  ofthe  plaintiff,  that  he  erected 
a  dam  and  put  in  a  fish  trap  at  or  very  near  the  spot, 
where  the  defendants'  dam  had  been  erected,  in  the 
Spring  of  1839,  and  that  the  defendants  took  out  his  trap 
and  carried  it  off.     The  plaintiff  claimed  damages  for  the 
trespass  committed  by  the  defendants  in  erecting  their 
dam  in  1836,  and  for  taking  away  his  fish  trap  in  1839. 
The  defendants  claimed  title  to  the  locus  in  quo  under 
a  deed  from  one  Terry  to  Slaughter,  exeuted  in  1824  and 
a  deed  from  the  latter  to  E.  Ingram  made  in  1836.     The 
deed,  under  which  the  defendants  claimed,  included  part 
of  the  same  land  as  that  covered  by  the  plaintiff's  grant 
and  included  the  locus  in  qno ;  and  they  proved,  that 
those,  under  whom  they  claimed,  had  erected  a  dam,  for 
the  purpose  of  putting  in  a  fish  trap,  on  a  part  of  the 
premises  included  in   their  deed,  but  not  on  the  lapped 
part,  and  had  used  it  for  the  purpose  of  catching  fish  for 
more  than  seven  years  before  the  suit  was  commenced. 
It  did  not  appear  that  the  plaintiff,  or  those  under  whom 
be  claimed,  ever  had  actual  possession  of  the  premises^ 
included  in  his  grant,  until  he  erected  his  dam  in  18Sd» 
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The  defendants  objected  to  the  plaintiff's  recovery.  Ist. 
That  the  plaintiff's  grant  was  void,  because  the  place 
granted  was  not  subject  to  entry.  2nd.  That  the  seven 
years' possession  of  Terry  and  those  claiming  from  him 
under  color  of  title,  though  not  upon  the  lapped  part,  gave 
them  a  good  title  to  all  the  land  within  the  boundaries  of 
their  deed  and  of  course  to  the  locus  in  quo.  3rd.  That 
the  plaintiff  was  not  in  possession  of  the  locus  in  quo,  at 
the  time  of  the  commencement  of  his  suit. 

The  Court  held  that  the  first  and  second  objections 
were  untenable — that,  as  to  the  third,  the  plaintiff  was 
entitled  to  recover  for  the  entry  by  the  defendants  to  erect 
their  dam  and  put  in  their  fish  trap  upon  his  premises  in 
1836 ;  that,  if  the  defendants  were  in  actual  possession  of 
the  locus  in  quo  in  1839,  when  the  suit  was  commenced, 
it  could  not  be  sustained  for  damages  then  committed, 
but  that  if  the  defendants  had  abandoned  the  possession 
of  the  locus  in  quo  in  the  Spring  of  1839,  and  the  plaintiff 
then  entered  and  erected  his  dam  and  put  in  his  fish  trap, 
and  the  defendants  afterwards  took  the  trap  and  carried 
it  away,  he  might  recover  damages  for  that  injury  also. 
The  plaintiff  had  a  verdict  and  judgment  and  the  defen< 
dants  appealed. 

No  counsel  for  the  plaintiff. 
Strange f  for  the  defendants. 

Daniel,  J.  Where  surveys  are  made  on  any  navigable 
water,  the  water  shall  form  one  side  of  the  survey.  And 
any  island  or  islands  in  any  navigable  waters  may  be 
surveyed  and  granted.  Rev.  Stat.  ch.  43,  sec.  1.  The 
grant,  dated  in  1706,  under  which  the  plaintiff  claimed 
the  land,  does  not  cover  any  navigable  water,  whether 
wc  are  to  understand  that  term  in  its  common  law  sense, 
or  according  to  any  meaning  it  has  received  in  this  State* 
The  locus  in  quo  was,  we  think,  subject  to  entry  and  grant. 
And  this  action  is  well  brought,  for  it  lies,  although 
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the  land  is  covered   by  water.     Co,  Lit.  4,  Yelver  143. 
Secondly^  we  are  of  opinion,  that  the  seven  years  posses* 
sion  of  Terry  and  those  under  whom  the  defendants  claioQv 
under  a  color  of  title  (not  being  on  the  locus  in  quo  or  on 
that  part  of  the  land,  where  the  deeds  of  the  respective 
parties  lap  on  each  other)  did  not  give  them  a  title  to 
any  part  of  the  land  contained  in  the  lap,  as  the  title  of 
the  plaintiff  was  the  elder  and  better  title  and  extended 
to  the  boundaries  mentioned  in  his  grant  and  deeds  ;  and 
as  no  adverse  possession  interfered  with  him  within  the 
scope  of  his  boundaries.     Carson  v.  Burnett^  1  Dev.  4*  ^fl'- 
54G.     The  plaintiff,  and  those  under  whom  he  claims, 
were  never  at  any  time  ousted  of  any  portion  of  their 
land,  so  as  to  be  put  to  their  right  of  entry.     The  defen- 
dant and  those  under  whom  he  claims  had  never  taken 
any  possession  of  the  land  claimed  by   the  plaintiff,  so 
that  an  action  of  ejectment  could  have  been  maintained 
against  him  or  them.     How  then  can  it  be  contended, 
that  a  possession  by  Terry  and  the  defendants  of  land, 
which   the   plaintiff   never    claimed    or   had   any  title 
deeds  to  cover,  could  be  an  actual  adverse  possession  of 
those  lands,  or  any  part  of  them,  lying  within  the  boun- 
daries of  the  plaintiff's  grant  and  deeds?     It  cannot  be 
so.     If  the  defendants,  or  those  under  whom  they  claim, 
or  either  of  them,  had  entered  on  that  part  of  the  land 
comprised  in  the  lap,  and  continued  in  actual  adverse 
possession  for  seven  years  of  that,  the  plaintiff's  right  of 
entry  would  have  been  tolled  as  to  that ;  and  then  the 
defendant's  inferior  title  to  the  lapped  part  would  have 
become  the   better  title    to  that   part.      Thirdly,    we 
think  the  charge  of  the  Judge   was  correct  upon   the 
third  point.     The  plaintiff  was  constructively  in  pos- 
session  of  the   locus  in  quo,  as  he  had  the  possession 
by  virtue  of  the  legal  title,  and  the  action  of  trespass 
quare  clausum  f  regit  is  always  brought,  to  recover  dama- 
ges for  any  injury  to  the  plaintiff's  possession  of  lands. 
The  unlawful  entry  of  the  defendants   upon  the  plain- 
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tiff's  land,  and  then  and  there  erecting  the  dam  in  the 
year   1836,  was  an   injury  to  his  thtn  constructive  pos- 
session.   And  although   the  plaintiff  might  not  have 
been  in  possession  of  the  land,  either  actually  or  con- 
structively at  the  time  of  the  issuing  of  his  writ,  he  nev- 
ertheless might  well  maintain  this  action,  if  he  was  in 
possession  of  the  locus  at  the  time  the  injury  or  trespass 
was  first  committed  by  the  defendants;  for  it  is  the  dam- 
ages sustained  by  the  plaintiff,  by  the  very  act  of  dispos* 
sessing  him  of  his  land  by  the  defendants,  that  he  now 
seeks  to  recover.     He  was  injured  in  his  possession  by 
that   very  act.     Graham  v.  Houston,  4   Dev.  232.    No 
ulterior  profits  or  damages,  it  is  true,  could  be  recovered, 
until  he  regained  his  possession  ;  and  then  the  law,  by 
relation,  would  adjudge  him  to  have  been  in  possession 
from  the  first  ouster  and  entitle  him  to  recover  damages 
for  all  the  time  the  defendants  had  wrongfully  held  the 
lands  and  kept  him  out  of  possession.     If  a  man  is  dis- 
seized  he   may  bring  trespass   against  the  disseizor,  for 
the  act  of  disseizin.     2  Rollers  Abr.  553.     Co.  LiL  257  (a.) 
Com.  Dig.  Trespass,  B  2.     Roscoe  on  actions^  G63.     And^ 
if  be  re-enter,  he  may  have  trespass  against  the  disseizor 
or  a  stranger,  for  continuing  in  possession,  for  by  the 
re-entry  he  re-vests  the  possession  in  himself,  ab  initio. 
Roscoe  on  actions,  663,  664,  and  the  cases  there  cited. 

PisR  Curiam.  Judgment  affirmed. 
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In  an  indictment  for  a  libel,  ehargingr  that  the  prosecutor  **  was  called  a 
murderer  and  foresworn,"  it  is  not  competent  for  the  defendant  to  joftify 
by  proving  (hat  there  was  and  long  had  been  a  general  report  in  the  neigh- 
borhood that  the  prosecutor  was  a  murderer  and  foresworn. 

The  case  of  Hampton  v.  Wilson  4  De7.  5G8|  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Craven 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Pearson  presiding. 

The  defendant  was  indicted  for  publishing  a  libel  of 
the  prosecutor.  It  appeared,  that  the  prosecutor  had 
made  a  publication,  in  which  the  defendant  was  men- 
tioned, and  the  defendant,  in  replying  to  it,  published  the 
-writing  containing  the  libellous  words.  They  were  as 
follows  : — **  He  forgot  to  tell  the  people  that  he  is  called 
a  murderer  and  foresworn,  &c."  The  counsel  for  the 
defendant  in  justification  offered  to  prove,  that,  at  the 
time  the  writing  was  made  and  published,  and  for  many 
years  before,  there  was  a  general  report  in  the  neigh- 
borhood, in  which  the  prosecutor  and  he  lived,  that  the 
prosecutor  had  murdered  one  of  his  slaves  and  was  fore- 
sworn. The  Court  decided  that  the  proof  would  not 
sustain  the  defence — that,  if  there  was  such  a  report, 
the  defendant  was  not  at  liberty  to  give  currency  to  it, 
and  put  it  into  the  shape  of  a  libel,  and  that  to  sustain 
the  plea  of  justification^  it  was  necessary  to  prove  that 
the  prosecutor  had  committed  murder  and  was  fore- 
sworn. Under  this  charge  the  defendant  was  convicted 
and  appealed  to  this  Court. 

Attorney  General^  for  the  State. 
No  counsel  for  the  defendant. 

Nash,  J.  We  concur  in  the  opinion  of  his  Honor  in  the 
Court  below.  The  evidence  was  offered  under  our 
Statute,  passed  in  the  year  1803;  Rev.  St.  ch,  35,  sec.  13^ 
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which  gives  a  defendant,  charged  by  indictment  with  the 
publication  of  a  libel,  the  right  to  prove  on  the  trial  the 
truth  of  the  charges  in  the  libel.    To  ascertain  the  mean* 
ing  of  the  Act,  in  permitting  the  truth  of  the  facts  alleged 
to  be  given  in  evidence,  it  is  necessary  to  see  what  was 
the  law  as  to  the  justification  of  slander,  both  oral  and 
written,  at  the  time  of  its  passage.    Oral  slander  has 
ever  been  considered  as  a  civil  injury,  to  be  redressed  by 
a  civil  action  ;  and  the  defendant  was  always  at  liberty 
to  defend  himself  by  proving  on  the  trial  that  the  words 
spoken  were  true,  that  is»  that  the  plaintiff  was  guilty  of 
the  offence,  with  which  he  had  charged  him,  and  it  was 
essential  to  the  validity  of  his  plea,  that  it  should  aver 
the  guilt  of  the  plaintiff  in  the  act  charged.     S  ChiL 
Plead.  1G32.    But  this  was  not  the  case  in  prosecutions 
for  libels.    At  no  time,  by  the  common  law,  could  a  de- 
fendant give  in  evidence  the  truth  of  the  facts,  which  he 
had  published  of  the  prosecutor,  and  for  the  reason  that 
a  libel  tends  directly  to  a  breach  of  the  public  peace. 
Whether,  therefore,  the  individual,  of  whom  he  made  the 
publication,  was  guilty  or  not  guilty  of  the  charge,  the 
danger  to  the  public  peace  was  none  the  less  great.    This 
continued  to  be  the  law  of  North  Carolina  until  the  Aet 
of  1803,  above  referred  to.    The  truth,  which  that  Act 
gives  to  a  defendant  in  a  prosecution  for  a  libel  the  right 
to  show,  is  the  truth,  which  defendants  were  at  liberty, 
under  the  plea  of  justification  in  civil  suits  for  words 
spoken,  to  give  in  evidence.    I  have  been  able  to  find  no 
case,  in  which  the  slander  consists  of  rumor,  where  the 
defendant  has  been  permitted  to  justify,  by  showing,  that, 
at  the  time  he  uttered  or  published  the  slander,  there  was 
such  a  rumor  or  report.    The  nearest  that  any  case  ha» 
come  to  it  is,  where  the  defendant  gives  the  name  of  the 
person,  from  whom  he  heard  it,  at  the  time  of  the  utter^ 
anee  or  publication.    This  was  ruled  by  Lord  Kentoit  in 
the  ease  Dat}is  v«  Leuns,  7  Term  R.  1  %  and  in  the  Re80> 
lution  of  the  Judges  in  the  Earl  of  NorihampiorCn  case^ 
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12  Go.  132.  But  the  authority  of  both  these  cases,  as  to 
that  potDt,  has  been  questioned,  not  only  in  this  Country, 
but  in  England.  Chancellor  Kent,  in  the  case  of  Dole  v. 
Xyon,  10  Johns.  449.  which  was  an  action  for  a  libel,  in 
remarking  upon  these  cases  observes,  **  but  in  neither  of 
those  cases  was  this  the  point  in  judgment,  and  it  may 
well  be  questioned,  whether  even  this  rule,  as  to  slander- 
ous  words,  ought  not  to  depend  upon  the  quo  animo^  with 
which  the  words  with  the  name  of  the  author  are  re- 
ported." In  the  case  of  Ijcwis  v.  Walter^  5  Eng.  C.  L. 
Rep.  530,  4  Barn.  &  Aid.  CI  5.  the  doctrine  in  the  Earl  of 
Norihamplon^s  case  is  more  than  questioned  by  all  the 
Judges.  Mr.  Justice  IIolroyd,  after  remarking  at  con- 
siderable length  upon  the  dictum  in  that  case,  tells  us 
what  he  understood  to  be  the  meaning  of  Lord  CoKf;^. 
••  It  is  observable,  says  he,  that  Lord  Coke  does  not  say, 
that  it  is  lawful  to  repeat  slander  in  all  cases  and  at  all 
times,  but  only  that  a  party  may  justify  under  certain 
circumstances.  It  must  not,  therefore,  be  taken  as  a 
general  rule,  even  in  oral  slander,  that  the  malicious 
repetition  of  it  may  be  justified,  if  the  name  of  the  author 
be  given  up  at  the  time."  The  doctrine  upon  this  subject 
was  elaborately  considered  in  the  case  Hampton  4*  Wife 
V.  Wilson^  4  Dcv.  408.  That  was  a  case  of  oral  slander. 
The  evidence  was,  that  the  defendant  had  said  that  it 
was  reported  the  feme  plaintiff  was  incontinent.  The 
defendant  attempted  to  justify  by  proving  the  existence 
of  such  a  report  at  the  time  he  spoke  the  words.  It  was 
ruled  by  his  Honor,  Judge  Strange,  on  the  circuity  that 
the  existence  of  the  report  would  not  justify  its  repetition 
by  the  defendant  and  would  not  avail  him  on  his  special 
plea  ;  and  upon  appeal  to  this  Court  the  judgment  was 
affirmed.  His  Honor,  the  Chief  Justice,  in  delivering  the 
opinion  of  the  Court  observes,  "The  justification  does  not 
consist,  merely  in  the  facts,  that  the  defendant  heard  the 
words  and  gave  up  his  author,  for  that  gives  him  no  right 
to  repeat  them,  if  false  ;  especially,  if  he  knew  them  to 
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oe  false  and  with  intent  to  cause  the  gnilt  of  the  plaintiff 
:o  be  believed.  Such  conduct  makes  him  the  endorser  of 
the  slander,  &c."  The  reason  given  by  Lord  Kenyon,  for 
bis  opinion  in  the  case  oi, Davis  v.  Lewis,  is,  that,  by  giv- 
ing the  authors*  name,  at  the  time  of  uttering  the  slander# 
he  thereby  gives  to  the  plaintifl'  a  person  to  answer  to 
his  action.  A  very  insufficient  reason,  but  insufficient  as 
it  is,  totally  inapplicable  to  general  rumor.  Against  this 
oft-times  many  headed  monster,  the  slandered  individual 
can,  in  the  nature  of  things,  have  no  redress,  while  the 
injury  to  him  is  spread  wider  and  deeper  by  every 
thoughtless  or  malicious  tongue,  which  chooses  to  repeat 
it.  The  law,  while  careful  that  the  liberty  of  speech 
and  of  the  press  shall  be  duly  preserved,  is  equally  so- 
licitous to  protect  every  man  in  his  fair  fame  and  charac- 
ter. In  speaking  of  written  slander,  in  connexion  with 
a  justification  by  giving  up  the  name  of  the  person,  froni 
whom  it  was  received,  CiiANCEi.hOR  Kekt,  in  the  case  of 
Dole  V.  Lf/on^  says :  "  There  is  no  existence  of  such  a 
justification  in  an  action  for  a  libel."  The  Legislature, 
then,  in  authorizing  the  truth  to  be  given  in  evidence  by 
the  defendant  on  the  trial  of  indictments  for  libel,  must 
have  meant,  that  the  justification  should  have  been  such, 
as  would  have  proved  an  adequate  defence  at  common 
law  in  actions  for  verbal  slander.  It  was  nothing  more 
than  to  extet>d  to  the  defendant  on  prosecution,  the  same 
defence,  as  he  would  have,  if  called  to  answer  for  the 
private  injury.  All  persons,  who  concur  in  doing  an  un- 
lawful act,  are  guilty,  and  equally  answerable  to  the 
State,  when  the  injury  is  to  the  public,  and  to  the  indi- 
vidual, who  may  receive  injury  from  the  act*  That  the 
publisher  of  a  libel  cannot  protect  himself,  by  giving  up 
the  name  of  the  author,  is  shewn  by  the  precedents  in 
our  books  and  the  practice  of  our  Courts.  The  cases  are 
nmny,  where  the  publisher  of  a  newspaper  is  held  an- 
swerable, even  when  the  libel  is  published  with  the  name 
«f  the  author.  And  if  giving  the  name  of  the  author,  of 
iJ4 
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him  \?ho  writes  the  libel,  will  not  justify  him,  who  makes 
it  public,  much  less  will  the  publisher  be  Justified  bj 
giving,  as  his  authority,  that  perfectly  irresponsible  per- 
sonage, common  rumor.  In  this  case,  the  malice  of  the 
defendant,  an  essential  ingredient  in  his  ofTonce,  is  ap- 
parent from  the  terms  of  the  publication  and  the  excuse 
ns  avowed. 

RuFFiN,  C.  J.  The  defendant  did*  not  attempt  to  excuse 
his  publication  by  evidence,  that  he  made  it  from  a  dif- 
ferent motive,  than  the  malicious  one  of  defaming  the 
prosecutor,  imputed  to  him  in  the  indictment.  Ho  in-- 
sisted  simpl}%  that  he  was  justified  by  the  truth  of  his 
words.  The  singlie  question,  then,  is,  whether  a  person, 
with  a  view  to  injure  the  character  of  another,  can  pub- 
lish of  him,  in  writing  or  print,  as  a  general  rumor,  that 
he  has  been  guilty  of  a  felony  or  of  some  infamous  oflTence, 
and  justify  the  publication  by  evidence  of  the  rumor,  ancf 
without  any  proof  of  the  guilt  of  the  person  ?  The  very 
stating  of  such  a  proposition  in  the  affirmative  shocks  the 
understanding  and  the  sense  of  what  is  due  to  innocence. 

It  has  long  been  settled,  in  regard  to  a  private  action 
for  such  a  publication,  that  the  action  would  lie,  ^^al- 
though  that  in  truth  the  party  might  hear"  the  scandalous 
words  from  others.  The  Earl  of  Northampton's  case^  12' 
Rep.  134.  That  case  was  followed  by  that  of  Hampton 
V.  Wihon  in  this  Court,  4  Dev.  468.  Lord  Coke  assigns, 
as  a  reason  for  the  rule,  that  a  person  of  no  estimation 
might  have  spoken  the  words,  *'  and  if  it  should  be  law- 
ful for  a  man  of  credit  to  report  them  generally,  tkat 
would  give  greater  color  and  probability  that  they  were 
true,  in  respect  of  the  credit  of  the  reporter."  The  re- 
mark is  founded  in  good  sense  and  a  knowledge  of  the 
heart.  The  publication  of  such  an  imputation,  though 
as  a  general  rumor,  can  only  be  intended  to  obtain,  in 
some  degree,  credence  in  the  truth- of  the  charge.  There^ 
fere  the  reporter  ought  to  be  required  to  establish  its 
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tratb,  or  show  some  other  motive  for  circulating  it,  than 
that  of  defamation  merely. 

The  same  reasons  apply  with  equal  force  to  an  indict- 
meaty  as  to  an  action,  for  a  libeh  The  publication  im^ 
parts  to  the  rumor  the  credit  of  the  reporter,  so  as  to  give 
that  color  of  probability  to  the  accusation,  which  his 
name  can  procure  for  it ;  and  it  tends  as  directly  to  pro* 
voke  a  breach  of  the  peace,  as  if  he  had  aHirmed  the 
truth  of  the  charge.  As  far  as  the  authority  of  the  pub- 
lisher was  intended  to  sanction  the  report  or  give  credit 
to  it,  to  that  extent  the  publication  of  the  rumor  is  sub- 
stantially the  assertion  of  its  truth.  It  certainly  cannot 
be  understood,  that  he  published  it,  as  a  false  reporL 
Then  he  must  have  meant  the  world  to  believe,  that  there 
was  some  ground  of  truth  for  the  rumor  ;  and,  in  order 
that  it  might  be  the  more  readily  believed,  he  gave  it  the 
sanction  of  his  name.  Such  conduct  is  not  only  a  grie* 
vous  wrong  to  the  good  name  of  an  innocent  man,  but 
not  less  seriously  endangers  the  public  peace.  The  Act 
of  1803  has  no  effect  on  this  question.  It  merely  allows 
the  truth  of  a  charge  to  justify  it,  upon  an  indictment 
for  a  libel,  and,  in  that  respect,  puts  an  indictment  and 
a  civil  action  on  the  same  footing  ;  which  was  not  so  at 
common  law.  The  Legislature  did  not  mean,  that  a 
person  should  be  liable  for  a  libel,  at  the  private  suit  of 
the  citizen,  because  the  defendant  could  not  prove  the 
truth  of  a  report  published  by  himi  and  yet  that  he  should 
cot,  for  the  same  reason,  be  liable  on  an  indictment  for 
the  very  same  publication.  In  fine,  it  could  not  have 
been  intended,  that  a  person,  from  ill  will  to  another, 
might  with  impunity  circulate  general  reports  of  scan- 
dalous falsehoods  respecting  the  other.  Such  a  rule 
would  give  free  scope  to  the  worst  passions  and  continu- 
ally embroil  society. 

P£B  Curiam.  Ordered  that  a  certificate  and  oopy  of 
these  opinions  be  sent  to  the  Court  below  that  they  may 
proceed  according  to  law. 
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If  two  graots  lap  and^one  of  the  claimanta  be  seated  oq  the  lappo4  part,  and 
the  other  QOt»  the  possession  of  tho  wJiole  interference  ia  in  the  former  ex- 
dosively — possession  of  part  of  the  lands  included  in  both  deeds  being  pos- 
eession  of  all  of  it. 

The  cases  of  Green  v.  Harmant  4  Dev.  158)  Dobbins  ▼.  Stephens,  I  Dev.  dc 
Bat  5»  Carson  v.  Burnett,  I  Dev.  &.  Bat.  546  and  WilUams  v.  BiKhmuan, 
1.  Ired.  535|  cited  and  approved. 


Appeal  from  the  Superior  Court  of  Law  of  Stokes 
County  at  the  Spring  Term  1847,  his  Honor  Judge  Mak^ 
LY,  presiding. 

Upon  the  trial  of  this  ejectment  the  plaintiff  read,  iu 
evidence,  a  grant  to  Joseph  Williams,  the  ancestor  of  the 
plaintiffs'  lessors,  bearing  date  in  1755,  and  proved  ihe 
defendant  to  be  in  possession  of  part  of  the  land  covered 
thereby.  In  his  defence  the  defendant  read  a  grant  to 
himself  bearing  date  in  1761,  and  offered  evidence  to 
prove  that  it  covered  all  the  land,  of  which  he  was  in 
possession.  If  that  was  true,  then  there  was  a  piece  of 
land  covered  by  both  patents ;  and  it  appeared,  that  the 
two  patentees,  and  those  claiming  under  them,  had  beei^ 
in  actual  possession,  respectively,  for  upwards  of  fifty 
years,  of  those  parts  of  their  several  tracts,  not  included 
within  the  lap,  as  insisted  on  by  the  defendant.  The  de- 
fendant then  further  offered  evidence,  that^  twelve  years 
before  this  suit  was  brought,  he  cleared  a  portion  of  tho 
lapped  land  and  had  kept  it  enclosed  and  cultivated  ever 
since.  On  the  part  of  the  plaintiff,  evidence  was  offered 
that  the  grant  to  the  defendant  was  bounded  by  tho  lines 
of  the  grant  to  Joseph  Williams,  and  that  there  was  no 
interference  of  the  two  patents.  And  the  plaintiff  further 
proved,  that,  about  three  years  before  this  suit,  the  de- 
fendant enlarged  his  clearing  and  enclosure  and  took  in 
another  portion  of  the  land  within  the  lap,  if  the  tWQ 
patents  did  interfere,  as  the  dcfcudaiit  cunteiidcd. 
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Upon  this  evidence  the  counsel  for  the  plaintiQ^  insisted 
before  the  jur}',  that  the  line  of  the  two  tracts  was  tho 
same,  and  that  the  grant  to  Miller  did  not  cover  so  much 
of  the  land,  in  the  possession  of  tbe  defendant,  as  is 
covered  by  the  grant  to  Williams ;  and,  therefore,  that 
the  plaintiflf  had  a  right  to  recover.  And  upon  that  point, 
the  Court  instructed  the  jury,  that  if  they  should  find  that 
the  land  in  possession  of  the  defendant,  which  was 
claimed  by  the  plaintiff,  was  not  covered  by  tbe  grant  to 
the  defendant,  then  they  should  find  for  the  plaintiff. 
The  plaintiff  further  insisted,  that,  if  the  jury  should  be- 
lieve that  the  defendant's  patent  did  cover  all  the  land  in 
his  possession,  yet  that  would  give  him  a  title  only  to 
sach  part  of  the  land,  which  was  also  covered  by  the 
grant  to  Williams^  as  tho  defendant  had  been  in  actual 
and  continued  possession  of  by  enclosure  for  seven  years ; 
and,  therefore,  that  the  more  recent  enlargement  of  the 
defendant's  iield  entitled  the  plaintiff  to  a  verdict  in  this 
action.  But  the  Court  instructed  the  jury,  that  the  pos- 
session of  the  defendant  within  tho  lapping  of  the  patent! 
for  seven  years  (the  lessors  of  the  plaintiff  having  no  pos- 
session therein)  was  a  possession  of  the  whole  lap,  and 
gave  the  defendant  a  good  title  thereto. 

Upon  the  trial,  the  plaintiff  produced  a  witness,  who 
deposed  that,  about  iifty  years  ago,  Joseph  Williams  sur^ 
veyed  the  line,  which  the  plaintiff  now  claims  as  that 
between  him  and  the  defendant,  and  then  claimed  it  as 
the  line  of  his  patent.  And  the  plaintiff  offered  further 
to  prove  by  that  witness,  that,  when  the  line  was  run» 
the  surveyor  began  at  a  point  on  the  Yadkin  river,  which 
was  some  distance  from  the  line,  and  that  said  Williams 
then  stated,  "why  it  was  necessary  to  begin  at  that  point 
OD  the  Yadkin,  in  order  to  strike  the  line ;"  but,  being 
objected  to  by  the  defendant,  the  Court  excluded  the  evi- 
dence of  those  declarations. 

There  was  a  verdict  for  the  dcfuudaat,  and  from  the 
judgment  the  plaintiffs  appealed. 
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No  eounsel  for  the  piaintifis. 
Norwood f  for  the  defendant* 

RuFFiN,  C.  J.  The  instructions  of  his  Honor  were  un- 
doubtedly correct.  As  the  case  stands  upon  the  cxccp* 
tion,  it  13  to  be  assumed,  that  the  line  of  the  Williams 
grant  was  where  the  plaintiff  claimed ;  and,  where,  in- 
deed, the  defendant  admitted  it  to  be ;  but  it  is  to  be  as- 
sumed also,  that  the  line  of  the  defendant's  grant  was 
where  he  claimed  it  to  be,  and  where  the  plaintiff  denied 
it  to  be :  so  that  in  point  of  fact  there  was,  according  to 
the  expression  that  has  come  into  common  use,  a  lapping  of 
the^rants  upon  each  other.  In  such  a  case,  the  law  has 
been  held  in  many  cases  to  be,  that  if  one  of  the  claimants 
be  seated  on  that  part,  and  the  other  not,  the  possession 
of  the  whole  interference  is  in  the  former  exclusively— 
possession  of  part  of  the  land  included  in  both  deeds,  be- 
ing possession  of  all  of  it.  Green  v.  Harman^  4  Dev.  158. 
Dobbins  v.  Htephens,  1  Dev.  &Bat.  6.  Carson  v.  Burnett^ 
1  Dev.  ^  Bat.  546.  WilUaim  v.  Buchanan,  1  Ircd.  535. 
1^9  the  defendant  thus  had  the  possession,  for  seven  yean?, 
ef  the  whole  of  the  land  covered  by  both  grants,  he  ac- 
quired ^  good  title  to  tho  wlK>Ie,  though  his  was  the 
junior  grant. 

The  plaintiff  cannot  have  a  reversal  of  the  judgment 
Ibr  the  rejection  of  the  declarations  of  Williams,  as  to 
the.  reasons  for  beginning  to  survey,  not  on  any  line  of 
his  tract,  but  at  a  place  on  the  Yadkin,  at  some  distance 
from  tho  land.  In  the  first  place,  the  plaintiff  has  not 
set  forth  in  his  exception,  what  the  reasons  declared 
were  ;  and  it  is  therefore  impossible  to  determine,,  whe- 
ther they  were  relevant,  or  not,  to  any  point  in  contro- 
versy, jt  is  incumbent  on  the  appellant  to  «how  the 
relevancy  of  tho  declarations,  in  order  to  establish  an 
error  in  rejecting  them.  But  the  case  is  even  stronger 
than  that  against  the  plaintiff,  for,  as  far  as  the  nature 
of  the  declarations  can  be  conjectured  from  the  circum** 
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Stances,  they  must  have  been  irrelevant  or  incompetent. 
If  the  object  was  to  show  that  Williams  then  claimed 
the  line,  which  the  plaintiff  now  does,  as  the  hnc  of  his 
patent,  the  evidence  was  wholly  immaterial ;  inasmuch 
as  the  defendant  did  not  at  all  deny  that  to  be  Williams* 
line,  but  admitted  it  throughout,  and  pat  his  case  entirely 
upon  the  title  gained  under  the  statute  of  limitations  by 
a  possession  of  more  than  seven  years,  under  the  color 
of  his  own  grant.  If  the  object  was  to  prove  by  those 
declarations  where  the  line  of  the  defendant's  patent 
was,  they  were  manifestly  imcompetent  for  that  purpose  ; 
for,  upon  a  question  of  boundary,  it  cannot  be  competent 
for  one  claimant  to  prove  by  his  own  declarations  at  a 
former  period,  what  is  the  ambit  of  his  adversary's  deed. 
In  every  point  of  view,  therefore,  there  does  not  appear 
to  have  been  an  error  in  ruling  out  those  declarations. 

Ps&CuBiAM.  Judgment  affirmed. 


ABIX  COHOON  6l  AL.  tt.  EDMUND  SIMMONS  A  AL. 

In  Older  to  eDtiUe  one  to  maintain  trespoBs  quare  clausum  fregit,  where  he* 
bae  no  occopation  of  any  part  of  the  premtBes,  he  mnat  shew  a  title  inr 
bunaelf  from  which  the  law  can  deduce,  that,  conetructively,  he  has  th9 
poMMMion. 

Tb«  caM  ot  Catton  v.  Burnett,  t  DeVi  and  Bat.  546,,  cited  and*  approved/ 

Appeal  from-  the  Superior  Court  of  La^v  of  Tyrrell 
County,  at  the  S|>ring  Term,  1847,  bis  Honor  Judge 
Caldwell  presiding. 

This  18  an  action  of  trespass,  quare  clausum  fregit^  for 
eBtering  into  the  premises  and  cutting  down  certain  tim^ 


190  SUPREME  counr. 


Cohoon  V.  Strnmooa. 


ber  trees  to  make  shingles,  and  was  tried  upon  **  not 
guilty"  pleaded.  The  phiintifls  gave  in  evidence  a  grant 
from  the  Stat©  dated  in  1B33  for  the  locufi  in  quo,  undet 
wbieh  they  claimed.  The  defendants  then  gave  in  evi- 
dence a  grant  for  the  premises  from  the  State  to  Josiah 
Collins,  bearing  date  in  1796.  The  plaintiffs,  thereupon* 
moved  the  Court  to  instruct  the  jury,  that  they  were 
entitled  to  recover,  notwithstanding  the  grant  to  Collins, 
because  the  defendant  did  not  show  that  he  claimed 
under  the  grant.  But  the  Court  refused  to  give  the  in- 
struction as  prayed  for,  and  directed  the  jury  that  they 
ought  to  iind  for  the  defendant,  although  he  had  not  con- 
nected himself  with  the  trtle  of  Collins.  There  was  a 
verdict  for  the  defendant,  and  from  the  juife^ment  the 
plaintiffs  appealed. 

No  counsel  for  the  plaintiffs. 
Ilcathy  for  the  defendants. 

RuFFiN,  C.  J.  The  jmlgmcnt  must  he  affirmed.  This 
action  is  founded  on  the  possession  of  the  plaintiff;  and 
tv'herc  he  is  in  the  actual  occupation  of  tlic  locus  in  q\to\ 
another  person  can-not  justify  an  entry  upon  him,  unless 
it  be  upon  a  better  title  in  himself  or  as  the  servant  of 
him  who  has  the  title  ;  because  \\\&  law  will  protect  a 
peacable  possession  against  a  mere  wrongdoer.  But  that 
principle  has  no  application  to  a  case  in  which  there  is 
no  actual  occupation  by  the  plaintiff,  and  the  possession 
m  in  fact  vacant ;  for  in  such  a  ca.sc  the  taw  adjudges  the 
possession  to  be,  eonstruetively,  with  the  title.  At  one 
time,  indeed,  it  was  doubted,  whether  this  action  u^uld 
lie  at  all,  where  there  was  no  actual  possession  and  the 
locus  in  quo  was  in  a  wild  state.  But  from  the  necessity 
of  the  ease,  it  has  long  been  held  in  this  country,  not  that 
the  action  will  lie  without  possession,  but  that  it  will  lie 
upon  that  possession,  which  the  law  implies  to  be  in  the 
owner  of  land,  when  no  other  person  is  in  point  of  fact 
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on  it.  Therefore  in  order  to  entitle  one  to  maintain  tres- 
pass quare  clausum  fregit^  when  he  has  no  occupation  of 
any  part  of  the  premises,  be  must  show  a  title  in  himself, 
from  which  the  law  can  deduce,  that,  constructively,  he 
has  the  possession.  Hence  it  is  manifest,  that  in  this 
case  the  plaintiff  could  not  recover.  There  was  no  resi- 
dence, enclosure,  or  occupation  of  the  premises  by  any 
person,  but  the  land  was  wholly  unimproved,  as  far  as 
we  see.  Then  the  law,  which  carries  the  possession  to 
the  title,  carries  it,  of  course,  to  the  real  title — tbat  is,  in 
this  case,  to  Collins  and  to  him  exclusively ;  because  it 
cannot  adjudge  the  possession  to  be  in  different  persons 
at  the  same  time,  merely  by  force  of  opposing  claims  to 
the  title,  and  it  must  be  in  that  person  only,  who  has  the 
paramount  title.     Canton  v.  Burnett,  1  Dev.  &  Bat.  64G. 

Per  Curiam.  Judgment  affirmed. 


PRESLY  HOLDER  vs.  JONATHAN  JoNES. 

Where  tho  plaintiff*,  at  the  commencameiii  of  a  suit,  has  ^ven  snrety  for  ita 
proiecuUon,  it  is  not  competent  afterwards  for  the  Coart,  on  his  petition , 
to  allow  him  to  proaeeute  in  forma  pauperiSf  though  the  defendant  objected 
to  the  aarety  and  obtainad  a  role  that  further  surety  should  be  given  or 
the  suit  should  be  dismissed. 

The  Court  ought  either  to  have  dismissed  the  suit,  according  to  the  ruloi  or 
to  have  made  an  order  on  the  plaintiff's  petition,  permitting  him  to  carry 
on  his  itctioD,  without  giving  further  security. 

The  Court  could  not  discharge  the  first  sureties  from  their  reeponaibUities, 
without  the  consent  of  the  defendant. 

I 

Appeal  from  the  Superior  Court  of  Law  of  Surry 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Settle  presiding. 

or 


192  SUPREME  COURT. 


Holder  v.  Jones. 
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The  plaintiii*  when  he  commenced  his  action  gave  bond 
for  the  prosecution  of  the  suit,  as  required  by  law.  The 
•writ  was  returned  to  Spring  Term,  1S45,  at  whiehtime 
the  defendant  appeared,  and  by  his  attorney  entered  his 
plea  and  the  cause  was  put  to  issue.  At  the  succeeding 
term  of  the  Court,  a  rule  was  taken  upon  the  plaintiff', 
to  shew  cause  why  he  should  not  give  other  and  better 
security  or  justify  the  present.  At  the  following  term 
the  plaintiff  filed  his  petition,  praying  for  leave  to  prose- 
cute his  suit  in  forma  paiqwris.  Satisfactory  evidence 
was  produced,  showing  to  the  Court  that  the  plaintiff 
was  unable  to  give  other  security,  and  that  he  was,  in 
the  estimation  of  the  law,  a  pauper.  The  Court  made 
the  order  as. prayed  for. 

Moreheadf  for  the  plaintiff. 
Boydcn^  for  the  defendant. 

Nash,  J.  In  this  order  we  arc  of  opinion  there  is 
error.  The  Courts  of  justiee  in  this  State  have  long 
exercised  the  power  of  requiring  other  and  better  security 
from  plaintiffs,  in  cases  where  justice  demands  it,  as 
when  the  sureties  to  the  bond,  already  given,  have  re- 
moved away  or  have  become  insolvent.  The  Act,  requir- 
ing security  to  be  given  before  the  writ  issues,  is  silent 
on  the  subject;  but  its  spirit  and  meaning  require  it,,  and 
it  is  in  accordance  with  the  English  practice  on  the  sub- 
ject ©f  costs.  The  Courts,  however,  in  exercising  this 
power  ought  and  will  do  so,  with  a  proper  attention  to 
the  calls  of  justice  between  the  parties ;  and  will,  when 
the  plaintiff  has  once  complied  with  the  law  in  giving 
security,  dismiss  or  refuse  to  dismiss  his  case,  as  a  sound 
discretion  may  direct.  When,  therefore,  in  this  case,  the 
plaintiff  failed  to  comply  with  the  rule  of  giving  better 
\  security,  the  Court  was  not  bound  to  dismiss  his  action, 
but  might,  upon  proper  reasons  shown,  permit  him  to 
prosecute  it  without  further  security.    The  motion  of  the 
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defendant,  upon  the  failure  of  the  plaintiff,  was  to  dis- 
miss the  suit.  This  the  Court  was  not,  we  repeat,  bound 
to  do ;  but,  in  retaining  the  eause,  was  not  at  liberty  to 
take  from  the  defendant  the  security  against  accruing 
costs,  which  the  bond  already  given  afforded  him.  By 
that  bond  the  sureties  were  bound,  should  the  plaintiff 
fail  to  prosecute  his  suit  with  effect,  to  pay  the  defendant 
all  his  legal  costs.  It  might  be,  and  no  doubt  in  this  case 
was,  a  very  insufiicient  protection.  Still  it  was  some- 
thing. The  sureties,  though  unable  to  pay  any  thing, 
might,  in  a  variety  of  ways,  be  placed  in  a  situation  to 
meet  its  responsibilities.  The  defendant  had  a  legal 
interest  in  it,  of  which  the  Court  had  no  right  without 
his  consent  to  deprive  him,  By  the  order  appealed  from, 
the  sureties  of  the  plaintiff  were  discharged,  as  far  as 
the  order  could  have  that  effect,  from  any  liability  to 
costs  hereafter  incurred,  and  as  to  them  the  defendant 
was  without  protection.  The  Court  ought  either  to  have 
dismissed  the  suit  according  to  the  rule,  previously  ob- 
tained upon  the  plaintifi^  or  to  have  made  an  order  on 
the  plaintiff's  petition,  permitting  him  to  carry  on  his 
action,  without  giving  further  security.  This  would  be 
within  the  Equity  of  the  Act. 

The  interlocutory  order  is  erroneous  and  is  therefore 
reversed.  The  clerk  will  certify  this  judgment  to  the 
Superior  Court  of  Surry  County. 

FfE  CuAiAM.  Ordered  accordingly. 
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doj:  on  demlsi:  of  joel  suluvan  is.  sandford  rags- 
dale  AND  WIFK. 

A  testator  devised  "lo  iny  irraudaou  J.  S.,  son  of  S.  S.  the  tract  of  laud  I 
AOW  live  ou,  with  the  reserve  ond  privilege  of  my  roii  8.  S.  the  father  of 
the  said  J.  liaviug  the  full  privilege  of  ihe  baid  land,  and  ail  the  profite 
arising  therefra:n  duriuj^  hid  uaturiii  life."  In  a  subsequont  clause  he 
says,  *'  I  further  give  and  bequeath  ail  my  lands,  that  I  am  seized  and 
pottCBsed  of  at  this  tini(»,  or  the  profits  arising  therefrom  to  my  beloved 
wife,  during  her  natural  life  or  widowhood,  then  for  it  to  fall  back  to  the 
said  heir  as  above  mentioned." 

Jield,  that,  even  if  J.  S.  be  the  heir  intended  in  the  second  clause  of  the  will, 
yet  ho  could  only  take  the  lands,  subject  to  the  reservation  in  the  first 
clause  of  a  life  estate  to  his  fatiier,  and  tliat  he  could  not  bring  an  actroa 
to  recover  the  lands  in  the  lifetime  of  the  father. 

Appeal  from  the  Superior  Court  of  Law  of  Guilford 
County,  at  the  Spring  iWm,  1847,  his  Honor  Judge 
Manly,  presiding. 

Joel  Sullivan  by  his  last  will  devised  as  follows :  **  I 
give  and  bequeath  to  my  grandson  Joel  Sullivan,  son  of 
Samuel  Sullivan,  the  tract  of  land  I  now  live  on,  sup- 
posed to  be  one  hundred  and  sixty-three  acres,  with  the 
reserve  and  privilege  of  my  son  Samuel  Sullivan,  the 
father  of  the  said  Joel,  having  the  full  privilege  of  said 
land,  and  all  the  profits  arising  therefrom  during  his 
natural  life."  By  a  subsequent  clause,  he  devises  as 
follows,  "  I  further  give  and  bequeath,  all  my  lands,  that 
I  am  seised  and  possessed  of  at  this  time,  or  the  profits 
arising  therefrom  to  my  beloved  wife  Elizabeth  during 
her  natural  life  or  widowhood,  then  for  it  to  fall  back  to 
the  said  heir  as  above  mentioned."  The  lessor  of  the 
plaintiff  is  the  devisee,  Joel  Sullivan,  the  grandson,  and 
the  defendants,  the  heirs  at  law.  or  a  portion  of  them,  of 
the  testator.  The  lessor  of  the  plaintiff'  claims  the 
premises  by  virtue  of  the  second  clause,  as  being  the  heir 
referred  to  in  it.  The  defendants  contend,  that  und^r 
that  devise  nothing  passed,  but  the  life  estate  of  tic 
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willow,  for  the  reason,  that  the  indivulual,  ^ho  is  to  take 
after  her,  is  so  ohscurely  pointed  out,  that  it  is  impossible 
to  say  who  was  mnant,  and  the  devise  of  course  fails  for 
uncertainty.  The  plaintiff  offored  to  prove,  b}'  parol 
testimony,  that  his  lessor  was  meant  by  the  testator  to 
tike  in  remainder  after  his  grandmother  the  widow.  The 
widow  is  dead,  and  the  testator  left  his  son  Samuel  and 
several  other  children. 

« 

Morehead,  for  the  plaintiff. 
Mendenhfdly  for  the  defendant, 

Nash,  J.  It  is  unnecessary  for  the  Court,  to  decide  any 
of  the  questions  raised  in  the  argument  of  the  case. 
Whether  the  heir,  mentioned  in  the  second  clause,  refers 
to  the  father  Samuel,  or  to  the  son  Joel,  or  whether  the 
devise  fails  altogether  for  uncertainty,  as  far  as  the  re- 
mainder is  concerned,  are  questions,  which  will  be  an- 
swered when  a  case  is  before  us,  in  which  they  necessari- 
ly arise.  In  this  (action,  they  do  not.  If  it  be  admitted, 
as  the  plaintiiT  contends,  that  he  is  the  person  meant  by 
the  testator,  by  the  word  "  heir,**  still  he  cannot  main* 
tain  this  action.  We  gather  from  the  will,  that  the  tes- 
tator owned  other  lands^  beside  that  mentioned  in  the 
first  recited  clause,  and.  this  other  land  is  the  subject  of 
this  suit.  The  plaintiff,  if  he  be  one  of  the  persons  meant 
in  the  second  clause,  must  take  this  land,  as  he  does  the 
homestead,  for  the  words  are,  after  the  death  of  the 
vridow,  **  then  for  it  to  fall  back  to  the  said  heir,  as  above 
mentioned.''  Now  under  the  iirst  clause,  Samuel  takps 
a  life  estate  in  the  homestead,  with  remainder  in  fee  to 
Joel  Sullivan.  The  latter  must  take  the  additional  land 
devised  in  the  second  clause  (if  at  all)  in  the  same  way 
as  he  takes  the  homestead  under  the  first,  a  remainder 
in  fee,  after  his  father's  life  estate.  We  do  not  now  de- 
cide, who  is  or  are  meant  by  the  testator,  by  the  word 
"  heir  ;'*  all  we  decide  iu,  that  if  it  be  the  lessor  of  the 
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plaintiff*,  !ic  cannot  maintain  this  action,  because  the  life 
♦jstatc  of  his  fothor  would  precede  his  remainder  in  fee, 
and  it  has  not  fallen  in,  Samuel  Sullivan  being  still  alive, 
as  far  its  appears. 

Judgment   is  reversed  and  a  venire  dc  novo  ordered 
which  will  he  certified  to  the  Superior  Court  of  Guilford. 

TtR  Curiam.  Ordered  accordingly. 


ENOS  F.  CUMMINS  r*   A.  (i.  COFFIN. 

ill  au  action  against  tKO,  of  three  partiierH  iu  a  firm,  the  plaintiff  may  injtM^ 
duce  the  tMtiinony  of  a  third  partuor,  not  a  party  to  tiie  record,  though 
he  could  not  be  compollcd  to  give  hw  testimony. 

The  evidence  of  a  partner,  in  behalf  of  thooe  sued  as  part  of  the  firm,  is  not 
competent  for  them,  becausoi  in  a  suit  for  contribution,  he  is  not  only 
bound  for  his  part  ef  the  debt  recovered,  bat  also  for  kis  proportion  of  the 
costs  accrued  in  the  action. 

The  case  of  Maffitt  ▼.  Oaine$,  I  Ired.  158,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Guilford 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Mani.y  presiding. 

The  action  is  brought  upon  a  note  of  hand,  signed 
Coffin,  Harvey  and  Co.  The  plaintiff  proved,  that  the 
defendant  was  a  partner  of  the  firm,  Coffin,  Harvey  and 
Co.  and  that  the  signature  to  the  note,  was  that  of  Wil- 
liam Coffin,  another  member  of  the  firm.  In  order  to 
prove  the  existence  of  the  debt,  and  that  it  was  con- 
tracted in  the  due  course  of  parnersliip  business,  the 
plaintiff  offered  in  evidence  the  deposition  of  Samuel 
Harvey  ;  another  member  of  the  firm.  This  testimony 
was  objected  to  by  the  defendaiit's  counsel,  but  admitteil 
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by  the  Court.  The  defendant  then  ofFored  in  evidence 
the  deposition  of  the  partner,  William  Coffin,  and  that 
of  the  said  Samuel  Harvey,  taken  at  a  time  different 
from  the  former :  both  of  these  depositions  were  rejected 
by  the  Court.  A  verdict  was  returned  for  the  plaintiff 
and  a  rule  for  a  new  trial  being  discharged,  judgment 
was  rendered  for  the  plaintiff  and  the  defendant  appealed. 

No  counsel  for  the  plaintiff. 
Morehead,  for  the  defendant. 

Na6h«  J.  We  are  at  a  loss  to  perceive,  upon  what 
ground  the  objection  to  the  deposition  of  Samqel  Harvey 
rests.  The  firm  consists,  as  the  casci  states,  of  the  two 
Coffins,  William  and  A.  G.  and  the  witness  Harvey.  The 
latter,  though  not  a  party  to  the  record,  could  not  have 
been  compelled  to  give  evidence  ;  but  if  ho  chose  to  giv© 
it,  it  was  certainly  competent  testimony  on  behalf  of  the 
plaintiff.  The  declarations  of  a  partner,  when  the 
partnership  is  established  alittndt^  is  clearly  evidence 
against  another  partner,  concerning  a  subject  of  joint  in- 
terest, notwithstanding  he  is  not  a  party  of  record.  Wood 
V.  Braddichf  1st  Taunt.  104.  So,  also,  after  the  dissolution 
of  a  partnership,  the  declaration  of  a  partner,  is  evidence 
against  his  co-partners  of  transactions  concerning  the 
firm,  and  transacted  while  it  existed,  and  also  to  repel 
the  plea  of  the  statute  of  limitations*  Mchuirc  ^  Co. 
V.  Oliver.  2  Haw.  201).  Synitk  v.  Ludhw,  0  John.  R.  267. 
If  the  declarations  of  Harvey  could  have  been  competeiit 
testimony  in  behalf  of  the  plaintiff,  much  moi-e  so  is  his 
deposition.  But  though  his  testimony  is  admissible  in 
behalf  of  the  plaintiff,  it  does  not  follow  that  it  is  con*- 
petent  evidence  for  the  defendant.  The  general  princi- 
ple is,  that  a  party  to  a  negotiable  instrument,  when  there 
are  more  than  one,  is  a  competent  witness,  either  to  sup- 
port or  defeat  an  action  upon  it,  unless  he  be  directly 
intecested  in  the  event  or  unless  the  verdict  would  be 
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evidence  for  or  against  him.  2  Star.  Kv.  179.  When 
ofTcrod  as  a  witness  for  the  plaintiff,  be  is  competent, 
because  he  testifies  <igainst  his  interest,  for  if  the  plain- 
tiff succeed,  the  defendant  may  have  an  action  against 
him  for  contribution,  and  if  he  fail,  he  stands  still  open 
to  the  plaintiff's  action.  If  offered  by  the  defendant,  he 
is  incompetent,  because  he  is  liable  to  the  defendant  not 
only  for  contribution,  but  for  a  due  portion  of  the  costs 
of  the  first  suit.  York  v.  Dlott^  5  Mau  and  Sel.  71.  1st 
Ire.  138,  MaffUt  v.  Gains.  His  Honor  was  correct  in 
admitting  the  testimony  of  Harvey  in  behalf  of  the 
plaintiff.  He  was  also  correct  in  rejecting  the  deposi- 
tions of  William  CofHn  and  Samuel  Harvey,  when  of- 
fered by  the  defendant.  Each  of  these  individuals  was 
a  member  of  the  firm  of  Coffin,  Harvey  and  Co.  Indeed, 
it  consisted  of  those  two  and  the  defendant.  The  wit- 
nesses were  bound  to  A.  G.  Coffin,  the  defendant,  each 
for  his  share  of  the  costs  of  the  suit  in  which  they 
were  offered  liS  witnesses,  and,  to  that  extent  at  least, 
they  were  interested  in  the  event. 

VeR  Curiam.  Judgment  aflirmed. 


THE  OTATE  UPON  THE  RELATION  OF   NICHOLAS  MILLER 
&  AL.  w.  THOMAS  C.  DAVIS  &  AL. 

Tho  bonds  of  eonstablea,.  who  are  re-appointed  from  year  to  year,  are  not 
comulative ;  and  therefore  anretiee  of  a  eomtable  are  only  responsible  for 
breaches  eommitted  duringr  the  official  year  for  which  they  became  his 
sorelies,  tho'  at  the  eipiration  of  the  year,.he  may  have  been  re-appointed. 

The  cases  of  Keek  y.  Coble,  2  Dev.  491,  Oovernor  y.  Lee,  4  Dev.  Sl  Bat  457, 
and  State  t.  Lockey^  3  Ire.  25,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law,  of  Surry 
Gounty,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Caldwell,  presiding. 
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In  the  year  1839,  Thomas  E.  Davis,  one  of  the  de- 
fendaDts»  was  duly  appointed  a  constable  in  Surry 
County,  and  entered  into  bond,  with  the  other  defen- 
dants as  his  sureties  for  the  faithful  discharge  of  his 
duties.  At  the  expiration  of  that  official  year,  he  was 
re-appointed  and  gave  another  bond  for  the  year  1840. 
In  July  1839,  the  relator  put  into  the  hands  of  Davis  for 
collection,  a  note,  upon  a  man  by  the  name  of  Sugart» 
who  was  at  that  time  solvent,  and  so  continued,  up  to  the 
expiration  of  that  official  year.  Davis  neglected  to  col- 
lect the  money  during  the  year  1839,  but  did  collect  it  in 
1840,  after  his  re-appointment.  The  action  is  brought 
on  the  bond  of  1830,  and  two  breaches  are  assigned :  the 
1st  for  not  collecting  ;  the  2nd  for  collecting  the  money 
and  not  paying  over. 

The  defendants  contended  that  the  plaintiff  was  on- 
titled  only  to  nominal  damages  in  this  action,  as  the 
money  was  received  in  the  year  1840  ;  and  the  constable 
und  his  sureties  for  that  year  were  alone  answerable  for 
it.  ^he  jury  found  a  verdict  against  the  defendants,  for 
the  full  amount  of  the  plaintiff's  claim,  subject  to  the 
opinion  of  the  Court ;  and  the  presiding  Judge,  being  of 
opinion  that  the  verdict  was  right,  gave  judgment  ac- 
cordingly. 

No  counsel  in  this  Court  foi*  the  plaintiff. 
Boyderif  for  the  defendants. 

Nash,  J.  The  office  of  constable  endures  but  for  one 
year,  and  the  bond  given  for  the  faithful  discharge  of  his 
doties*  binds  his  sureties  only  for  acts  done,  or  omitted 
to  be  done  during  that  time.  If,  at  the  expiration  of  the 
official  year,  he  is  re-appointed,  it  is  a  new  and  distinct 
appointment ;  as  much  so,  far  the  purpose  of  our  present 
investigation,  as  if  a  different  person  were  chosen.  The 
different  sureties,  or  the  sureties  on  the  different  bonds, 
are  answerable  only  for  the  year,  to  which  their  bond 
26 
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extends,  and  at  thn  expiration  of  each  official  year,  the 
oj9icial  bond  given  for  that  j'car,  ceases  to  have  any  ob- 
ligatory force,  for  breaches  committed  thereafter.  Thus 
in  Keck  v.  Cobhi,  2  Dev.  R.  491  ;  the  defendant  was  ap- 
pointed a  constable  for  the  year  1823,  and  in  July,  the 
relator  put  into  his  hands  a  note  for  collection,  the  money 
upon  which  was  received  by  him  in  1825.  In  an  action 
against  the  constable  and  his  sureties,  upon  his  bond  for 
1823,  for  collecting  the  money  and  not  paying  over,  it 
was  held  that  the  plaintiff  could  not  recover.  In  the 
Governor  to  the  use  of  Lcisnrr  against.  Lee  and  others,  4 
Dev.  &  Bat.  457,  it  is  decided  tliat  when  a  constable  re- 
ceives notes  to  collect  in  one  year,  and  is  rc-appointed  for 
the  succeeding  year,  if  he  is  guilty  of  laches  in  not  collect- 
ing during  the  first  year,  but,  still  having  the  notes,  does 
collect  the  money  the  second  year  and  neglects  to  pay  it 
over ;  in  an  action  upon  the  second  bond  for  the  breach  in 
not  paying  over,  it  is  no  defence  to  show  that  there  was 
a  breach  of,the  preceding  bond,  each  set  of  sureties  are 
answerable  for  the  breach  committed  for  the  year  for 
which  they  are  bound ;  so  in  Guforth  v.  Lackey  and  otliers^ 
t  Ird.  25,  the  Couit  decide,  that  when  a  constable, 
who  continues  in  office  two  years,  collects  money  for 
an  individual  the  first- year  and  does  not  pay  it  over, 
the  sureties  upon  the  first  bond  arc  liable,  though  the 
money  was  not  demanded  until  the  second  year.  These 
cases  show,  that  the  differcrut  bonds  given  by  a  constable 
are  not  cumulative,  as  in  the  case  of  guardians,  but  are 
distinct  and  separate,  each  to  secure  the  performance  of 
the  duties  stated  in  them.  When  there  are  more  bonds 
than  one,  in  order  to  ascertain  which  set  of  sureties  is 
liable,  it  is  necessary  to  fix  the  time  of  the  breach,  for  that 
will  fix  the  liability.  Now  in  the  case  before  us,  in  the 
plaintiff's  declaration  two  breaches  are  assigned,  one  for 
not  collecting  in  the  year  1839,  and  the  other  for  collect- 
ing and  not  paying  over.  The  case  states  that  no  evi- 
dence was  offered  on  the  second ;  it  was  abandoned  as  the 
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money  was  received  by  him  in  1 840.  For  the  first  breach, 
the  defendants  are  clearly  liable,  and  liable  in  damages 
to  the  amount  of  injury  sustained  by  the  plaintifil  If,  by 
the  negligence  of  the  defendant  Davis,  the  plaintiff  had 
lost  his  debt,  by  the  insolvency  of  Sugart  during  the 
official  year  of  '39,  then  the  sureties  of  that  year,  the 
present  defendants,  would  have  been  liable  to  the  full 
amount  of  the  claim  against  Sugart.  But  this  is  not  the 
case.  We  arc  informed  that  Sugart,  not  only  continued 
solvent,  but  actually  paid  the  money  due  the  plaintiff,  to 
the  constable  Davis  in  the  year  '40,  who  was  still  an 
officer  ;  and  we  have  seen  that  the  sureties  on  the  official 
bond  for  the  year  when  the  money  was  received,  are  the 
parties  liable  to  the  plaintiff  for  it.  The  plaintiff  is  en- 
titled agaihst  these  defendants  to  nominal  damages  only. 
His  Honor,  the  presiding  Judge,  erred  in  permitting  the 
plaintiff  to  recover  more. 

Per  Curiam.    Judgment  reversed,  and  a  venire  dcnov 
ordered. 


SILAS  MURRAY  m.  EDMUND  WINDLEY. 

A  plea,  that  the  auiouut  claimed  by  the  plaiatili'  together  with  the  coits  theu 
due,  had  baen  tendered  to  him  since  tlie  commencement  of  the  suit,  is,  as 
a  plea,  no  bar  to  the  plaintiff's  action,  though  the  money  haa  been  paid 
into  Court  under  that  plea. 

The  proper  ooune,  when  no  tender  has  been  made  before  action  brought,  ia 
for  the  Aefeadant  to  move  the  Court  that  he  may  bo  permitted  to  pay  into 
Court  the  amount  he  admits  to  be  due.  If  the  plaintiiT  agrees  to  receive 
this  ameunt  in  full  of  his  claim,  the  suit  is  at  an  end  and  the  defendant 
paya  the  costs.  If  the  plaintiff  prefers  going  on  to  trial,  and  he  does  not 
recover  more  than  the  amount  so  admitted,  he  is  liable  for  the  costs  in- 
curred subsequently  to  the  payment  into  Court. 

The  case  of  Haughion  and  Booth  v.  Learyt  3  Dev.  and  Bat.  21,  cited  and 
approved. 

Appeal  from  the  Superior  Court  of  Law  of  Washington 
County,  at  the  Spring  Term,  1S17,  his  Honor  Judge 
Caldweix  pres;>idiug. 
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This  action  was  commenced  by  warrant.  The  magis- 
trate gave  judgment  for  the  plaintifl*  and  the  defendant 
appealed  to  the  County  Court.  After  this,  and  before  the 
suit  was  returned,  the  defendant  tendered  the  amount 
claimed,  with  the  costs  then  due,  to  the  constable,  who 
served  the  process,  and  who  was  the  agent  of  the  plain- 
tiff for  the  collection  of  the  money.  He  declined  receiv- 
ing it,  and  at  the  term  of  the  County  Court,  to  which  the 
papers  were  returned,  the  money,  was  paid  into  the  office 
of  the  Clerk.  The  presiding  Judge  ruled,  that  the  tender 
of  the  money  after  the  action  had  commenced  was  not 
good,  and  the  payment  of  the  money  into  Court  could  not 
avail  the  defendant,  as  there  was  no  rule  or  order  of 
Court  authorizing  it.  Verdict  for  the  plaintiff  and  the 
defendant  appealed. 

E.  W.  Jones,  for  the  plaintifi'. 
Heathy  for  the  defendant. 

Nash,  J.  We  concur  with  his  Honor  upon  both  points. 
In  general  all  pleas  relate  to  the  bringing  of  the  action 
and  are  answers  to  the  plaintiff's  claim,  as  it  then  exists* 
The  plea  of  tender  is  no  exception  to  the  rule.  It  admits 
the  cause  of  action  and  is  a  bar  to  its  prosecutioUt 
because  before  its  conuuencement  the  defendant  had 
tendered  to  the  plaintiff  the  money  due  him.  This  is 
shown  by  the  form  of  the  plea.  In  it  the  defendant  avers 
^*  as  to  the  said  sum  of  $  and  before  the  commencement 
<3f  the  suit^  to-wit,  on  &c.  at  <kc.  aforesaid  &c."  If  this 
allegation  is  omitted,  the  pica  is  demurrable.  Where  the 
tender  hzis  been  made  at  the  proper  time  with  an  uncorc 
pristf  the  defendant  has  a  right  to  bring  the  money  into 
Court,  because  it  constitutes  a  part  of  his  plea.  For  the 
defendant  must  aver  his  readiness  to  pay  the  money  ad- 
mitted to  be  due,  and  that  he  hath  paid  the  samo  into 
Court,  or  that  he  now  brings  the  same  into  Court  here 
ready  to  be  paid  to  the  said  plaintiff,  if  be  will  aooept 
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the  same  as  the  case  may  be.  3  Chit,  PL  921.  In 
Houghton  4*  Booth  v.  Leary,  3  Dcv.  &  Bat  21,  it  was  ex- 
pressly decided,  that  a  plea  of  tender  after  suit  brought 
is,  as  a  plea,  no  bar.  A  plea  then  of  tender  and  refusal* 
aptly  pleaded  and  in  due  time,  will  bar  the  action  and 
throw  upon  the  plaintiff  the  costs  of  the  suit.  But  though 
the  defendant  may  by  his  negligence  subject  himself  to 
the  payment  of  the  costs  already  accrued,  he  may  protect 
himself  from  all  that  may  subsequently  be  incurred. 
When  he  only  disputes  the  amount,  to  which  the  plaintiff 
is  entitled,  he  is  at  liberty  to  move  the  Court  for  leave  to 
pay  into  the  office  so  much  bls  he  admits  is  due,  together 
with  all  tlic  costs,  which  have  accrued  up  to  the  time  of 
making  the  motion :  upon  which  the  Court  makes  the 
order  and  the  amount  brought  in  is  struck  from  the 
plaintiff's  declaration.  If  the  plaintiff  accepts  the  money, 
as  the  full  amount  due,  the  action  is  of  course  at  an  end ; 
but  he  may  deny  that  it  is  sufficient  to  satisfy  his  demands, 
and  go  on  to  trial.  In  that  case  if  the  jury  find  that  more 
is  due  the  plaintiff,  than  is  brought  in,  the  latter  is  en« 
titled  to  a  verdict  for  the  over*plus,  and  the  costs  are  paid 
by  the  defendant  On  the  contrary  if  they  find  it  sufficient, 
the  plaintiff  pays  all  the  costs  incurred  since  the  rule 
obtained.  In  no  case  can  the  defendant,  after  failing  to 
make  a  tender  at  the  proper  time  and  pleading  it  in  a 
proper  manner,  bring  money  into  Court  but  upon  a  rule 
first  obtained,  1^^  voL  Sellon^s  Prac.  305.  The  rule  was 
not  obtained  in  this  case  and  the  presiding  Judge  did 
right  in  giving  the  instruction  complained  of. 
We  perceive  no  error  in  the  charge  of  the  Court 

Pjoi  CvuAja.  Judgmeat  affirmed. 
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• 

If  ia  reply,  to  (be  plea  of  au  executor  of  the  Act  of  1789,  limitingabe  time 
wtthiu  which  actions  shall  be  brouerht  against  executors,  Sus.  the  piaintiflT 
wishes  to  avail  himself  of  the  proviso  iu  that  Act,  that  he  was  rsqiMsted 
by  the  executor  not  to  sue,  be  must  state  the  fact  in  a  special  replication. 

Where  it  appeared  that  payments  were  indorsed  on  the  bond  declared  upon, 
subsequently  to  the  death  of  the  testator,  but  it  did  not  appear  by  whom, 
Hue  afforded  no  evidence  that  the  executor  had  raqnested  delay. 

A  sarviving  obligor  cannot  continue  or  revive  the  liability  of  the  estate  of  a 
deceased  obligor  by  partial  payments,  obtaining  indulgence  or  other  roeans, 
••  as  to  repel  the  operation  of  that  Statute. 

The  coses  of  McEntyre  v.  Oliver,  9  Hawks  209,  and  Buic  v.  Bute,  2  Irod 
67«  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Union 
County,  at  the  Fall  Term,  1846,  his  Honor  Judge  Dick 
presiding. 

This  action  is  debt  against  Joel  Harrell,  and  Marsh, 
executor  of  Thomas  Watts,  on  a  bond  given  to  the 
plaintifl'  by  David  Watts  and  llic  said  Joel  and  Thomas. 
The  defendant.  Marsh,  pleaded  non  est  factum,  and  the 
Act  of  1789,  limiting  the  time  for  bringing  suits  against 
executors ;  and  the  controversy,  as  between  the  plaintiff^ 
and  that  defendant,  turned  at  the  trial  on  the  latter  plea. 
In  support  of  it  the  executor  gave  evidence,  that  he  ad- 
vertised according  to  the  statute,  and  it  appeared  that 
the  action  was  not  brought  within  the  limited  period 
thereafter.  The  ptaintiil^  then  produced  the  bond,  and 
on  it  there  appeared  credits  for  certain  sums,  entered  as 
for  payments  made  after  the  death  of  Thomas  Watts ; 
and  thereupon,  and  without  offering  any  evidence  to 
:ihew  by  whom  or  at  what  times,  in  fact,  those  entries 
were  made,  or  that  the  defendant  Marsh  had  any  knowl- 
edge of  the  bond  before  he  was  sued  in  this  action,  the 
plaintiff  moved  the  Cotirt  to  instruct  the  jury,  that  a 
presumption  in  law  arose,  that  the  plaintiff  delayed  to 
bring  his  suit  at  the  special  request  of  the  executor  ^ 
and,  therefore,  that  the  attion  was  not  barred.    But  the 
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Court  refused  to  give  that  instruction  :  and,  on  the  other 
hand,  directed  the  jury,  that,  if  they  believed  the  defen- 
dant's evidence,  they  ought  to  find  for  him  on  that  issnc. 
There  was  a  verdict  and  judgment  for  Marsh,  and  the 
plaintiff  appealed. 

Winston,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

RuFPiN,  C.  J.  The  Court  is  of  opinion,  that  the  ju,dg- 
ment  ought  to  be  affirmed.  In  the  first  place,  it  was 
necessary  that  the  plaintiff  should  have  brought  himself 
within  the  savings  of  the  st.atute,  by  putting  the  matter 
on  the  record  by  a  special  replication.  But,  if  that  ob- 
jection did  not  exist,  the  Court  would  still  concur  with 
his  Honor  on  the  construction  of  the  statute.  The  second 
proviso  of  the  Act  is,  that,  if  a  creditor  shall  delay  to 
bring  suit  at  the  special  request  of  the  executor,  the  debt 
shall  not  be  barred  during  the  time  of  the  indulgence. 
Now,  there  is  nothing  to  connect  the  payments  or  the 
entries  of  payments  with  the  executor,  so  as  to  make . 
them  his  acts  personally.  They  may  have  been  the  acts 
of  the  other  obligors  or>  perhaps,  of  the  obligee  himself. 
If  so,  they  cannot  affect  the  executor,  nor  deprive  the 
personal  estate  of  the  testator  of  the  protection  of  the 
Act.  It  is  not  like  the  case  of  McEntyre  v.  Oliver,  2 
Hawks  209,  and  others  of  that  class,  in  which  it  was 
held,  that  the  act  or  acknowledgement  of  one  partner, 
which  takes  a  case  out  of  the  statute  of  limitations  as  to 
him,  will  do  so  likewise  .as  to  the  others.  There  the 
obligation  of  all  the  parties  not  only  arose  upon  the  same 
promise,  but  the  matter  of  discharge  extends  equally  to 
the  whole.  Here,  however,  the  discharge  is  one  of  the 
debtors  by  a  special  provision  for  his  benefit  pecnlia,f ly. 
As  it  was  held  in  Buic  v.  Buie,  2  Ired.  87,  that  the  dis- 
charge of  an  executor,  under  the  Act  of  178P,  did  not 
enure  to  the  benefit  of  another  obligor,  so  it  follows,  on 
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the'  other  hand,  that  a  surviving  obligor  cannot  continue 
or  revive  the  liabiiit}'  of  the  estate  of  a  deceased  obligor 
by  partial  payments,  obtaining  indulgence,  or  other 
means,  so  as  to  repel  the  operation  of  that  statute.  The 
operation  of  the  Act  is  restricted  to  the  estate  of  the 
deceased  obligor,  and  the  executor  alone  can  deprive 
himself  or  the  estate  of  its  protection. 

Of  course,  this  opinion  is  to  be  understood  in  reference 
to  the  case  before  the  Court,  and  not  at  all  as  embracing 
the  case,  where  there  are  two  executors  and  one  of  them 
requests  delay:  which  may  be  subject  to  a  different  rule. 

Per  Cdrcam.  Judgment  affirmed. 


THE  STATE  vs.  JAMES  GHERKIN. 

Falsely  puUiog  a  witneas'  namo  to  ftbond,  which  is  not  reqoired  to  have  a 

snbscribioc  wiinero,  does  not  vitiate  tlio  bond  and*  is  not  forgery. 
The  case  of  Blacktnell  v  Lanrt  4  Dev.  ^  Bat.  1 13  cited  aiwl  appro¥e<^. 

Appeal  from  the  Superior  Court  of  Law  of  Washington 
County,  at  the  Spring  Term  1S47,  iis  Honor  Judge  Cald- 
WET.?.,  presiding. 

The  prisoner  was  fndrcted  for  forgery.  The  indictment 
contained  two  counts,  but  on*the  second  the  Solicitor  for 
ihe  State  entered  a  notte  prosequi. 

The  first  count  was  as  follows : 

"  WASHINGTON  COUNTY,  to^wit: 

The  JQron  for  ihe  State  upon  their  oath  present,  that  heretofore^  to- wit,  on* 
the  twenty-second  day  of  February,  A.  D.  1841,  Sally  Allen  an^  James 
Gherkin  signed  and  sealed  their  bond  .obligatory^  payable  lo  Joseph  B.  GrilBni 


June  term,  1847.  20^ 

r         ~  .  .       -    -^^ -  

State  V.  Gherkin. 

which  said  bond  ohiigalery  ia  in  the  worde  and  fi^rures  following,  that  is  tor 
aay-^*  ^28.  On  or  before  the  Ist  of  JaoQary,  1843,  we  promise  to  psky  Joseph 
B.  Grilling  or  order  twenty-eight  dollars^  with  interest  from  date,  it  being  due 
for  Yaloe  received  in  hand,  this  28th  of  February,  1841. 

Witness,  SALLY  ALLEN,      (Seal) 

JAMES  GHERKIN,  (Seal.)" 

"And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther  present,  that 
the  said  James  Gherkin,  with  force  and  arms  in  tho  said  County,  bafora  the 
deiiYery  of  the  said  bond  obligatory  to  the  said  Joseph  B.  Griffin,  to-wit,  on! 
the  day  and  year  aforesaid,  did  of  'his  own  head  and  imagination  and  by 
false  conspiracy  and  fraud,  feloniously,  knowingly,  and  falsely  make  and  forge, 
and  did  wittingly,  knowingly  and  falsely  assent  to  the  forging  and  making 
the  name  of  one  George  Stubbe,  as  a  subecribing  witness  to  the  said  iiond 
obligatory,  so  payaUe  to  the  said  Joseph  B.  Griffin,  which  said  bond  obligatory 
was  afterwards,  to- wit,  on  the  day  and  year  aforesaid,  delHrored  to  the  sai^ 
Joseph  D.  Griffin,  wHh  intent  to  defraud  the  said  Joseph  D.  Griffin,  contrary 
to  the  form  of  the  Statute  in  such  easo  made  and  provided,  and  against  tho 
peace  and  dignity  of  tho  State." 

The  defendant's  coun^l  move  J  to  quash  the  bill  of  in- 
dictment^  becanse  the  offence  therein  charged  is  not  in- 
dictable. Judgment  of  the  Court  that  the  same  be  quashed. 
Whereupon  the  Solicitor  appealed  to  the  Supretne  Court. 

Attorney  General^  for  the  State. 
Heathy  for  the  defendant,  submittect  the  following  argo* 
meiit : 

The  enquiry,  in  thi»  case,  is;  cair  a  defendant  be  guilty 
of  forgery,  by  falsely  adding  the  name  of  a  subscribing 
witness,  to  a  genuine  bond  ;  an  instrument,  that  requires 
no  subscribing  witness  ?  Forgery  is  definfed,  by  Mr.  Jus- 
tice Blaclcstone,  4  Commentaries  248,  London  Edition^ 
1844,  to  be  "the  fraudulent  making  or  alteration  of  a 
written  instrument,  to  the  prejudice  of  another  man's 
right,"  and,  in  Note  1,  Page  247,  same  Edition,  it  is  de- 
fined to  be  "  a  fraudulent  insertion,  alteration  or  erasure, 
in  any  material  part  of  a  true  document,  by  which  an*- 
other  may  be  defrauded."  It  is  believed  the  facts  of  this 
ease  do  not  come  up  to  either  of  these  definitions  of 
tofgery ;  nor  to  any  established  definition  thereof  It  is 
27 
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not  the  "false  making,"  &c.  of  any  ••instrument"  or  "docu- 
ment ;"  for  the  Court  has  long  since  decided,  Blackuoell 
V.  Lane^  4  Dev.  &  Bat.  1 1 3,  that  the  addition  of  the  name 
of  a  subscribing  witness  to  a  bond,  does  not  alter  or  de- 
stroy the  instrument,  even  when  made  by  the  obligee, 
which,  it  is  submitted,  it  would  do,  if  it  were  forgery. 
In  this  case,  who  can  be  "prejudiced  1?"  who  "defraudedy* 
Not  the  obligors,  for  they  delivrrcd  it  as  a  genuine  instru- 
ment, and  one  of  them  is  the  same  individual,  that  is 
charged  with  the  forgery  ;  not  the  obligee,  for  it  is  de^ 
lit/ered  to  him,  as  a  genuine  instrument,  and  is  valid  in 
his  hands  by  such  delivery  by  the  obligors,  since  the  bond 
required  no  subscribing  witness.  When  it  is  said,  that 
the  addition  of  a  subscribing  witness  to  a  bill  of  sale  of  a 
slave,  or  a  deed  of  gift  of  a  slave,  or  the  false  making  of 
a  will,  with  two  subscribing  witnesses,  in  this  Country,  or 
three,  in  England,  is  forgery,  we  can  understand  it :  it  is 
because  these  instruments  are  entirely  inoperative  without 
suchsubscribifigwitness^or  witnesses;,  but^^nnot  we  under* 
stand,  how  the  cidding  of  that,  to  an  ii(strixmcm,  that  is 
not  required  by  law,  that  makes  it  neither  better  nor 
worse,  neither  more  nor  less  valid,  and  by  which  no  per- 
son whatever  can  be  "prejudiced"  or  "defrauded,"  can  be 
forgery. 

A  case  recently  occurred  in  Maryland,  not  yet  reported, 
but  which  I  had  from  the  relation  of  Mr.  Spencer,  late 
Attorney  General  of  that  State,  which  sustains  the  de- 
fendant in  his  position.  Upon  the  trial  of  a  suit  at 
law,  the  defendant  in  the  suit  introduced  a  false  receipt, 
against  the  plaintiff's  testator,  the  plaintiff  having  sued 
as  executbr.  The  body  of  the  receipt  and  the  signature 
wero  both  in  the  defendant's  hand-writing,  and  were, 
without  doubt,  imitations  of  the  hand-writing  of  the 
plaintiff's  testator :  the  defendant  was  indicted  for  for- 
gery,  and,  on  the  trial  for  forgery,  he  produced  a  genuine 
receipt,  from  the  plaintiff's  testator  for  the  same  debt, 
that  the  false  receipt  wfis  exhibiteci  for :  the  Court  held. 
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that  the  false  instrument  was  not  a  forgeryt  because  it 
lacked  a  main  ingredient  of  forgery,  viz :  the  capacity 
to  **  defraud :"  it  could  not  "  defraud  or  prejudice^  the 
right  of  the  plaintiff's  testator,  or  the  plaintiff  himself, 
because  the  debt  to  which  the  receipt  uhis  applicable  had 
been  actually  paid.  Much  to  the  same  purpose,  is  the 
case,  2d  Easfs  P.  Croum,  953,  where  it  was  decided,  that 
it  was  not  forgery,  in  England,  falsely  to  make  a  will 
for  land,  as  attested  by  tmo  witnesses,  the  law  requiring 
three ;  for  the  reason,  that  no  one  could  be  '*  deceived  or 
defrauded"  thereby,  as  ^'  no  one  of  common  understand- 
ing would  give  it  credit."  If  the  definitions  of  forgery, 
here  given,  be  correct,  or,  the  case  from  Maryland,  or 
from  East,  be  law,  then  it  is  submitted,  that  the  defendant 
cannot  be  held  liable  on  this  indictment,  and  that  the 
judgment  of  the  Court  below,  must  be  affirmed. 

Daniel,  J.  A  subscribing  witness  is  not  material  to 
the  due  making  of  a  bond.  The  putting  of  the  name  of 
Stubbs  to  the  instrument,  as  a  subscribing  witness,  did  not 
vitiate  the  bond,  after  it  was  subsequently  delivered  by 
the  obligors  to  the  obligee.  The  bond  could  have  been 
established  (if  denied  by  the  obligors)  by  proof  of'  their 
hand- writing.  Blackwell  v.  Lane,  4  Dev.  &  Bat.  1 13«  It 
was  not  an  alteration  in  a  material  part  of  a  true  docu- 
ment, by  which  the  obligee  was  or  could  be  defrauded  of 
the  money  mentioned  in  the  face  of  the  bond.  We  think 
the  judgment  was  right. 

Pim  Curiam.  Judgment  affirmed.   - 
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Jin  indictment  for  ttealing  a  bog  is  well  supported  by  shewing  that  the  de- 
feadant  etolo  a  sboat. 

Where  au  indietoieot  alleges  the  property  stolen  to  be  the  property  of 
Elizabfih  Moore,  and  tho  evidence  shews  it  was  the  property  of  a  woman 
called  Betsey  Moore,  it  must  be  lofl  to  the  jury  to  decide  whether  the  per- 
son so  described  was  known  by  both  names. 

In  snch  an  tadietroent,  the  christian  and  surname  of  the  party  iojnredf  if 
known,  must  bo  stated ;  and  the  name  so  stated  must  be  either  the  real 
name  or  that  by  which  he  is  usually  known  :  either  is  sufficient. 

Appeal  from  the  Superior  Court  of  Law  of  Craven 
County*  at  the  Spring  Term,  1847«  his  Honor  Judge 
Pearson,  presiding. 

The  defendant  was  indicted  for  stealing  "  a  bog." 
The  evidence  showed  that  the  animal  was  a  boar  shoat. 
between  five  and  six  months  old.  The  owner  is  described 
in  the  indictment  as  "  Elizabeth  Moore/'  and  it  was 
shown  in  evidence  that  she  was  called  Betsey  Moore-. 
For  these  variances  the  Court  was  requested  to  direct 
the  jury  to  acquit  the  prisoner,  which  was  refused,  and 
the  prisoner  convicted.  The  indictment  was  at  common 
Jaw.  The  prisoner  appealed  from  the  judgment  on  bis 
conviction. 

AUonicy  Geticral,  for  the  State. 
No  counsel  for  the  defendant. 

Nash,  J.  Two  questions  are  presented  by  the  case 
for  our  consideration.  The  indictment  charges  the  steal- 
ing of  a  hog :  is  it  sustained  by  tho  evidence  ?  An  in- 
dictment for  larceny  must  describe  the  article  stolen  with 
a  certainty  sufficient  to  identify  it,  and  this  for  the  pur- 
pose not  only  of  enabling  the  Judge  to  sec  upon  its  face 
that  the  article  is  of  value  ;  but  also  ibr  the  protection  of 
the  accused,  to  enable  him  to  show,  ii  j^ubsequently  called 
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into  Court  to  answer  for  the  olTence,  that  ho  has  already 
been  convicted  or  acquitted  of  its  commission.  4  Bl.  C. 
906.  And  the  evidence  must  correspond  with  the  descrip- 
tion of  the  property  laid.  Great  strictness  has  been 
observed  by  the  Court  in  the  application  of  this  rule. 
When  a  statute  enumerates  several  different  kinds  of 
animals,  as  being  the  subject  of  larceny;  in  an  indict* 
ment  on  the  statute,  the  animal  alleged  to  be  stolen  must 
be  described,  and  proved  to  be,  of  the  particular  descrip* 
tion  specified  in  the  statute.  Thus,  an  indictment  for 
stealing  a  cow  can  not  be  supported  by  proof  of  thu 
stealing  of  a  heifer,  Kex  v.  Cooke,  I  Leach  105.  2  EasL 
P.  C.  6IG,  when  the  statute,  under  which  the  party  was 
indicted,  mentioned  both  cows  and  heifers.  So  also  an 
indictment  for  stealing  a  sheep  is  not  supported  by  proof 
of  stealing  a  lamb,  because  the  statute  enumerates  both 
sheep  and  lambs.  Rex  v.  Loom,  Russ.  and  Mylnc,  160. 
These  cases  arc  under  statutes  taking  away  the  benefit 
of  clergy*  But  even  under  statutes,  2d  and  dd  Ed.  6tb, 
against  horse  stealing,  it  has  been  decided  that  foals  and 
fillies  are  not  included,  because  the  statute  mentions  only 
the  grown  animals.  WillantFs  case,  1st  Russ.  and  Ry. 
Ca.  C.  494.  Here  the  indictment  is  for  stealing  a  hog 
and  the  evidence  is  that  it  was  a  shpat.  For  animals  of 
this  description  swine  is  the  original  generic  term.  But 
die  legislature  of  this  State,  in  legislating  on  the  subject 
of  mismarking,  use  the  term  hog  as  the  generic  term 
and  consider  all  animals  of  that  kind  as  hogs  irrespeo* 
live  of  their  ages.  In  Rev.  Slat.  ch.  17,  sec.  1,  it  is 
enacted,  that  "  all  persons  shall  ear  mark  their  hogs  from 
six  months  old  and  upwards."  From  six  'months  old 
they  are  designated  as  hogs  to  be  marked — under  that 
age  they  are  still  hogs,  but  there  is  no  obligation  to  mark 
tbem.  We  think  the  description  sufiicieutiy  specific,  and 
that  his  Honor  was  correct  in  over-ruling  the  oBjcction. 
The  Court  sees  that  the  article  alleged  to  be  stolen  is  of 
value  in  the  eye  of  the  law,  and,  if  pro^iccutcd  a  second 
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time  for  stealing  it,  the  defendant  would  bo  at  liberty  to 
iihow  by  parol  testimony,  as  in  other  cases,  the  identity 
of  the  article. 

Another  objection  is  urged  against  the  conviction.  It 
appears  that  the  owner  is  described  in  the  indictment,  as 
Elizabeth  Moore ;  in  evidence  it  was  shewn  that  she 
was  called  "  Betsy  Moore."  The  Court  was  requested  to 
direct  an  acquittal  for  this  variance.  This  request  was 
properly  refused.  lu  indictments  for  offences  against  the 
person  or  property  ef  another,  the  christian  and  surname 
of  the  party  injured,  if  known,  must  be  stated,  and  the 
name  so  stated  must  be  either  the  real  name  or  that  by 
which  he  is  usually  known.  Either  is  sufficient.  Rex  v. 
Norton^  1  Kuss.  &  Uy.  510,  and  it  is  a  question  of  fact  to 
be  decided  by  the  jury,  whether  he  is  known  by  both 
names.  If  therefore  the  prisoner  wish  to  avail  himself  of 
the  objection,  he  ought  to  request  the  Judge  to  instruct 
the  jury,  that  if  they  found  the  fact  to  be,  that  the  name« 
given  itt  the  indictment  to  the  owner  of  the  property 
stolen,  was  not  his  true  name,  or  that  he  was  not  known 
by  it,  they  should  acquit  the  prisoner.  Thus  in  this 
case  the  defendant  ought  to  have  required  the  Judge  to 
charge  the  jury,  that  if  the  owner  of  the  hog  was  not 
known  by  the  name  of  Elizabeth  Moore,  or  that  it  was 
not  her  name,  they  should  acquit  the  prisoner. 

This  however  was  not  the  course  pursued.  The  counsel 
masked  for  no  instruction  to  the  jury  as  to  the  fact,  but  that 
his  Hon^r  should  decide  the  fact  himself  and  direct  an 
;Acquittal.  This  was  properly  refused.  We  concur  with 
|.he  predding  Judge  on  both  points. 

Vbh  Gubiam.        Ordered  to  be  certified  accordingly. 
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In  an  aptkm  for  use  and  occupatiooi  where  it  appeared  that  one  P.  had  leased 
the  premises  to  the  defendant  for  the  year  1844,  that  in  the  latter  part  of 
that  year  he,  with  the  knowledgro  and  consent  of  the  defendant, 
rented  the  same  to  tite  plaintiff  for  the  year  1845,  who  leased  a  part 
of  the  same  premisee  to  the  defendant,  who  occapied  them  and  held 
them  under  tlie  plaintiflT.  Held  that,  if  this  wa^  a  case,  in  which  attorn- 
ment was  necessary,  the  defendant  had  attorned,  and  at  all  events  was 
liable  to  the  plaintiff  for  the  rent. 

Meld,  further,  that  the  defendant  having  abandoned  the  premises  before  the 
and  of  the  year  1845,  and  no  specific  contract  being  proved  as  t»  the  time 
be  ahonld  enjoy  them  and  the  premises  being  a  wharf  and  ware«heuse  in  a 
commercial  town,  it  was  properly  left  to  the  jury  to  say  for  what  time  the 
parties  intended  the  lease  to  continue,  and  the  Conrt  could  not  non-suit  the 
plaintiff,  because  his  action  was  brought  before  the  expiration  of  the  year. 

Appeal  from  the  Superior  Court  of  Law  of  New  Han- 
over County,  at  the  Spring  Term,  1S47,  his  Honor  Judge 
Manly,  presiding. 

This  is  an  aetion  for  use  and  occupation  of  a  wharf  in 
tbe  town  of  Wilmington.  The  case  is — the  wharf  in 
question  together  with  an  adjoining  lot,  on  which  was  a 
ware-hottse  belonged  to  one  Parsley,  who  hired  them  to 
the  defendant  for  the  year  ld44.  Tbe  defendant  was 
BQgftged  in  erecting  a  public  building  for  the  United 
States  on  a  lot  adjacent  to  the  wharf  and  hired  the 
premises  for  the  convenience  of  carrying  on  his  work.  In 
the  latter  part  of  tbe  year  1844,  Parsley,  with  the  knowl- 
edge and  consent  of  the  defendant,  rented  the  whole  of  the 
premi«es  to  the  plaintiff  for  the  year  1845,  and  the  defen- 
dant hired  from  the  plaintiff  a  room  in  the  ware*house, 
and  continued  his  occupation  of  the  wharf.  This  occu* 
pation  continued  until  the  middle  of  the  year,  when  the 
defendant  abandoned  the  possession  and  refusing  to  pay 
any  rent,  this  action  was  brought.  The  recovery  of  the 
plaintiff  was  opposed  upon  two  grounds:  1st,  that  the 
defendant  had  never  attorned  to  the  plaintiff;  and  2nd, 
that  the  action  would  not  lie  until  the  end  of  the  year. 
The  case  was  left  to  the  jury  by  the  presiding  Judge  upon 
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all  the  facts,  stating  at  the  same  time  it  was  necessary,  in 
order  to  find  a  verdict  for  the  plaintiff,  that  they  should 
find  some  act  of  attornment  or  some  admission  of  the 
plaintiiT^s  title.     Verdict  for  the  plaintiff,  and  appeal. 

Strange,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Nash,  J.  If  this  be  a  ease  in  which  the  doctrinpe  of 
attornment  applies,  the  statement  made  by  the  presiding 
Judge  shows  that  the  defendant  did  attorn.  The  defen- 
dant was  in  possession  of  the  wharf  under  the  plaintiff*. 
His  term  under  Parsley  had  expired  and  he  had  aceepted 
from  the  plaintiff  a  lease  for  the  room  in  the  ware-house. 

This  is  simply  a  case  of  sub-letting,  by  which  the  defen- 
dant became  a  tenant  under  the  plaintiff.  This  was  an 
acknowledgement  of  his  right  and  coupled  with  posses- 
sion under  him  would  amount  to  an  attornment. 

We  do  not  think  the  plaintiff's  second  objection  a  sound 
one,  applicable  to  this  case.  It  is  true  as  a  general  pro- 
position that  any  occupation  of  one  n>an*s  land  by  another, 
under  a  contract,  is,  in  law,  considered  a  tenancy  from 
year  to  yean  and  this  from  policy  and  to  favor  agricul- 
ture. In  which  ease,  the  lessor  cannot  support  an  action 
for  the  rent  until  the  end  of  the  year. 

But  it  doe»  not  follow  because  the  law  favors  leases 
from  year  to*  year,  that  the  parties  may  not  contract  fop 
a  shorter  period,  and,  if  so,  the  action  can  be  brought  as 
soon  as  the  time  of  renting  expires  ^  it  depends  upon  the 
eontracl  of  the  parties.  Here  there  was  no  di-reet  evidence 
of  a  specific  contract,  either  as  to  time  or  rent,  and  it 
was  a  question?  for  the  jury  to  decide,  from  the  circum- 
stances of  the  ease,  what  the  contract  was.  The  wharf 
was  occupied  by  the  defendant,  not  for  the  purposes  of 
agriculture,  but  as  a  convenience  in  carrying  on  his 
work  on  the  adjacent  lot.  If  the  jury  believed  that  it 
was  understood  by  the  parties  mutually  that  the  defers 
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dant  was  to  occupy  it  for  the  whole  year  or  for  a  short 
time,  as  his  convenience  required,  then  that  was  their 
contract,  and  if  they  should  believe  that  the  convenience 
of  the  defendant  required  its  occupation  the  whole  year, 
the  action  was  prematurely  brought,  because  he  would 
be  entitled  to  the  possession  until  the  end  of  the  year; 
If,  on  the  other  side,  the  convenience  of  the  defendant 
required  a  shorter  occupation  and  he  terminated  his  pos^ 
session,  because  he  had  no  further  use  for  it,  the  term 
ended,  and  the  plaintiff  would  be  entitled  to  demand  his 
rent  as  soon  as  the  occupation  ceased.  We  must  sup- 
pose that  the  Judge  gave  an  instruction  to  this  effect,  or 
that  the  defendant  did  not  deem  it  essential  that  he 
should,  as  no  prayer  for  such  instruction  or  refusal  to 
give  it  is  stated  in  the  defendant's  exception.  The  omis*- 
sion  of  proper  instruction  does  not  constitute  error,  but 
its  refusal  does.     Simpson  v.  Blount,  3  Dev.  34. 

Per  Curiam.  Judgment  afllrmedr 


JOHN  COCHRAN  vs.  JAMES  R.  WOOD. 

« 

Where  a  defendant  on  an  appeal  from  the  jad|pnent  of  the  County  Court, 
gave  but  one  surety,  the  surety  cannot  on  the  judgment  being  affirmed  in 
the  higher  Court,  object  to  a  judgment  against  himself,  on  the  ground  that 
the  Statute  requires  two  sureties  on  an  appeal  from  a  Justice. 

The  snreliee  are  reqnired  for  the  benefit  of  the  plaintiff,  and  he  may  dia« 
pease  with  them  in  whole  or  in  part,  at  his  opUon. 
The  case  ef  Arrenton  v.  Jordan,  4  Hawks.  S8,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Anson 
County  at  the  Spring  Term  1847,  his  Honor  Judge  Bat- 
tle, presiding. 
2S 
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The  plaintiff  recovered  a  judgment  in  the  County  Court 
against  Wood«  who  appealed  and  entered  into  bond  with 
Waddell  as  his  surety.  In  the  Superior  Court  the  plain- 
tiff again  recovered,  and  then  moved  for  judgment  agajnst 
WaddcU  on  the  appeal  bond  ;  which  the  latter  opposed 
on  the  ground,  that  there  was  but  one  surety,  whereas 
the  statute  requires  *'  two  suflicient  sureties."  But  the 
Court  gave  judgment  for  the  plaintiff,  and  Waddell  ap- 
pealed to  this  Court. 

Winston  and  Strange,  for  the  plaintiff 
Mendenhall^  for  the  defendant. 

RuFPiN,  J.  An  appeal  bond  is  required  for  the  security 
of  the  Appellee ;  and  for  his  better  security,  the  statute 
provides  that  there  shall  be  "  two  sureties."  But  as  the 
bond  is  intended  for  the  benefit  of  the  appellee,  it  is  en- 
tircly  competent  for  him  to  renounce  it,  either  wholly  or 
in  part.  It  was  upon  this  maxim,  that  it  was  held,  as 
far  back  as  Dr.  Wm.  Drciory's  case,  cited  10  Rep.  100,  in 
debt  on  a  bail  bond  to  the  sheriff,  that  the  bond  was  good, 
though  given  by  one  surety,  and  the  statute  used  plural 
words.  The  same  point  was  determined  here  in  Arren* 
ion  V,  Jordan,  4  Hawks  28.  That  case  held  further, that 
a  scire  facias  would  lie  on  such  a  bond ;  and  thus  estab- 
lished, that  the  principle  extends  to  all  remedies,  as  well 
those  under  the  statute  as  those  at  common  law.  Now» 
the  language  of  the  69th  section  of  the  Act  of  1777,  ch. 
115,  respecting  bail  bonds,  is  precisely  the  same  aM^  that 
of  the  75th  section  respecting  appeal  bonds,  each  requir- 
ing the  bond,  "with  two  sufficient  sureties."  The  reason- 
ing and  decision  otArretiton  v.  Jordan  is^  therefore  in  point 
here.  The  terms,  in  which  the  sureties  are  to  be  bound, 
cannot,  indeed,  be  substantially  varied ;  or,  if  they  are, 
the  obligee  cannot  entitle  himself  to  the  remedy  of  the 
statute,  but  must  get  on  as  well  as  he  can  at  common 
law.    But  an  objection,  founded  ?!olely  on  the  number  of 
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suretieSi  cannot  impair  tho  obligation  of  the  bond,  or 
impede  any  remedy  on  it ;  because  the  obligee  though  he 
mighty  is  not  bound  to,  insist  on  the  provisions  of  the  Act 
in  his  favor,  being  strictly  observed  in  that  respect. 

Per  Ccjsiam.  Judgment  affirmed. 


GEORGE  COON,  EX'R.  &c.  vs.  JOSEPH  RICE. 

A  testator  bequeathe^  to  A.  B.  lui  follows :  "  I  give  and  bequeath  unto  my 
daughter  Elizabeth  Coon,  duriag  her  natural  life,  at  the  end  of  which  to 
the  only  heira  of  her  body,  one  negro  girl  named  Riah,  this  to  the  afon- 
mentioaed  to  them  and  their  heirs  forever."  Held,  that  asthiedispositiont 
if  applied  to  land,  would  have  created  an  ostate  tail,  it  gives  the  abeoluta 
property  in  the  slave  to  Elizabeth  Coon,  there  being  nothing  in  the  other 
parts  of  the  will  to  shew  that  the  words  <*  heira  of  the  body"  meant 
•«  childreflu" 

Appeal  from  the  Superior  Court  of  Law  of  Davie 
County,  at  the  Spring  Term,  1847,  his  Honor  Judgje 
Di«K9  presiding. 

This  is  an  action  of  replevin  to  recover  possession  of 
a  negro  girl,  slave  named  Rachel.  This  girl  is  the  child 
of  Riahy  a  negro  woman  bequeathed  in  the  will  of  Joseph 
Richards  in  the  following  words,  viz  :  **  I  give  and  be- 
queath unto  my  daughter  Elizabeth  Coon,  during  her 
natural  life,  at  the  end  of  which  to  the  only  heirs  of  her 
body,  one  negro  girl  named  Riah,  this  to  the  aforemen- 
tioned to  them  and  their  heirs  forever.'*  The  testator, 
Richards,  died  in  the  year  1825^.  About  the  year  18 Id, 
his  daughter  Elizabeth  inter-married  with  Jacob  Coon,  the 
plaintiff's  testator.    At  the  date  of  Richards'  will ,  and 
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at  his  death,  there  were  living  two  children,  the  offspring 
of  this  marriage,  and  also  several  children  of  said  Eliza- 
beth, the  offspring  of  a  previous  marriage,  one  of  whom 
is  the  defendant.  There  was  an  assent  to  the  legacy  to 
Elizabeth  Coon.  The  testator  of  the  plaintiff  died  in 
1844)  and  his  wife  Elizabeth  since,  but  before  the  com- 
mencement of  this  suit.  The  girl  Rachel  was  born  after 
the  death  of  Joseph  Richards.  Upon  the  death  of  the 
plaintiff's  testator,  the  plaintiff  took  possession  of  the 
girl  Rachel,  and  hired  her  out,  and  Elizabeth  Coon  be- 
came the  hirer,  and  at  the  expiration  of  the  term  of  hire, 
she  placed  her  in  the  possession  of  the  defendant,  where 
she  remained  until  the  death  of  Elizabeth,  and  until  the 
commencement  of  this  suit.  A  verdict  was  taken  by 
agreement  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  nature  and  extent  of  the  estate  in  the  woman 
Riah,  given  to  Elizabeth  Coon,  by  the  will  of  Joseph 
Richards — the  plaintiff  contending  that  it  is  an  estate 
absolute  and  without  remainder,  and  therefore  that  she 
and  her  child  Rachel  belong  to  the  estate  of  his  testator: 
the  defendant  contending,  that  by  the  will  no  greater 
estate  than  for  her  life-time  is  given  to  Elizabeth  Coon 
in  said  slaves,  and  that  a  remainder  thereof  vested  in 
her  children,  one  of  whom  is  a  defendant,  and  so  that, 
as  against  ihe  plaintiff,  his  taking  and  detention  were 
lawful. 

The  Court  being  of  opinion  with  the  defendant,  as  to 
the  construction  of  the  will,  judgment  of  non-suit  was 
entered,  from  which  judgment  the  plaintiff  appealed  to 
the  Supreme  Court. 

Dodge,  for  the  plaintiff. 

No  counsel  for  the  defendant. 

Daniel,  J.  If  the  property  had  been  land,  and  Joseph 
Richards  had  devised  it  to  his  daughter  Elizabeth  Coon 
for  life,  **  at  the  end  of  which,  to  the  only  heirs  of  her 
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body,  this  to  the  aforementioned,  to  them  and  their  heirs," 
it  would  in  law  have  been  an  immediate  estate  tail, 
vested  in  Elizabeth  Coon.  In  looking  over  the  whole 
will,  there  is  not  a  word  in  it,  to  indicate  that  the  testator 
intended  ••  children,**  when  he  used  the  words,  *'  heirs  of 
the  body  of  Elizabeth  Coon."  These  words,  must  there- 
fore,  have  their  legal  effect,  and  in  as  much  as  they  would 
have  created  an  estate  tail  in  Mrs.  Coon,  if  the  subject  mat- 
ter had  been  land,  they  in  law  create  in  her  an  absolute 
estate  in  Riah,  she,  Riah,  being  personal  property.    The 

two  cases  cited  by  the  plaintiff's  counsel,  are  we  think  in 
point  for  him. 

The  judgment  of  nonsuit  must  be  set  aside,  and  a  new 

trial  granted. 

Peb  Curiam.  Ordered  accordingly. 


SUSANNAH  J.  E  AMIS  &  AL.  v«.  LEWIS  AMIS,  EX*R.  &.  AL. 

The  act  of  1829  {Rev.  Stat  eh,  85,  see.  18,)  for  the  partiliou  of  slaves  or 
other  personal  chattels  applies  only  to  a  plain  legal  tenancy  in  eotnmoB, 
and  not  at  all  to  asnit  agrunst  an  executor  for  nej^roes,  as  parts  of  a  legacy 
to  two  or  more  peraons  iu  common. 

to  this  latter  case  the  rights  of  the  claimants  cannot  be  ascertained,  until  the 
administration  has  been  closed,  or  all  the  accounts  have  been  taken  ;  and 
the  executor  is  proceeded  against  in  his  character  of  a  trustee  for  the 
legatees. 

The  Court  will  not  entertain  suits  for  the  separate  parcels,  which  constitate 
the  mass  or  residue  of  an  estate ;  but,  iu  order  to  avoid  un  unnecessary 
multitude  of  suits,  requires  that  the  suit  should  be  so  brought,  as  to  take 
all  the  accounts  and  distribute  the  whole  estate  by  the  decrees  that  may 
be  made  therem. 

Appeal  from  the  Superior  Court  of  Law  of  Granville 
County,  at  tlie  ISpriug  Term,  1817,  his  Honor  Judge 
JVIanly  presiding. 
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Joseph  Amis  by  his  will,  dated  July  20th,  18 10,  directed 
all  his  estate  to  be  kept  together  under  the  control  of  his 
executors,  and  gave  them  discretionary  power  to  sell  any 
part  of  his  real  or  personal  property,  as  they  might  think 
most  advantageous  for  his  wife  and  children.  There  are 
then  these  clauses  in  the  will.  '*  1  direct  that  my  chiU 
dren  remain  with  my  wife,  to  be  raised  and  educated  oat 
of  my  estate,  and,  as  one  may  become  of  age  or  marry, 
to  have  allotted  to  such  child  as  much  of  my  estate  as  I 
have  given  my  daughter  Betsey  and  put  her  in  possession 
of.  If  my  wife  should  die  my  widow,  I  direct  at  her  death, 
that  my  estate  of  every  description  be  equally  divided 
between  all  my  children,  considering  in  the  distribution 
the  part  which  each  child  may  have  rcceivcil  at  marriage 
or  full  age  ;  and  if  my  wife  should  marry,  in  that  event 
I  direct  that  all  my  property  be  divided  between  her  and 
all  my  children,  at  the  same  time  taking  into  considera- 
tion what  has  been  given  oft'  to  such  as  have  become  of 
age  or  married.  In  educating  my  children,  I  direct  that 
my  son  Lewis  be  continued  at  College  until  he  graduates ; 
and,  should  the  income  of  my  estate  justify,  I  wish  my 
other  two  sons  James  and  Joseph  to  receive  a  like  educa- 
tion ;  otherwise,  the  best  education  the  income  of  my 
estate  will  afford.  I  wish  all  my  daughters  to  receive  a 
good  English  education  ;  and,  should  the  income  of  my 
estate  fall  short  of  giving  them  a  good  practical  English 
education,  I  wish  them  to  receive  one,  even  at  the  ex- 
pense of  the  capital  of  my  estate."  The  testator  appointed 
his  wife  executrix,  and  his  son  Lewis  and  his  son-in-law 
Lewis  Amis,  then  the  husband  of  the  daughter  Betsey,  the 
executors  of  the  will.  At  the  death  of  the  testator  in 
August  1840,  he  left  seven  children  surviving  him ; 
namely,  the  married  daughter  Betsey,  Ann  S.,  Lewis, 
Mary,  Jane,  James  and  Judy.  After  qualifying  as  an 
executor,  Lewis  Amis,  the  son-in-law,  died,  and  also  his 
wife  Betsy  ;  but  which  died  first,  docs  not  appear.  They 
left  three  infant  children,  who  together  with  the  testator's 
daughter  Ann  $:$•  Amis,  arc  the  plaintifis  in  this  suit; 
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v^bich  was  instituted  in  November  184«,  by  petition  in 
the  Court  of  law  against  Lewis  Amis,  the  son,  as  sur- 
viving executor  of  the  will,  and  the  other  children  of  the 
testator.  It  states  that  the  testator's  widow  had  then 
recently  died,  and  that  thereby  the  period  for  dividing 
the  estate  had  arrived  :  That  the  advancement  to  the 
daughter  Betsey  was  of  the  value  of  «1 300 ;  and  that  the 
daughters  Mary  and  Ann  S.,  and  the  son  Lewis  had  upon 
coming  of  age  received  advancements  to  that  value 
respectively ;  and  that  the  daughters  Jane  and  Judy  P,, 
and  the  said  Jaihes  Amis,  were  each  entitled  then  to  re- 
ceive property  to  an  equal  value,  and  then  that  the  residue 
of  the  estate  was  divisible  equally  amongst  the  children 
of  the  testator  or  their  representatives;  and  that  in  such 
division  the  three  infant  plaintiffs,  who  are  the  children 
of  Betsey  Amis,  represent  their  deceased  mother  and  are 
entitled  to  her  share  :  That  the  estate  of  the  testator 
consisted,  amongst  other  things,  of  twenty-seven  slaves, 
who  are  named ;  and  that  the  parties  plaintiffs,  and  de- 
fendants, are  ^titled  to  them  as  tenants  in  common,  in 
the  several  shares  before  stated  :  And  the  prayer  is,  that 
the  said  negroes  may  be  divided  accordingly,  and  the 
shares  of  the  several  claimants  allotted  in  severalty. 

The  answers  admit  the  allegations  of  the  petition.  But 
they  state  that  the  two  defendants,  James  A.  and  Judy  F. 
are  still  infants  and  that  their  educations  have  not  been 
completed,  and  insist  that  the  expense  thereof  should  be 
defrayed  out  of  the  income  of  the  whole  estate  before  any 
division,  or  that  a  sufficiency  for  that  purpose  should  be 
set  apart  and  retained  by  the  executor.  The  executor 
also  states,  that,  after  deducting  his  disbursements  hitherto 
and  certain  other  debts  of  the  testator,  there  remains  in 
his  hands  in  cash  and  good  debts  the  sum  of  01 178 ;  which 
he  says  is  not  sufficient  to  discharge  his  commissions,  and 
an  annuity  of  S50,  which  the  testator  granted  to  one 
Downey  for  life,  and  to  defray  the  expenses  of  attending 
to  certain  claims  on  persons  residing  in  Mississippi  and 
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Texas :  And  he  insists  on  being  allowed  to  retain  out 
of  the  negroes  as  many  as  will  form  an  adequate  fund 
for  those  purposes. 

Upon  the  hearing,  the  Court  declared  amongst  other 
things,  that,  according  to  the  proper  construction  of  the 
will,  the  expenses  of  the  education  of  the  iqfant  defen* 
dants,  James  A.  and  Jady  F.  were  in  the  first  instance 
to  be  defrayed  out  of  the  income  of  the  testator^s  estate, 
but  that  those  persons  were,  nevertheless,  in  the  event 
that  had  happened,  to  be  charged  therewith  as  parts  of 
their  sbar^es  in  the  division  of  the  estate :  And  declared 
farther,  that  the  executor  ought  to  retain  as  much  of  the 
estate,  including  a  part  of  the  negroes,  if  necessary,  as 
would  meet  those  expenses,  and  would  discharge  from 
time  to  time  the  annuity  to  Downey  and  cover  all  proper 
expenses  attending  the  collection  of  the  claims  in  the 
South,  and  completing  the  administration  of  the  estate ; 
and,  subject  thereto,  that  the  residue  of  the  slaves  ought 
to  be  divided,  as  claimed  in  the  petition,  allotting  one 
share  of  them  to  the  plaintiffs,  who  are  the  children  of 
Mrs.  Betsey  Amis,  deceased,  as  representing  their  mother. 
The  decree  then  referred  it  to  the  Master  to  enquire  into 
the  value  of  the  advancement  to  the  daughter  Betsejs 
and  of  those  made  to  any  others  of  the  testator's  children, 
since  his  death,  upon  their  coming  of  age  or  marrying, 
and  to  enquire  also  what  part  of  the  estate  it  would  be 
proper  the  executor  should  retain  for  the  purposes  afore- 
said ;  and  then  directed  the  Master,  after  setting  apart 
a  proper  fund  therefor,  to  allot  to  each  of  the  children, 
who  had  not  been  advanced,  a  portion  of  the  negroes 
equal  in  value  to  that  of  the  advancement  by  the  testator 
to  his  daughter  Betsey,  and  then  to  divide  all  the  residue 
of  the  slaves  equally  between  the  parties,  according 
to  their  rights  as  before  declared  :  and  all  further  di- 
rections were  reserved  until  the  coming  in  of  the  re- 
port* From  that  decree  an  appeal  was  allowed  to  the 
defendants. 
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Lanier^  for  the  plaintiffs. 

Badger^  E.  O.  Reade,  and  Gilliam^  for  the  defendants. 

RuPFm,  C.  J.  The  proceedings  in  this  case  do  not 
authorise  the  Court  to  decide  the  questions,  raised  and* 
decided  in  the  Superior  Court.  The  petition  seems  to 
have  been  drawn  upon  the  idea,  that  it  MTould  lie  under 
the  act  of  1829  for  the  partition  of  slaves  or  other  per- 
sonal chattels ;  and  the  decree,  we  suppose,  proceeded 
upon  the  same  notion.  But  that  act  applies  only  to  a 
plain  legal  tenancy  in  comnton,'  and  not  at  all  to  a  suit 
against  an  executor  for  negroes,  as  parts  of  a  legacy  to 
two  or  more  persons  in  common.  In  this  latter  case  the 
rights  of  the  claimants  cannot  be  ascertained  until  the 
administration  has  been  closed,  or  all  the  accounts  have 
been  taken ;  and  the  executor  is  proceeded  against  in  his 
diaracter  of  a  trustee  for  the  legatees:  The  V^ry  decree 
in  this  case  shews,  that  it  was  impossible  to  treat  the 
parties,  as  tenants  in  common  nierely ;  for  it  became  ne- 
cessary to  direct  enquiries  into  the  entire  estate  and  as' 
to  advancements  to  the  children  respectively,  before' 
either  of  the  parties  could  claim  any  thing. 

But  if  this  could  be  looked  at  as  a  petition  in  the  Courts 
of  law  for  legacies  and  portions,  as-  ^iven  by  the  Statute, 
instead  of  the  suit  in  the  Court  of  Equity,  the  plaintiffs 
cannot  be  relieved  on  it,  because  the  sole  prayer  and 
object  of  the  plaintiffs'  is  for  an  account  of  the  slaves, 
belonging  to  the  testator's  estate,  and  folr  a  division  of 
them.  The  slaves  are  not  given  speci  fically,  or  separately 
from  the  other  parts  of  the  estate ;  but  the  children  be- 
come entitled  to  them' under  the  general  gift  of  the  testa- 
tor's **  estate  of  every  description,  to  be  equally  divided 
among  his  children"  at  the  death  of  his  widow.  Now, 
the  Court  does  not  entertain  suits  for  the  separate  parcels, 
which  constitutes  the  mass  or  residue  of  the  estate  ;  but, 
in  order  to  avoid,  an  unnecessary  multitude  of  suits,  re- 
^res  that  the  suit  shall  be  so  brought,  as  to'take  all  the 
29 
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accounts  and  distribute  the  whole  estate  by  the  decrees, 
that  may  be  made  therein. 

Besides,  there  is  another  objection  to  the  parties.  The 
administrator  of  the  testator's  daughter  Betsey  is  not  be* 
fore  the  Court,  and  her  infant  children  are  improperly 
made  parties,  as  representing  her.  The  act  of  181 6,  Rev. 
StcU.  ch.  122,  sec,  15,  has  no  application  here.  That  vests 
the  estate,  given  by  the  will  of  a  parent  to  a  child,  wha 
dies  in  the  life  time  of  the  parent,  in  the  issue  of  such  child 
so  dying.  But  here  the  daughter  Betsey  survived  her 
fatheri  and  the  legacy  rested  in  her,  and  survived  to 
her  administrator  or  executor,  and  not  to  her  children. 
Indeed  it  may  be  that  her  husband  survived  her, 
in  which  case  her  administrator  would  hold  in  trust  for 
the  husband's  representative,  and  not  for  the  wife's  chil- 
dren* 

For  all  these  reasons  it  was  erroneous  to  pronounee  the 
interlocutory  decree  given  in  the  Superior  Court,  and  this 
opinion  will  be  certified  to  that  Court,  that  the  decree 
may  be  reversed,  and  other  proceedings  had  in  the  cause 
according  to  right  and  justice. 

The  plaintiffs  must  pay  the  costs  in  this  Court. 

Per  Curiam.        Ordered  to  be  certified  accordingly. 
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The  depoviUott  of  a  witnessi  tak«a  in  a  critninal  case  before  the  exunioiiif 
magistrate,  under  the  aot  of  1715,  ii«e.  Suu  eh-  35,  fee.  1,  may  be  read 
in  evidence  on  the  trial  of  the  prisoner,  if  the  witness  is  then  dead. 

In  such  a  case  the  deposition  may  be  used  either  in  chief,  by  either  par^,  if 
the  witness  is  dead,  or  upon  the  cross-examination  of  the  wttnen  in  ConrC. 

The  proof  of  the  depoettion  is  usually,  but  net  necessarily,  by  the  magistrate  or 
his  clerk  ;  but,  in  this  State  at  teast,  there  being  no  statutory  direction  as 
to  the  mode  of  proof,  the  probate  must  be  a  matter  of  sound  discretion  in 
the  presiding  Judge,  keepiug  iu  view  the  general  principles  of  evidence, 
alike  necessary  to  the  safety  of  the  accused  and  the  due  adnrnustration  oC 
tlie  law. 

Held,  in  this  ease  that,  it  appearing  that  the  ezamiaing  magistrate  was  aeeee* 
earily  absent  in  the  discharge  of  high  public  duties,  proof  by  the  Clerk  of 
the  Superior  Court,  to  which  the  deposition  had  been  returned  according 
to  law — that  he  was  present  when  the  deposition  was  taken-^that  the 
examination  was  written  dowu  by  the  magistrate  himself,  and  thi^t  th« 
deposition,  returned  to  his  office  and  offered  in  evidence,  was  in  the  proper 
band  writing  of  that  magistrate — was  sufficient  to  authorize  the  reading  of 
the  deposition. 

A  witness  is  not  rendered  incompetent  by  the  commission  of,  or  by  the  con- 
viction for  any  crime,  hut  only  by  a  jadgment  upon  such  conviction. 

Appeal  from  the  Superior  Court  of  Law  of  Guilford 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Manlt  presiding. 

The  prisoner  is  indicted  for  murder.  On  the  trial,  the 
deposition  of  one  Jacob  Cotton,  an  accomplice,  was 
offered  in  evidence  by  the  prosecuting  officer  on  behalf 
of  the  State,  and  objected  to  by  the  prisoner's  counsel. 
It  was  taken  by  his  Honor  Judge  Peahson,  under  tlfe  Act 
of  1712,  Rev,  Stat.  c.  35,  s.  1,  and  in  the  presence  of  the 
prisoner.  Its  reception  in  evidence,  was  opposed,  ^  for 
the  reason  that  it  did  not  appear,  that  it  was  the  one 
taken  down  by  Judge  Pearson  at  the  time ;  that  it  did 
not  appear  when  it  was  written  ;  that  the  witness,  Cot- 
ton, had  been  found  guilty  of  murder,  by  the  verdict  of 
A  jury  ;  that  the  deposition  was  taken  between  the  ver- 
dict and  the  judgment ;  that  the  j  udgment  was  rendered  on 
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jbhe  verdict,  at  the  same  ternit  and  the  witness  shortly 
thereafter  executed."  The  deposition  was  admitted  upon 
such  proof  as  the  Court  thought  sufficient.  The  prisoner 
"was  convicted  and  from  the  judgment  on  such  conviction* 
appealed  to  the  Supreme  Court. 

AUorney  General,  for  the  State. 

No  counsel  in  this  Court  for  the  prisoner. 

Nash,  J.    The  first  branch  of  the  objection  is  as  to  the 
proof  of  the  deposition.    There  is  no  direct  provision  in 
the  Act  or  in  the  Statute  of  Philip  and  Mary«  authorising 
any  use  of  the  evidence  when  taken,  or  pointing  out  the 
mode,  how  it  is  to  be  authenticated.    Under  the  Statute 
it  has  been  the  constant  practice  in  the  English  Courts,  to 
permit  the  deposition  to  be  read  in  evidence,  after  the 
death  of  the  witness ;  and  such  has   been  the  uniform 
practice  in  this  State,  and,  indeed,  both  acts  evidently 
look  to  such  a  use  of  it.    For  they  require  that  the  depo- 
sition taken  according  to  their  provision,  "  shall  be  re- 
turned to  the  office  of  the  Court,  wherein  the  matter  is 
tp  be  tried."    To  what  purpose  but  to  perpetuate  them, 
and  why  perpetuate,  but  to  provide  for  the  contingency 
of  the  death  of  the  witness,  or  to  serve  as  a  check  upon 
biip,  if  palled  ipto  Court  as  a  witness  thereafter.    The 
depositions  taken  under  the  act,  are  legal  evidence,  to  be 
used  either  in  chief,  by  either  party,  should  the  witness 
die,  or  upon  the  cross-examination  of  the  witness  in  Court, 
Wcstheers*  case,  1st  Leach  12,  SmitKs  case  Russ.  &  Ry. 
339.    In  order  however  to  its  being  used  as  evidence,  it 
is  usual,  accprd^ng  to  the  Bnglish  practice,  to  prove  it, 
either  by  the  magistrate  or  his  clerk,  if  living.     It  is  to 
be  rem$urked,  this  is  but  a  matter  of  practice,  and  not  a 
Statutory  provision,  adopted  by  the  Courts  as  being  the 
best  mode  of  its  authentication.    Our  magistrates  have 
no  other  clerks,  but  the  individual  whose  pen  they  may 
pse,  in  writing  down  the  deposition.    And  it  is  a  niattef' 
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of  pablic  law,  that  at  the  time  the  prisoner  had  hi«  trial. 
Judge  Pearson  was  necessarily  in  another  part  of  the 
State  in  discharge  of  his  judicial  duties.    It   could  not 
then  be  proved  in  either  of  those  modes,  as  his  Honor 
wrote  it  himself.    The  probate,  then,  in  this  State  must 
be  a  matter  of  sound  discretion  in  the  presiding  Judge, 
keeping  in  view  the  general  principles  of  evidence,  alike 
necessary  to  the  safety  of  the  accused  and  the  due  ad- 
ministration of  the  law.    In  order  to  remove  the  objection 
raised,  and  to  identify  the  deposition,  the  Clerk  of  the 
Superior  Court  of  Rowan  "  where  the  matter  was  to  be 
tried,"  was  examined,  who  stated  "  he  was  present  when 
'  his  Honor  Judge  Pearson  examined  the  witness,  Cotton  ; 
that  he  wrote  down  the  evidence  as  he  examined  him,  and 
that  the  deposition  and  certificate  were  all  in  the  proper 
hand-writing  of  Judge  Pearson,  who  afterwards  delivered 
them  to  him,  to  file  in  his  office."     We  think,  this  evidence 
amply  sufficient  to  prove,  and  to  identify  the  deposition. 
But  a  further  objection  is  raised  to-wit,  that  at  the  time 
Cotton  was  examined,  he  had  been  rendered  incompetent 
as  a  witness,  by  his  previous  conviction  fpr  murder,  the 
deposition  having  been  taken  between  the  conviction  and 
the  judgment.    This  is  the  only  important  question  raised 
in  the  case.    Infamy  of  character  does  not  render  any 
one  incompetent,  as  a  witness,  nor  does  the  commission 
of  any  crime,  ho,wever  atrocious,  tho'  acknowledged,  8 
EnsL  97, 8.     His  guilt,  to  work  that  effi^ct,  must  be  legally 
ascertained  by  a  conviction  and  that  followed  by  a  judg* 
ment*    The  objection  is  a  strictly  legal  one,  and  must  be 
supported  by  strictly  legal  proof.    This  can  only  be  done 
by  the  record,  and  that  must  show,  both  a  conviction  and 
judgment ;  otherwise  it  is  incomplete,  not  a  full  record 
pf  the  case.    The  judgment  may  have  been  arrested,  and 
the  conviction  thereby  rendered  a  nullity,  as  if  it  never 
had  an  existence,  Sth  East.  77,  8  Cou>p,  8  Corny.  Dig* 
Title  Testimony^  A.  5i    It  is  not  the  conviction  then,  but 
the  judgment,  which  creates  the  disability.    2  Russ.  qn 
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C.  597.  IlawL  P.  C.  ch.  30,  sec.  94,  Ji5.  Isl.  Phil, 
on  eoL  31. 

We  are  of  opinion  that  there  is  no  error  in  the  opinion 
of  the  Judge  who  tried  the  cause.  The  deposition  of  the 
witness  Cotton,  was  properly  taken,  and  legally  proved 
and  identified,  and  at  the  time  it  was  taken,  the  wit- 
ness was  competent  to  give  evidence. 

This  opinion  must  be  certified  to  the  Superior  Court  of 
Guilford*  that  the  Court  may  proceed  to  judgment  and 
award  execution  according  to  law. 

Pbr  Curiam.  Ordered  accordingly. 


THE  STATE  tt.  WILLIAM  MOORE 

A  special  verdict  is  iu  ilsolf  a  verdict  of  guilty ,  as  the  facts  fouud  lu  A  do  or 
do  not  coustitute  in  law  the  offeuce  churged.  There  is  nothiag  to  do  ou  it  but 
to  enter  a  judgment  thereon  for  or  against  the  accused,  unless  the  Court 
should  deem  Ibe  verdict,  as  found,  not  to  bo  sustained  by  th0  evidence, 
when  they  may  set  it  aside  and  order  a  venire  de  novo. 

A  judgment  on  a  special  verdict  leaves  the  matter  of  law  distinctly  open  to 
review  in  a  higher  Court. 

But  when  the  Court  sets  aside  a  special  verdict,  as  they  may  do,  they  cannot 
of  themselves  enter  a  general  verdict  of  guilty  or  not  guilty.  That  mnsi 
be  dene  by  a  new  jury. 

If  done  by  the  Court,  it  is  a  mistrial. 

The  case  of  Miller,  1  Dev.  and  Bat.  500|  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Beaufort 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Pearson,  presiding. 

The  prisoner  was  indicted  for  stealing  two  barrels  of 
turpentine,  the  property  of  Frederick  Grist.    The  record 


JUNE  TERM,  1847.  229 


State  V.  Moore. 


States  his  plea  of  not  guilty,  and  his  trial  by  a  jury  who* 
found  him  not  guilty,  and  judgment  given  thereon  for 
him ;  and  then  sets  forth  an  appeal  therefrom  by  the 
Solicitor  for  the  State.  In  an  exception  annexed  to  the 
record,  however,  it  is  stated,  that  the  jury  found  a  special 
verdict  to  the  effect,  that  Grist  owned  a  tract  of  land  on 
which  certain  pine  trees  were  boxed,  and  worked  for 
turpentine  by  him  in  tl^  year  1840,  until  the  month  of 
May,  and  that  he  then  discontinued  the  working  for  that 
season  :  and  that  in  August  of  that  year,  the  prisoner 
secretly,  during  two  days,  dipped  out  of  the  boxes  which 
had  been  made  by  Grist,  as  much  in  quantity  as  two  bar- 
rels of  turpentine,  which  bad  run  after  Grist  had  discon- 
tinued the  .cultivation  in  May,  and  the  prisoner  put  the 
same  into  two  barrels,  which  he  had  provided  and  kept 
concealed  in  the  woods,  and  then  he  carried  it  away 
secretly  and  sold  it  And  upon  the  facts  thus  found,  the 
jury  prayed  the  advice  of  the  Court,  whether  the  said 
turpentine  was  the  subject  of  larceny,  andv  if  so,  whether 
the  allegation,  that  the  prisoner  stole  ^  two  barrels  of 
turpentine,"^  was  thereby  sustained ;  and  if  the  Court 
should  be  of  opinion  in  the  affirmative  upon  both  of  those 
questions,  theH  the  jury  found  the  prisoner  guilty  in  man- 
ner and  form  as  charged  in  the  indictment ;  but  if  the 
Court  should  be  of  a  contrary  opinion,  upon  either  of  the* 
said  questicHis,  then  the  jury  found  the  prisoner  not 
guilty*  The  exception  further  states,  that  the  Court  was* 
afterwai'ds  of  opinion  with  the  prisoner  upon  the  matters 
thus  referred  to  it,  and  thereupon  entered  the  verdict, 
''not  guilty,'^  and  gave  judgment  for  the  prisoner  thereon ; 
and  then  the*  Solicitor  appealed. 

Attorney  Geiieral^  for  the  State. 
No  counsel  for  the  defendant. 

RuFFiK,  C.  J.    It  may  have  been  the  purpose  of  the 
^peal  to  get  the  opinion  of  the  Court,  upon  the  questions 
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raised  in  the  special  verdict,  which  the  exception  states 
to  have  been  given.  But  they  are  not  open  in  the  State* 
in  which  the  case  is  brought  up.  A  special  verdict  is  in 
itself  a  verdict  of  guilty  or  not  guilty,  as  the  facts  found 
in  it  do  or  do  not  constitute  in  law  the  offence  charged. 
There  is  nothing  to  do  on  it,  but  to  write  a  judgment 
thereon  for,  or  against  the  accused  :  that  is,  upon  the 
supposition,  that  the  Court  deems  the  verdict,  as  found, 
to  be  sustained  by  the  evidence.  A  judgment  on  it 
leaves  the  matter  of  law  distinctly  open  to  review  in  a 
higher  Court.  It  is  for  this  reason,  principally,  that  special 
verdicts  are  given  in  criminal  cases;  so  that  the  State, 
as  well  as  the  prisoner,  can  have  the  matter  of  law 
solemnly  decided.  But  in  this  case,  instead  of  proceeding 
to  judgment  on  the  verdict  given  by  the  jury,  the  Superior 
Court  set  that  aside,  and  entered  a  general  verdict  of  not 
guilty.  That  presents  the  case,  in  a  condition  entirely 
different  from  what  it  before  was,  and  precludes  this 
Court  from  dealing  with  the  questions  of  law  presented 
in  the  special  verdict.  For  the  Superior  Court  had  the 
discretion,  at  the  instance  of  the  prisoner,  to  set  aside  that 
verdict,  and  there  is  no  power  here  to  re-instate  it.  But 
when  it  was  set  aside,  the  power  of  the  Superior  Court 
ended-,  and  the  entering  further  of  a -general  verdict  of 
not  guilty,  was  without  authority  of  law.  A  jtidgment 
for  the  prisoner  on  such  a  general  verdict  is  essentially 
difl^erent  from  one  in  his  favor  on  the  special  verdict* 
The  latter  involves  matter  of  law  only,  and  is  therefore 
the  sabje(St  6f  a  writ  of  error  or  appeak  But  at  general 
verdict  of  acqaitt ah  as  it  includes  both  feet  and  law,  is 
conclusive  'against  the  State,  however  erroneously  the' 
jury  may  have  been  instructed  or  may  have  found  in 
point  of  law.  The  sectlrity  of  the  citizen  demands  this 
immunity  from  being  questioned  after  a  full  acquittal  by 
It  jury,  whether  right  or  wrong.  But  that  can  only  be 
true  of  a  vei^dict  really  given.  The  verdict  in  this  case, 
however,  which  now  appears  in  the  record,  was  not  given 
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by  the  jury  and  is  therefore  null.  It  is  essentially  dif- 
ferent from  that  which  was  given,  and  wels  therefore  im- 
properly entered.  It  is  true,  that  it  is  to  be  presumed, 
that  the  verdict  was  given  as  entered ;  and  that  presump- 
tion would  be  conclusive  against  any  evidence  but  the 
record  of  the  special  matter,  made  by  the  Judge,  before 
whom  the  verdict  was  given.  But  here  we  have  the  au- 
thority of  the  Judge  himself  in  the  exception,  that  the 
jury  gave  one  verdict,  which  he  set  aside,  and  that  he 
then  entered  a  different  one.  It  is  the  same,  as  if  the  ver- 
dict had  been,  when  there  was  no  jury,  or  as  if  a  general 
verdict  of  guilty  had  been  turned  into  one  of  not  guilty. 
As  this  ail  appears  in  the  exception,  this  Court  is  bound 
to  act  on  it,  and  to  order  a  venire  de  novo^  because  there 
never  has  been  legally  a  trial,  but  only  a  mis-trial.  3 
Hale,  P.  C.  306.     Miller's  case,  1  Dev.  ^  Bat.  500. 

Per  Curiam.  Venire  de  novo  awarded. 


THE  STATE  ON  THE  RELATION   OF  K.  GARRETT,  m.  AS>I 

JOHNSON  &  AL. 

In  the  admmi«traUon  of  aneta,  jodj^meiita  by  JnaUcea  ef  the  Peace  are  to  be 
paid  before  bonds  and  notes.  Bat  as  they  are  not  matters  of  record,  of 
which  the  ezecator  or  administrator  is  bound  to  take  notice,  actual  notice 
of  them  must  be  given  by  the  creditor. 

The  dormancy  of  a  judgment  does  not  at  all  affect  its  dignity  in  tho  admin- 
istration of  assets. 

Appeal  from  the  Superior  Court  of  Law  of  Washington 
County,  at  the  Spring  Term  1847,  his  Honor  Judge  Calb- 
WELL,  presiding. 
30 
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This  is  an  action  of  debt  on  an  administrator's  bond  by 
a  creditor  of  the  intestate,  suggesting  a  devastavit.  The 
relator  obtained  a  judgment  before  a  Justice  of  the  Peace 
against  the  intestate,  Abram  Chesson,  in  his  lifetime,  and 
gave  notice  of  it  to  Thomas  W.  Chesson,  the  administra- 
tor of  Abram,  and  demanded  payment  Irom  him.  At  that 
time  and  at  the  death  of  the  intestate,  the  judgment  was 
dormant.  The  administrator  then  had  assets  sufficient  to 
discharge  the  judgment,  but  he  afterwards  applied  them 
to  the  payment  of  bond  debts  of  the  intestate.  The  only 
question  at  the  triaUon  the  issue  of  conditions  performed, 
was,  whether  the  judgment  ought  to  have  been  paid  be- 
fore the  bonds  or  not.  His  Honor  held,  that  the  judgment 
was  entitled  to  the  preference  ;  and  from  a  judgment 
against  them,  the  defendants  appealed. 

Heath,  for  the  plaintiff. 

No  counsel  for  the  defendant. 

RuFFiN,  C.  J.  We  are  not  aware,  that  the  point  in  this 
case  has  been  directly  before  the  Court  before.  But  we 
believe,  that  it  has  been  understood  by  the  whole  profes- 
sion hitherto,  that  Justices'  judgments  were  to  be  paid 
before  notes  and  bonds.  The  members  of  the  Court  have 
always  so  considered  ;  and  upon  enquiry  of  the  Bar,  we 
are  informed  that  there  has  been  no  impression  to  the 
contrary,  as  far  as  the  gentlemen  attending  this  Court  are 
informed.  It  is  true,  that  they  cannot  be  allowed  the 
dignity  of  debts  of  record,  of  which  an  executor  must  take 
notice  at  his  peril ;  because  the  executor  eannot  know, 
where  to  go  in  search  of  them.  Therefore  it  is  necessary 
that  the  creditor  should  give  notice  of  them.  But  whea 
notice  of  a  Justice's  judgment  is  given,  its  priority  arises 
over  specialities ;  because  the  one  debt  has  been  ju- 
dicially ascertained,  according  to  the  law  of  the  country, 
and  the  other  rests  entirely  in  pais.  There  is  every 
reason  for  preferring  it  before  specialities,  that  there  is- 
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for  the  preference  given  to  a  debt  of  record,  except  that 
the  latter  is  in  such  a  state  as  to  be  in  itself  notice  of  its 
existence  to  the  executor.  Both  creditors  have  been  dili- 
gent in  prosecuting  their  demands  to  judgment,  before  the 
only  tribunals  having  jurisdiction,  and  therefore  each  is 
entitled  to  the  like  favour ;  and  each  debt  is  established 
beyond  controvers}*.  Then,  by  giving  actual  notice,  the 
creditor  by  a  judgment  out  of  Court  supplies  all  that  is 
wanting  to  put  his  demand  on  the  footing  of  a  judgment 
in  Court,  as  respects  its  relative  dignity  with  that  of 
bonds.  It  is  true,  that  a  Justice's  judgment  does  not  ab- 
solutely prove  itseir,  but  to  some  purposes  requires  evi- 
dence that  it  is  genuine.  Yet  to  others  if  may  be  acted 
on  without  such  evidence,  as  when  one  Justice  issues  an 
execution  on  a  judgment  given  by  another. 

The  dormancy  of  a  judgment  does  not  at  all  affect  its 
dignity,  in  the  administration  of  assets  ;  for,  in  every  case» 
no  proceedings  can  be  taken  on  a  judgment,  until  the 
executor  has  been  made  a  party  by  scire  facias^  or  a  judg- 
ment has  been  taken  on  it  in  an  action  against  the  ex- 
ecutor. 

Upon  the  whole,  the  Court  concurs  fully  with  his  Honor, 
and  affirms  the  judgment. 

VsBL  Curiam.  Judgment  affirmed. 
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STATE  vs.  ANTHONY,  A  SLAVE. 

On.  the  trial  of  an  iudictmeiit  a; aiast  a  slave  for  a  capilal  olittiice,  it  is  good 
eaiue  of  challenge  on  the  part  of  the  State  to  one  called  tut  a  juror,  that 
he  ie  nearly  related  to  the  owner  of  the  slave,  as  it  would  be  on  the  part 
of  the  prisoner  that  a  juror  was  a  near  relative  of  the  prosecutor. 

An  iadictiDect  for  high-way  robbery  may  charg^e  either  that  the  robbery  was 
cooimitted  in  the  high*way  or  that  it  wasconimitled  near  the  high-way. 

Appeal  from  the  Superior  Court  of  Law  of  Northampton 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Bailey  presiding. 

The  prisoner  is  a  slave  of  Kinchen  Powell,  and  was 
indicted  with  a  free  woman,  for  robbing  Joseph  Britt,  in 
the  public  high-way,  of  one  dollar  and  other  things. 
When  forming  a  jury  for  the  separate  trial  of  the  pris- 
oner, three  of  the  persons  drawn  and  tendered  were 
challenged  by  the  Attorney  General,  because  they  were 
related  to  the  owner  of  the  prisoner;  and,  that  appearing, 
the  challenges  were  allowed,  notwithstanding  an  objec* 
tion  by  the  prisoner's  counsel.  Afterwards  a  jury  was 
formed  before  the  prisoner  exhausted  his  number  of 
peremptory  challenges,  and  he  was  convicted.  Ilis 
counsel  moved  for  a  venire  de  novo,  for  error  in  allowin": 
those  challenges,  which  was  refused.  He  then  moved  in 
arrest  of  judgment,  because  the  indictment  did  not  con- 
clude contra  formam  statuti,  which  was  also  refused ; 
and  then  sentence  of  death  was  passed,  and  he  appealed 
to  this  Court. 

Attorney  General,  for  the  State. 
Braggf  for  the  defendant. 

RuFFiNy  C.  J.  The  Court  is  opinion,  that  the  challenges 
were  properly  allowed.  It  is  true,  the  statutes  which 
give  slaves  the  trial  by  jury  in  capital  cases,  do  not 
specify  the  qualifications  of  the  jurors,  farther  than  that 
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they  shall  be  owners  of  slaves  ;  but  only  require  that 
they  shall  be  good  and  lawful  men»  and  prescribe  that 
the  trial  shall  be  conducted  under  the  same  rules,  regu- 
lations and  restrictions,  as  trials  of  free-men  for  a  like 
oSence.  Rev.  Stat.  c.  HI,  s.  43,  45,  46.  Yet  the  latter 
provisions  are  sufficiently  comprehensive  to  entitle  the 
slave  to  all  those  privileges',  which  are  intended  to  secure 
to  an  accused  person  a  jury,  inJlIferent  between  him 
and  the  State.  It  is  clear  the  prosecutor,  or  one  nearly 
related  to  him,  would  not  be  a  good  juror,  if  challenged 
for  that  cause  by  the  prisoner.  The  application  of  the 
principle^  on  which  that  rule  stands,  and  on  which  the 
common  law  proceeds  in  forming  juries  in  ail  cases,  ne* 
cessarily  excludes  the  owner  of  the  slave,  or  his  son,  and, 
by  consequence,  any  dther  relation  from  sitting  on  the 
trial.  The  concern  in  interest  or  feeling  of  those  persons 
in  the  result  is  inconsistent  with  that  indifferency,  which 
the  law  seeks.  If  this  slave  were  the  subject  of  a  civil 
action  between  his  owner  and  another,  neither  of  those 
persons  could  have  been  of  the  jury,  on  the  score  of  their 
favor  for  their  kinsman.  The  same  state  of  feeling  pre* 
vents  them  from  being  held  impartial  on  this  triaL  They 
are  not  **  good  and  lawful  men,"  in  the  sense  of  the 
statute.  This  is  clear  from  the  second  proviso  in  the  Act 
of  179S,  c.  381,  s.  7,  being  the  first  that  gave  the  trial  by 
jury  to  slaves  in  the  County  Court,  which  required,  that 
the  three  justices  and  jury  of  slave-holders,  who  consti- 
tuted the  called  Court,  should  ^'not  be  connected  with  the 
owner  of  such  slave,  or  the  prosecutor,  either  by  aiSnity 
or  consanguinity." 

The  counsel  for  the  prisoner  in  this  Court  abandoned 
the  objection  taken  in  the  Superior  Court  in  arrest  of 
judgment,  that  the  indictment  concluded  at  common  law; 
and  very  properly,  as  the  statute  did  not  create  the 
ofience,  but  only  ousted  clergy.  But  he  took  another, 
namely,  that  the  indictment  was  bad,  because  it  did  not 
pursue  the  words  of  the  Act  and  lay  the  robbery  to  have 
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been  **  in  or  near"  the  highway.  It  appears  that  it  was 
once  usual  to  frame  indictments  in  that  way  at  Newgate^ 
as  Lord  Hale  informs  us.  1  Hale  P,  C.  535.  But  he 
certainly  does  not  deem  it  necessary,  nor,  as  is  plain, 
strictly  proper ;  for  he  admits  it  violates  the  rule,  which 
requires  certainty  in  indictments  and  rather  apologizes 
for  it,  as  tolerated  upon  usage.  The  passage  in  which 
he  cites  a  case  from  Trin.  38,  Aen.  8,  of  an  indictment 
of  robbery  in  qiutdam  via  regia  pedestri^  being  held  bad, 
which  was  urged  on  us  as  an  authority,  that  it  should 
have  been  in  vel  propc^  does  not  turn  upon  the  omission 
of  the  words,  ^  vel  propel  but  that  of  aharn^  because, 
as  he  says,  '*it  is  not  sufficient  to  say  only  via  regia^  or 
via  regia  pedesiri^  since  the  statute  is  touching  a  robbery 
on  the  King's  Highway.  Moreovef ,  there  are  many  pre- 
cedents of  indictments  not  in  the  disjunctive,  but  laying 
the  offence  positively  in  the  highway,  and  others  laying 
it  near  the  highway.  The  King  v.  Stonef  1  Tremaine 
288^  is  an  instance  of  the  former,  and  that  precedent  is 
adopted  by  Dogherty,  Cr.  Cir.  Com.  682 ;  while  Fowlef^s 
case,  which  is  stated  by  Mr.  East^  PL  C  785,  is  an  in- 
stance of  the  latter.  The  more  recent  precedents  in 
England  do  not  aid  us,  as  it  not  necessary  now  to  state 
any  place,  because  the  statute  3  W.  and  M.  took  away 
clergy  from  all  robberies.  But  the  older  ones,  and  the 
reason  of  the  thing,  make  it  plain,  that  an  indictment,  if 
good  when  it  is  in  vel  prope  altam  viamf  is  certainly  so 
when  it  is  in  one  count,  in  the  highway,  and  in  another 
near  it. 

Pbb  Cubiam.        Ordered  to  be  certified  accordingly. 
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ANDER. 

When  nothiof  hot  coQne  ani  disUace  is  called  for  in  a  deed,  parol  evidence 
is  not  admiesible,  teahew  that  a  line  of  marked  trees  not  called  for  in  the 
deed  is  the  trne  boundary. 

When  one  corner  is  established  and  the  course  and  distance  only  given,  and 
the  next  comer  called  for  in  the  deed  ie  also  established,  the  line  most  run 
directly  from  the  one  corner  to  the  other,  althoogh  there  may  be  a  line  of 
marked  trees  between  the  corners,  but  varying  in  some  places  from  the 
direct  line. 

Nor  is  it  sufficient  to  make  an  exception  to  this  rule,  that  the  trees  were 
marked  as  the  line  by  the  parties,  at  the  time  when  the  deed  was  execnted 
from  one  to  the  other. 

The  case  of  Hough  v.  Horn,  4  Dev.  &,  Bat  228,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law,  of  Tyrrell 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Galdwbli*  presiding. 

The  facts,  upon  which  the  points  of  law  in  this  case 
arose,  are  stated  in  the  opinion  of  the  Court. 

Heathj  for  the  plaintiff. 

No  counsel  for  the  defendant. 

Daniel,  J.  Tarkington  (under  whom  both  parties 
claimed)  conveyed  to  Arnrtstrong ;  and  described  the  land 
in  the  deed  by  calling  for  course  and  distance.  There  is 
no  line  of  marked  trees  called  for  in  the  deed  with  the 
course  and  distance.  The  Court  permitted  parol  evi- 
dence to  be  offered  by  the  defendant,  to  prove  that  a 
marked  line  of  trees,  not  called  for  or  menti(Hied  in  the 
deed,  was  the  true  boundary  of  the  land  conveyed,  al- 
though varying  from  the  written  calls  of  course  and  dis- 
tance, (the  only  calls  mentioned  in  the  dsed.)  This  was 
not  correct.  Course  and  distance  mentioned  in  deeds 
must  be  obserrvcd,  except  when  natural  boundaries  are 
called  for  and  shown*  or  where  marked  lines  and  corners 
can  be  proved,  which  were  made  at  the  original  survey  for 
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a  grant,  Bradford  v.  Hill,  1  Hay.  22.  The  Court  charged 
the  jury,  that  if  the  marked  line  insisted  on  by  the  defen- 
dant was  marked  by  the  parties  at  the  execution  of  the 
deed  from  Tarkington  to  Armstrong,  as  the  boundary  of 
the  land  conveyed,  the  parties  were  bound  by  it,  notwith- 
standing the  variance  from  the  course  called  for  in  the 
deed.  We  do  not  concur  in  this  charge.  The  pine 
stump  at  the  beginning  of  the  line  was  ascertained  ;  and 
so  was  the  beech  stump,  at  the  termination  of  the  said 
line.  The  call  in  the  deed,  was  for  a  line,  S.  55,  E.  114 
poles  to  the  beech.  In  Hough  v.  Horn,  4  Dev.  &  Bat.  228, 
this  Court  said,  where  a  grant  called  for  a  certain  course, 
from  one  corner  to  another,  without  saying  by  a  line  of 
marked  trees,  and  the  corners  are  both  established,  the 
direct  line  from  the  one  corner  to  the  other  is  the  boundary, 
although  there  may  be  a  line  of  marked  trees  between 
the  cornel's,  but  varying  in  some  places  from  the  direct 
line.  This  being  the  law,  the  charge  of  his  Honor  was 
wrong,  and  there  must  be  a  new  trial.  The  old  cases  of 
Bradford  v.  /////  and  Perron  v.  Round Iree,  and  others  of 
that  kind,  went  much  on  the  material  circumstances,  that 
the  survQyingsand  the  returns  of  it  and  the  plat  sent  to  the 
Secretary's  office,  and  the  filling  up  of  the  grant,  were 
the  acts  of  public  officers,  whose  mistakes  it  was  hard  to 
allow  to  prejudice  the  rights  of  the  party  ;  and,  especially 
as  the  law  requires  the  plat  and  description  of  the  land  to 
be  annexed  to  the  grant,  and  so  they  could  be  referred  to 
in  aid  of  the  construction. 

Per  Curiam.  New  trial  awarded. 
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It  is  raflkient  to  admit  a  witOMB  to  prove  a  cooyonation  of  the  defendant, 
when  he  aaya  he  can  state  all  that  passed  on  the  occasion,  when  that  con- 
versation occnrred,  whether  relative  to  that  controversy  or  any  other  sub- 
ject. It  is  not  necessary  for  him  to  be  able  to  state  all  the  conversations 
of  the  defendant,  which  he  heard  before  or  after  the  conversation  offered  to 
be  given  in  evidence. 

A  defendant,  in  his  exception,  must  shew  some  error  to  his  prejudice  ;  other* 
wise  this  Court  will  not  set  aside  the  verdict  of  the  jury. 

When  a  magistrate,  on  the  examination  of  a  prisoner,  accused  of  robbmg  an 
individual  of  a  watch  on  the  previous  night  and  on  whom  the  watch  was 
found,  told  him  "that  unless  he  could  account  for  the  mauner,  in  which  he 
become  possessed  of  the  watch,  he  should  be  obliged  to  commit  him,  to  be 
tried  for  stealing  it,"  this  did  not  amount  to  such  a  threat  or  influence  as 
would  prevent  the  introduction  of  the  subsequent  confession  of  the  accused, 
especially  as  the  magHtrate  repeatedly  warned  him  not  to  commit  himself 
by  any  confession. 

A  prisoner  may  be  convicted,  upon  his  own  voluntary  and  unbiassed  confes- 
sion, without  any  other  evidence. 

If  an  indictment  for  robbing,  under  the  Statute,  charges  that  the  robbery  was 
in  the  highway,  the  State  cannot  give  in  evidence  that  it  was  near  the 
highway. 

A  wharf,  simply  as  such  and  not  being  part  of  a  street,  is  not  a  public 
highway. 

An  indictment  for  highway  robbery,  which  charges  that  the  property  was 
taken  from  the  person  and  against  the  will  of  the  owner,  feloniously  and 
violently,  is  sufficient 

Appeal  from  the  Superior  Court  of  Law  of  New  Hans 
over  County,  at  the  Spring  Term,  1847,  hi»  Honor  Judge 
Battlb,  presiding* 

The  defendant  was  indicted  for  high*way  robbery. 
On  the  trial,  a  witness,  named  Hall,  was  introduced  to 
prove  a  conversation,  which  he  heard  between  Cowan 
and  Price,  who  were  confined  in  jail  for  the  same  offence. 
The  prisoners  were  in  different  cells,  bat  could  converse 
through  a  sink,  which  passed  under  both  cells.  The 
witness  was  a^ked  if  he  could  state  all  the  conversation^ 
which  passed  between  the  prisoners,  to  which  he  replied 
that  he  could  not,  that  he  could  only  state  what  had  been 
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said  by  one  to  the  other  on  a  particular  occasion.  This 
was  objected  to  by  the  prisoner's  counsel,  but  admitted 
by  the  Court. 

The  principal  testimony  relied  upon  by  the  Solicitor 
for  the  State,  for  the  conviction  of  the  prisoner,  was  bis 
own  confession.  As  to  that,  Mr.  James  T.  Miller  testified, 
that  he  was  one  of  the  Magistrates,  before  whom  the 
prisoner  was  examined  previous  to  his  commitment  for 
trial :  that  after  he  had  closed  the  examination,  Mr.  G« 
W.  Davis,  the  British  Vice  Counsel,  who  was  present* 
asked  of  the  prisoner  one  question,  what,  the  witness  did 
not  recollect,  but  it  was  one,  which  he  supposed  might 
induce  the  prisoner  to  say  something  prejudicial  to  his 
cause,  and  he  immediately  cautioned  him  against  making 
any  confession,  telling  him,  that  he  was  not  bound  to  do 
so,  and  that  if  he  did  make  any  confession,  it  might  be 
used  against  him. 

Mr.  G.  W.  Davis  testified,  that  he  did  not  recollect 
asking  any  question  of  the  prisoner,  and  ho  thought  Mr. 
Miller  was  mistaken  in  thinking  that  he  did  so.  He 
stated  that  after  the  watch,  which  it  was  alleged  had 
been  taken  from  Captain  Rodney  the  night  before,  was 
proved  to  have  been  in  the  possession  of  the  prisoner^Mr. 
Miller  told  him,  that  unless  he  could  account  for  the  man- 
ner in  which  he  became  possessed  of  it,  he  should  be 
obliged  to  commit  him  to  jail  to  stand  his  trial  for  steal- 
ing it ;  that  the  prisoner  stated  that  he  was  anxious  to 
sleep  on  board  a  vessel,  which  was  about  to  sail,  and 
then  commenced  stating  how  he  got  the  watch,  when  he 
was  cautioned  by  Mr.  Miller  not  to  make  any  confession, 
as  it  might  be  used  against  him,  but  he  declared  that  he 
would  tell  all  about  it  Under  these  circumstances  the 
prisoner's  counsel  contended,  that  his  confession  was 
inadmissible,  because  it  was  not  free  and  voluntary,  but 
obtained  either  by  the  question  put  to  him  by  Mr.  Davis, 
vi4»o  it  was  alleged  had  an  influence  over  the  prisoner, 
who  was  a  sailor,  on  account  of  his,  Mr.  Davis'  official 
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Station,  or  by  the  remarks  of  Mr.  Miller,  the  Magistrate,^ 
thaty  if  he  did  not  account  for  the  manner  in  which  he 
got  the  watch,  he  must  be  committed  to  jail. 

The  Court  deemed  the  confession  admissible  ;  where* 
upon  the  witnesses  stated  that  the  pritoner  confessed,  that 
he  had  knocked  Captain  Rodney  down  and  taken  his 
watch  from  him,  and  that  the  watch  then  produced,  which 
Captain  Rodney  claimed  as  his,  was  the  one  which  he 
took.  Mr.  Miller  stated  that  his  impression  was,  that 
the  prisoner  stated  that  this  took  place  in  the  street,  but 
he  was  not  entirely  certain,  but  that  it  was  on  the  wharf. 
Mr.  Davis  stated  that  he  understood  the  prisoner  to  say, 
that  Captain  Rodney  was  near  a  gate,  when  he  knocked 
him  down,  and  that,  in  taking  his  watch,  he  broke  the 
guard  and  buried  it  in  the  street,  near  the  body  of  Captain 
Rodney.  It  was  proved  and  not  disputed,  that  Captain 
Rodney  was  badly  wounded  on  that  night,  having  re- 
ceived several  severe  cuts  and  bruises  on  his  head  and 
face.  It  was  also  proved,  that  the  wharf,  near  where  the 
robbery  was  alleged  to  have  been  committed,  was  used 
by  the  public,  and  was  not  in  any  manner  enclosed,  though 
some  wharves  below  there  were  private  property.  The 
witnesses.  Miller  and  Davis,  stated,  before  testifying  as 
to  the  prisoner's  confession,  that  they  believed  they  could 
give  the  substance  of  all  that  the  prisoner  confessed. 

The  Court  in  the  charge  to  the  jury,  after  calling  their 
attention  to  an  alleged  discrepancy  in  the  testimony  of 
the  witnesses  Miller,  and  Davis,  with  remarks  thereon, 
told  them  that  the  prisoner's  confession  alone,  if  believed 
by  them  to  be  true,  would  justify  them  in  returning  a  ver- 
dict of  guilty,  and  much  more  would  they  be  justified  in 
rendering  such  a'  verdict,  if  they  found  the  confessions  or 
any  material  part  of  them  corroborated  by  other  testis 
mony ;  and  that  whether  the  offence  was  committed  in 
the  street  or  on  the  wharf,  it  was  highway  robbery. 

The  prisoner  was  convicted,  and  his  counsel  moved  for 
a  new  trial. 
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1st.  Because  of  the  admission  of  the  testimony  of  Hall. 

2od.  Because  of  the  admission  of  the  confessions  of 
tlie  prisoner. 

3rd.  Because  the  Court  charged  that  the  confessions 
alone  would,  if  believed,  justify  a  conviction,  it  being 
43ontended  that  the  corpus  deliciti  ought  to  be  proved  by 
testimony,  independent  of  the  confessions. 

4th.  Because  the  Court  charged  that  the  wharf  was 
a  highway. 

The  Court  overruled  the  motion  and  pronounced 
-sentence  of  death,  from  which  the  prisoner  appealed  to 
Ihe  Supreme  Court 

Attorney  General,  for  the  State. 
JSlrange,  for  the  defendant. 

RuFPiN,  C.  J.  This  Court  is  of  opinion,  that  neither  of 
the  three  first  objections,  taken  for  the  prisoner  on  his 
•triaU  entitles  him  to  a  venire  de  novo. 

That  to  the  evidence  of  the  witness  Hall,  is  entirely 
groundless.  It  would  seem  to  be  sufficient,  if  a  witness, 
who  is  called  to  prove  what  another  said  or  deposed  to 
on  a  former  occasion,  swears  that  he  is  able  to  state  all 
that  was  said  on  the  subject  of  controversy,  at  the  time 
to  which  his  testimony  refers.  At  all  events  we  hold  it 
sufficient  to  admit  a  witness,  who  says,  that  he  can  state 
all  that  passed  on  the  occasion  when  that  conversation 
occurred,  whether  relative  to  the  controversy  or  any  other 
4subject.  Such  was  the  state  of  the  facts  in  this  case. 
The  declarations  of  the  prisoner  at  another  time,  or  his 
conversations  with  Price  or  another  person  upon  a  dif- 
ferent occasion,  were  not  admissible  evidence,  whether 
.proved  by  this  or  any  other  witness.  Besides,  the  excep- 
don  does  not  set  out  the  testimony  given  by  Hall ;  and,  for 
ought  that  we  can  tell,  the  declarations  proved  by  him 
nay  have  been  irrelevant,  and,  so,  harmless ;  or  they 
onay  have  been  beneficial  to  the  prisoner.    It  is  Deoes« 
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sary,  that  the  appellant  should  show  in  bis  exception 
some  error  to  his  prejudice,  otherwise  this  Court  cannot 
undertake  to  set  aside  the  solemn  verdict  of  the  jury. 

We  do  not  see  the  least  ground  for  saying,  that  the 
prisoner's  confessions  were  obtained  by  any  undue  means 
-^either  threats,  or  promises,  or  any  other  improper  in- 
fluence ;  but  they  appear,  as  far  as  we  are  at  liberty,  or 
can  judge,  to  have  been  *'  free  and  voluntary/'  as  the  ex- 
pression of  the  books  is.  It  is  impossible  to  hold,  that  the 
mere  presence  of  a  gentleman,  holding  the  respectable 
station  of  Vice  Consul  under  a  foreign  Government, 
could  place  the  prisoner,  while  under  examination  before 
a  Magistrate  of  this  Country,  under  any  inducement,  but 
that  of  his  own  will,  to  make  a  confession ;  or  that  putting 
a  question  to  him  by  that  gentleman,  the  nature  of  which, 
if  put,  the  witnesses  could  not  state,  could  have  any  such 
eflfect :  and  that,  the  more  especially,  when  the  Magis- 
trate, according  to  his  duty  and  the  dictates  of  humanity, 
not  only  once,  but  twice  cautioned  the  prisoner  against 
making  a  confession  and  informed  him  that,  if  he  did,  it 
might  be  used  against  him.  It  was  contended  in  the 
argument,  however,  that  the  confession  was  extorted  by 
a  threat  of  the  Magistrate  himself,  in  saying  to  the 
prisoner,  ''that  unless  he  could  account  for  the  manner  in 
which  he  became  possessed  of  Rbdney's  watch,  he  should 
be  obliged  to  commit  him,  to  be  tried  for  stealing  it." 
This  was  treated  as  a  demand  on  the  prisoner,  that  he 
should  tell  how  he  came  by  the  watch,  under  the  penalty 
of  imprisonment.  But  that  is  doing  great  violence  to 
the  language  and  purpose  of  the  examining  Magistrate. 
The  prisoner  was  not  asked  to  tell  any  thing  about  the 
matter ;  but  he  was  required  to  account  for  his  having 
the  watchy  that  is,  to  account  for  it  by  proof,  and  not  by 
any  declaration  of  his  own,  in  order,  as  the  Magistrate 
humanely  informed  him,  he  might  thereby  repel  the  legal 
presumption,  that  he  came  dishonestly  by  the  article,  of 
which  the  owner,  it  appeared,  bad  been  robbed  the  night 
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before.  So  far  from  that  communication  being  capable 
of  being  regarded  as  a  threat,  it  was  really  sound  legal 
advice,  calculated  to  put  the  prisoner  upon  a  proper  de- 
fence, if  he  could  establish  his  case  by  proof.  And  that 
8Uoh  was  the  purpose  of  the  remark  is  obvious  from  two 
considerations.  The  one  is,  that  no  statement  of  the 
prisoner,  merely,  could  have  been  sought  by  the  Justice,  as 
that  could  not  satisfactorily  '*  account^  for  the  prisoner's 
possession  of  ihe  watch,  so  as  to  authorize  his  discharge. 
And  the  other  is,  that  the  Magistrate  perceived,  that  the 
prisoner,  notwithstanding  his  previous  caution,  was  as  he 
thought,  about  to  state,  how  he  got  the  watch,  and  im- 
mediately, in  order  to  correct  any  possible  misapprehen- 
sion of  the  prisoner  and  to  apprize  him  of  the  consequence, 
cautioned  him  again  not  to  make  any  confession.  More 
could  not  have  been  done  to  put  the  prisoner  upon  his 
guard  and  instruct  him  as  to  his  rights.  But  he  persisted 
in  the  resolution  to  confess,  declaring  that  he  would  tell 
all  he  knew  about  the  matter ;  and  he  went  on,  accord- 
ingly* to  admit  his  perpetration  of  the  robbery.  It  would 
seem,  that  if  any  confession  is  to  be  deemed  voluntary, 
And  to  flow  from  a  sense  of  the  obi  igation  of  truth,  this  must. 
We  likewise  hold,  that  his  Honor  directed  the  jury 
eorr ectly  as  to  the  effect  they  might  allow  to  the  prison- 
er'A  confessions.  There  was,  indeed,  evidence  in  corrobo- 
ration of  the  confession,  namely,  the  injuries  inflicted  on 
Rodney,  which  added  greatly  to  the  credit,  to  which  the 
confessions,  in  themselves,  might  be  entitled.  But  we 
believe,  that  it  is  now  held  by  Courts  of  great  authority, 
that  an  explicit  and  full  confession  of  a  felony,  duly  made 
by  a  prisoner,  upon  examination  on  a  charge  before  a 
Magistrate,  is  sufficient  to  ground  a  conviction,  though 
there  be  no  other  proof  of  the  offence  having  been  com- 
mitted. We  are  aware  that  speculative  writers  do  not 
agree  in  opinion  entirely  upon  the  respect  due  to  evidence 
of  this  character.  This  is  much  like  the  diversity  of 
opinion  among  legal  essayists,  upon  the  sufficiency  of  the 
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unsapported  testimony  of  an  accomplice  to  justify  a  con- 
viction.   Notwithstanding  the  doubts  thrown  upon  the 
point  in  that  manner,  persons*  having  the  responsibility 
of  the  judicial  station,  were  obliged,  when  once  the  evi- 
dence was  held  admissible,  to  leave  its  sufficiency,  ac- 
cording to  the  evidence  actually  yielded  to  it,  to  the  jury, 
whose  province  it  is  to  say,  what  the  fact  is.    There  are 
many  cases  to  the  effect,  that  there  may  be  a  convic- 
tion upon  it  alone.     1  Leach*  Cr.  C.  464,  478.     State  v. 
Haney,  2  Dev.  and  Bat.  390.     Slate  v-  Weir,  1  Dev.  303. 
So  upon  the  question  in  this  case,  Chief  Baron  Gilbert, 
for  example,  deems  a  confession  evidence  of  the  highest 
and  most  satisfactory  kind,  Gilb.  Ev,  123 ;   while  Mr. 
Blackstone,  4  Com.  357,  expresses  quite  a  contrary  opin- 
ion, that  it  is  the  weakest  and  most  suspicious  of  alt 
evidence.    We  might  be  at  some  loss  in  selecting,  between 
vtwo  such  eminent  authors,  a  guide  on  this  question.    But 
we  are  relieved  from  that  necessity  by  judicial  decisions, 
which  seem  to  have  settled  the  question,  and  therefore 
may  be  safely  adopted.    In  Eldredge's  case,  Russ.  and 
Ry.  Cr.  Cases  440,  the  presiding  Judge  told  the  jury,  that, 
independent  of  the  prisoner's  confession,  there  was,  in 
h|s  opinion,  no  evidence  of  a  felony,  and  he  left  the  case 
to  them  on  the  confession  alone ;  and  all  the  Judges  held 
a  conviction  on  that  evidence  right.    The  case  of  Rex  v. 
Fcdkner  4*  Bond,  Id.  481,  was  similar,  and  with  the  same 
result    Rex  v.  White  4*  Langdor,  Russ.  &  Ry.  507,  is  to 
the  same  effect ;  and  in  the  next  case,  that  of  Rex  v. 
Tippet  all  the  Judges  thought  the  conviction  right,  as 
there  was  some  evidence,  besides  the  confessions,  which 
made  it  probable  that  the  felony  had  been  committed,  and 
a  majority  of  the  Judges  held,  that,  without  the  other  evi« 
dence,  the  prisoner's  confession  was  evidence,  upon  which 
the  jury  might  convict.    These  recent  decisions,  to  say 
nothing  of  the  earlier  ones  in  Wheeling^s  case,  1  Leach 
311y  and  in  Lambe's  case^  2  Leach  554,  fully  bear  out  his 
Honor  ia  the  instructions  he  gave  upon  this  trial. 
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It  is  not  sufBcient  to  impugn  the  principle  established 
by  them,  that  there  have  been  instances,  in  which  men 
have  charged  themselves  with  offences,  which  they  did 
not  commit,  or  which  had  never  been  perpetrated.  For 
that  argument  would  destroy  all  confidence  in  evidence, 
circumstantial  or  direct;  since,  by  each,  human  tribunals 
have  been  or  may  be  misled.  But  the  administration  of 
justice  cannot  depend  upon  such  nice  possibilities.  It 
may  safel}%  and,  indeed,  must  necessarily,  proceed  upon 
the  common  experience  of  men's  motives  of  action  and 
of  the  tests  of  truth.  Now  few  things  happen  seldomer, 
than  that  one,  in  the  possession  of  his  understanding, 
should  of  his  own  accord  make  a  confession  against  him- 
self, which  is  not  true.  Innocence  or  weakness  is  there- 
fore sufficiently  guarded  by  the  rule,  which  excludes  a 
confession  unduly  obtained  by  hope  or  fear.  Hence,  if 
one  pleads  guilty,  there  must  be  judgment  against  him. 
So,  after  a  plea  of  not  guilty,  if  the  accused  will  make  to 
the  jury  a  plain  and  open  declaration  of  his  guilt,  includ- 
ing all  the  facts,  which  go  to  make  up  the  offence  legally, 
the  Court  can  do  no  less  than  tell  the  jury,  they  may  act 
on  such  a  declaration,  and  that  it  renders  other  evidence 
unnecessary.  Of  the  same  grade  of  evidence,  precisely, 
is  a  confession  out  of  Court,  provided  only  it  be  fully 
proved  and  appear  to  have  flowed  from  the  prisoner's  own 
unbiassed  will.  Such  a  confession,  which  goes  to  the 
whole  case,  is  plenary  evidence  to  the  jury. 

His  Honor  next  instructed  the  jury,  that  whether  the 
robbery  was  committed  in  the  street  of  Wilmington  or  on 
the  wharf  described  in  the  exception,  it  was  a  highway 
robbery.  In  that  position,  the  Court  is  of  opinion,  there 
was  error.  It  is  trae,  there  was  evidence,  on  which  the 
jury  might  well  be  supposed  to  have  found  the  robbery 
was  in  the  street,  and,  if  they  had  said  so,  this  difficulty 
would  have  been  removed.  But  as  they  did  not  state, 
where  they  believed  the  act  to  have  been  done,  we  must, 
under  the  instructionsi  assume  it  to  have  been  on  the 
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wharf.  The  description  of  the  wharf  and  the  relative 
positions  of  it  and  the  street  do  not  appear  very  explicitly 
in  the  case.  It  is  possible,  the  wharf  may  form  part  of 
the  street,  at  its  termination ;  for  example,  as  some  are 
made  for  ferry  landings.  Bat  we  cannot  assume  it  to  be 
so,  especially  as  the  presiding  Judge  distinguished  be- 
tween the  street  and  the  wharf,  as  being  different  places. 
The  most  we  can  presume  is,  that  the  public  freely  and 
rightfully  used  it ;  as  it  is  stated  that,  although  there 
were,  near  it,  other  wharfs,  that  were  private  property, 
this  was  not  enclosed  and  was  used  by  the  public,  and  no 
private  right  in  it  is  suggested.  But,  supposing  it  to  be 
a  public  wharf,  or  a  county  wharf,  as  it  is  said  such 
wharfs  are  sometimes  called,  the  doubt  arises,  whether 
it  be  a  public  highway ;  for.  if  it  be  not,  this  indictment 
is  not  sustained.  The  statute  takes  away  clergy  from  the 
offence  of ''robbing  any  person  in  or  near  any  public 
highway  ;^  and  as  this  indictment  has  but  one  count  and 
that  charges  the  robbery  in  the  highway,  and  it  is  found 
to  have  been  on  the  wharf,  the  evidence  does  not  support 
the  allegation,  unless  it  be  true  that  the  wharf  is  a  high- 
way. We  speak  thus,  although  the  wharf  is  taken  to 
abut  on  the  street,  and  the  latter  is  undoubtedly  a  high- 
way in  the  strictest  sense ;  so  that  a  robbery  on  the 
wharf  would  be  within  the  statute,  as  being  done  ^near*' 
the  highway.  But  as  the  place *in  this  case  is  material^ 
it  is  necessary,  We  think,  to  state  it  truly,  in  the  words  of 
the  act,  either  as  being  in  or  near  the  highway,  so  as  to 
facilitate  a  defence  upon  auterfois  acquit  or  convicts 

It  is  true  that  Lord  Hale,  1  PL  C.  535,  says,  that  an 
indictment  of  a  robbery  tfi  vel  prope  altam  viam  regicnem^ 
though  in  the  disjunctive,  was  usual  at  Newgate,  though 
an  indictment  ought  to  be  certain  ^  and  it  is  to  be  inferred 
from  the  whole  passage,  that  proof  that  it  was  committed 
either  in  the  highway  or  near  to  it  would  support  the 
indictment,  and  enable  the  jury  to  find  it,  so  as  to  oust 
clergy.  But  Lord  Hale  does  not  mean  to  lay  it  dow% 
32 
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that  it  is  a  necessary  form  of  the  indictment,  that  it  should 
in  every  case  statte  the  robbery  to  be  "  in  or  near  the 
highway,"  but  only  that  it  was  admissible  and  usual ; 
and  that  when  so  laid,  it  would  be  sustained  by  evidence 
of  a  robbery  at  either  place.  It  is  clear  from  the  prece- 
dents, that  they  often  laid  the  offence  to  be  in  the  high- 
way, by  itself,  and  often  laid  it  to  be  near  the  highway, 
according,  probably,  to  the  facts  ;  and  it  is  probable  that 
it  was  frequent  to  have  two  counts,  the  one  laying  it  nn 
and  the  other  near,  the  highway.  We  own,  that  were  it 
not  for  the  great  authority  of  Lord  Hale,  we  should  have 
thought  one  count  in  the  disjunctive  bad.  But  although 
indictments  for  robbing  in  or  near  the  highway  were 
tolerated,  and  under  such  an  one  the  proof  might  be  of 
the  one  or  the  other,  yet  fairness  to  the  prisoner  and  all 
legal  analogy  require,  that,  when  the  offence  is  laid  posi- 
tively to  have  been  committed  in  one  of  those  ways,  it 
ought  to  be  proved  as  laid,  and  not  in  the  other  mode. 
As  we  conceive,  therefore,  this  indictment  would  not  be 
sustained  by  evidence,  that  the  place  of  the  robbery  was 
not  m,  but  near  the  highway.  The  members  of  the  Court 
are  not  familiar  with  such  subjects,  and,  perhaps,  may 
err  from  not  knowing,  how  persons  engaged  in  commerce 
regard  those  places,  and  to  what  actual  uses  they  are 
directed  or  can  rightfully  be  applied.  A  highway  is  well 
understood  in  the  law.  It  is  said  in  England,  that  there 
are  three  kinds  ;  but  they  all  agree  in  this,  that  they  are 
common  to  all  persons  to  pass  and  repass  at  pleasure. 
We  know  of  but  one  kind  here,  as  yet ;  namely,  public 
roads  or  streets,  over  which  all  citizens  may  go  at  will 
on  foot,  or  horse  back,  or  in  carts  or  carriages.  They 
are  thorough-fares,  over  which  people  travel  from  one 
part  of  the  Country  to  another.  But  a  public  wharf  does 
not  seem  in  its  nature  to  be  a  highway,  in  any  sense  in 
which  we  have  found  either  word  used.  A  wharf  is 
sometimes  made  on  the  land  at  the  water's  edge,  and  is 
sometimes  built  in  the  water  to  the  channel  of  a  river  or 


JUNE  TERM.  1847.  M9 

State  0.  Cowao. 


other  party  and  is  a  space,  as  we  take  it,  for  the  deposit 
of  goods,  in  order  conveniently  to  lade  and  unlade  vessels. 
To  thpse  ends  drays,  carts,  and  other  vehicles  of  burden 
go  on  them  to  carry  or  take  away  merchandize,  and  the 
merchants  go  also,  either  on  foot  or  otherwise  according 
to  their  health  or  convenience,  to  look  to  their  property 
and  conduct  their  business.  A  public  wharf  is,  for  those 
purposes,  no  doubt,  open  to  all  persons.  The  public  have 
an  interest  in  it,  so  that  it  is  not  privati  juris  only  ;  and 
in  that  sense  '*  it  is  like  a  public  street"  as  was  said  in 
Bdt  V.  Stennett,  8  T.  R.  606.  But  it  does  not  follow,  that  it 
is  a  highway,  any  more  than  a  Court  House  or  a  Church 
is,  because  the  former  is  open  to  all  persons  to  witness 
the  administration  of  justice,  and  the  latter  to  worship  in. 
The  public  use  of  a  wharf  is  not  to  pass  from  place  to 
place  over  it,  but  it  is  merely  for'  the  convenience  of 
commerce  abroad,  that  is  carried  on  in  ships.  With  these 
views  of  the  question,  we  must  hold,  that  a  public  wharf, 
merely  as  such  and  not  being  part  of  a  street,  is  not  a 
highway ;  and,  consequently,  that  the  prisoner  was  im- 
properly coiivicted. 

As  the  case  will,  probably,  be  tried  again,  it  is  proper 
to  notice  an  objection  taken,  on  the  argument  here,  to  the 
indictment.  It  charges  a  felonious  assault  in  the  county 
of  New  Hanover  on  the  29th  of  March,  1847,  "  in  the 
conmion  and  public  highway  of  the  State,  in  and  upon 
one  J.  H.  R.  then  and  there  being  in  the  peace  &c.  and 
him  the  said  J.  H.  R.  in  bodily  fear  and  danger  of  his 
life  in  the  highway  aforesaid,  then  and  there  did  feloni- 
ously put,  and  one  silver  watch  of  the  value  &c.  of  the 
proper  goods  &c.  from  the  person  and  against  the  will 
of  the  said  J.  R.  H.  in  the  highway  aforesaid  then  and 
there  feloniously  and  violently  did  steal,  take  and  carry 
away,  against  the  peace  and  dignity  of  the  State."  It 
was  contended,  that  the  indictment  was  insufficient, 
because,  although  it  charges  the  putting  in  fear  in  the 
beginning  of  the  indictment,  it  docs  not  state  the  robbery 
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to  have  been  by  means  of  such  putting  in  fear  or  by 
violence.  A  sufficient  answer  to  this  argument  is,  in  the 
first  place,  that  the  indictment  in  that  respect  is  according 
to  the  ancient  precedents,  as  appears  in  Tremain  288, 
and  Dogherlt^s  Cr»  Cir.  Comp.  682.  But  in  truth,  the 
indictment  does  charge  the  robbery  to  have  been  by  those 
means.  It  states  the  putting  in  fear  first,  and  then  pro* 
ceeds,  that  the  prisoner  one  watch  from  the  said  &c. 
**  then  and  there'*  feloniously  and  "  violently"  did  steal. 
It  is  clear  therefore  that  by  means  of  the  '*t6i(Zemand  tunc^* 
the  verdict  connects  the  putting  in  fear  and  the  steal- 
ing together,  so  as  to  make  the  whole  one  transaction. 
But,  if  that  were  otherwise,  it  expressly  charges  a  taking 
in  the  highway,  from  the  person,  and  against  the  will  of 
the  owner,  **  feloniously  and  violently  ;*'  and  thus  makes 
violence  the  means  of  efiecting  the  robbery,  which  alone 
is  sufficient  according  to  Mr.  Blaokstonb.  He  states 
that  it  is  not  necessary,  though  usual,  to  lay  in  the  indict- 
ment,  that  the  robbery  was  committed  by  putting  in  fear, 
but  that  it  is  sufficient,  if  it  be  laid  to  be  done  with  vio« 
lence.  4  BL  243.  The  same  appears  from  Domdly's 
case.  East.  C.  L*  783.  Indeed  that  results  from  the  defi« 
nition  of  robbery,  which  is  a  taking  by  violence,  or  by 
^  putting  in  fear.  The  indictment  would  therefore  do,  if 
it  had  been  supported  by  evidence  of  a  robbery  in  the 
highway,  instead  of  one  near  it. 

Pbb  Curiam.    Judgment  reversed  and  venire  dc  novo^ 
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There  is  no  obligation  on  a  Jodge  to  ioterrnpt  ooanael  in  elating  their  coaclu- 
eiotis,  either  of  law  or  faet.  It  is  the  right  and  the  dnly  of  the  presiding^ 
Judge,  if  counsel  state  facts  as  proved,  ufkin  which  no  evidence  has  been 
given,  to  correct  the  mistake,  and  he  may  do  it  at  the  moment,  or  wait 
till  he  charges  the  jury — perhaps  the  most  appropriate  time. 

In  criminal  charges,  the  prisoner's  character  cannot  be  put  in  issue  by  the 
State,  aniees  he  open  the  door  by  giving  testimony  to  it  But  it  is  not 
a  conclusion  of  law,  that  from  his  siience,  the  jury  are  to  believe  he  is  a 
man  of  bad  character. 

An  omission  on  the  part  of  a  Judge  to  instruct  the  jury  on  a  particular 
point,  if  no  instruction  be  asked  from  him  on  that  point,  is  not  error. 

I«  an  indictment  for  altering  the  mark  of  a  cattle-beast,  it  is  not  necessary  to 
set  forth  the  original  mark  nor  in  what  manner  the  alteration  was  made. 

The  cases  of  State  ▼.  Collins,  3  Dev.  117,  and  State  ▼.  Poets,  2  Ired.  153| 
cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Edgecomb 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Bailbt  presiding. 

The  prisoner  is  indicted  for  altering  the  mark  of  a 
cow,  belonging  to  Martha  Benson.  The  words  in  the 
indictment,  describing  the  offence,  are  '^  unlawfully, 
knowingly  and  wilfully  did  alter  the  mark  of  a  certain 
cow,  the  property  of  Martha  Benson,"  charging  the 
intent.  No  evidence  was  offered  by  the  defendant  of  his 
good  character.  The  Attorney  General,  in  the  course  of 
his  argument  to  the  jury,  stated,  that  the  State  was  not 
at  liberty  to  give  evidence  of  the  prisoner's  character^ 
but  that  the  prisoner  had  a  right  to  do  so ;  that  he  had  not 
availed  himself  of  the  privilege ;  and,  from  the  absence 
•f  such  testimony,  was  proceeding  to  argue,  that  he  was 
a  man  of  bad  character,  when  he  was  interrupted  by  the 
prisoner's  counsel,  who  insisted  that,  as  no  evidence  had 
been  offered  as  to  character,  the  Attorney  General  had 
no  right  to  conmient  upon  it.  The  Court  over-ruled  the 
objection  and  permitted  the  Attorney  General  to  proceed 
with  his  argument.    The  prisoner  was  convicted  and  a 
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rule  for  a  new  trial  obtained,  because  the  Court  permitted 
the  Attorney  General  to  make  to  the  jury  the  remarks 
he  did,  on  the  character  of  the  prisoner.  The  rule  was 
discharged.  The  defendant  then  moved  in  arrest  of 
judgment,  because  of  the  insufficiency  of  the  indictment, 
in  not  charging  the  particular  mode,  in  which  the  mark 
was  altered.  The  motion  was  over-ruled  and  judgment 
pronouncedi  from  which  the  prisoner  appealed. 

Attorney  General,  for  the  State. 

B.  Moore  and  Mordecai,  for  the  defendant. 

Nash,  J.  It  is  the  privilege  of  parties  to  be  heard  at 
the  Bar  through  their  counsel,  and  a  wide  latitude  is 
given  to  the  latter  in  making  their  argument  to  the  jury. 
Nor  do  we  know  of  any  obligation  on  a  Judge  to  inter- 
rupt counsel  in  stating  their  conclusions  either  of  law  or 
fact.  It  is  the  right  and  the  duty  of  the  presiding  Judge, 
if  counsel  state  facts  as  proved,  upon  which  no  evidence 
has  been  given,  to  correct  the  mistake,  and  he  may  do  it 
at  the  moment  or  wait  until  he  charges  the  jury,  per- 
haps the  most  appropriate  time.  In  criminal  charges 
the  prisoner's  character  cannot  be  put  in  issue  by  the 
State,  unless  he  open  the  door  by  giving  testimony  of  it 
— nor  is  it  a  conclusion  of  law,  that,  from  his  silence,  the 
jury  are  to  conclude  he  is  a  man  of  bad  character.  Our 
attention  has  been  drawn  by  the  Attorney  General  to  the 
case  of  Vane,  12  Wend.  78,  82.  It  certainly  sustains  him 
in  his  position,  but  we  do  not  feel  disposed  to  follow  it. 
We  much  prefer  the  rule  established  by  this  Court  in  the 
case,  the  iS^a^e  against  Collins,  3  Dev.  117.  From  the 
charge  of  the  presiding  Judge  we  learn,  that  no  evidence 
was  ofiered  by  the  defendant  to  show  that  he  was  a  man 
of  good  character.  *'  The  Counsel  argued  to  the  jury, 
that  if  they  would  not  be  justified  by  the  testimony  to 
convict  the  most  respectable  of  their  acquaintance,  they 
would  not  in  law  be  justified  in  convicting  the  prisoner. 
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The  jury  was  instructed  that  was  not  the  true  rule.  That 
when  a  defendant  introduced  no  such  testimony,  the  true 
rule  was,  that  if  the  evidence  would  not  justify  them  in 
returning  a  verdict  against  a  person  of  whom  they  had 
never  heard  before  and  of  whom  they  knew  nothing,  but  . 
what  was  disclosed  by  the  testimony,  then  it  would  not 
justify  a  verdict  against  the  defendant."  This  opinion 
was  adopted  by  the  Supreme  Court.  The  rule  is  then 
established  that  no  deduction  results  in  law  unfavorable 
or  favorable  to  the  character  of  an  indvidual,  charged  by 
an  indictment,  from  the  fact  that  he  has  introduced  no 
evidence  to  shew  he  is  a  person  of  good  character.  The 
character,  not  appearing  either  good  or  bad,  necessa- 
rily stands  indifferent.  Such  is  the  rule  in  this  State, 
and  so  we  doubt  not  the  presiding  Judge  would  have 
charged  the  jury,  if  it  had  been  required  of  him,  but  it 
was  not  asked.  This  Court  has  repeatedly  decided,  that 
an  omission  on  the  part  of  a  Judge  to  instruct  the  jury  on 
a  particular  point  was  no  error.  If  the  party  deem  it 
material  to  his  case,  he  must  ask  for  instruction  upon 
it.  If  the  Judge  then  neglect  or  refuse  to  give  the  in- 
struction, or  does  not  lay  down  the  law  correctly,  it  will 
be  error,  for  which  a  new  trial  will  be  granted. 

The  motion  in  arrest  of  judgment  cannot  avail  the 
defendant.  The  indictment  uses  the  language  of  the 
act.  But  it  is  true  that  this,  in  all  cases,  is  not  sufficient. 
Thus  in  an  indictment  under  the  Statute  for  stealing  a 
slave,  the  name  of  the  slave  must  be  set  forth,  and  so  in 
an  indictment  for  forgery,  the  instrument  forged  must  be  ' 
set  forth ;  and  it  is  a  general  rule  'Hhat  the  special  matter 
of  the  whole  fact  ought  to  be  set  forth  with  such  cer* 
tainty,  that  it  may  judicially  appear  to  the  Court,  that 
the  indictors  have  not  gone  on  insufficient  premises,'^ 
Hawk.  Bookf  2,ch.  55fSec.  57 ;  that  is,  that  the  facts  set  forth 
amount  to  a  criminal  offence,  as  charged.  The  authori- 
ties, to  which  our  attention  has  been  directed  by  the 
Counsel  for  the  prisoner,  sustain  his  proposition,  but  not 
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his  objection.  The  objection  is  that  the  indictment  does 
not  set  forth  the  mark  of  Martha  Benson,  the  owner  of 
the  cow,  nor  the  mark  into  which  the  defendant  put  her ; 
at  least,  as  we  understand  it,  the  language  of  the  objec- 
tion is,  that  the  indictment  does  not  charge  the  particular 
mode  in  which  the  mark  was  altered.  Pursuing  the 
words  of  the  Statute  is  sufficient,  except  in  cases  where 
the  subject  of  the  indictment  cannot  be  brought  within 
the  meaning  of  the  Statute,  without  the  aid  of  extrinsic 
evidence.  There  is  an  indictment  on  the  Statute  of  37th 
of  George  the  2dn  ch.  70,  making  it  felony  to  endeavor  to 
seduce  a  soldier  or  a  sailor  from  his  duty  :  it  is  sufficient 
to  charge  an  endeavor^  without  setting  out  the  means 
employed.  Rex  v.  Fuller^  1st  Bos.  &  Pul.  180.  The  en- 
deavor  to  seduce,  without  any  respect  to  the  means,  is  the 
gist  of  the  oftence.  Arch.  Cr.  PL  52.  Now  in  the  case 
before  us,  it  is  of  no  importance  what  Mary  Benson's 
mark  may  be  ;  it  is  made  criminal  by  the  Statute  know- 
ingly to  alter  it,  with  intent  to  defraud,  and  it  is  a  matter 
of  no  importance  into  whose  mark  it  is  altered ;  it  is  the 
wilful  alteration  that  constitutes  the  offence.  In  addition 
to  this,  the  indictment  conforms  to  the  precedents  hereto* 
fore  in  use  in  this  State  and  sanctioned  by  this  Court.  In 
the  case  of  DaviSf  2d  Ire.  153,  the  indictment  is  for  effacing 
the  mark,  and  the  offence  is  described,  as  in  this,  by  sim- 
ply pursuing  the  words  of  the  act.  The  mark  of  Mc- 
Connell,  the  owner  of  the  animal,  is  not  set  out  nor  is  the 
mode  of  effacing  it.  It  is  true,  that  the  motion  in  arrest 
of  judgment  did  not  rest  on  the  objection  now  made ;  but 
the  attention  of  the  Court  was  drawn  to  the  sufficiency  of 
the  indictment,  and  in  every  case  the  Court  looks  into  tho 
record,  and,  if  any  error  is  detected,  then  we  do  not  wait 
to  have  it  brought  by  Counsel  to  our  notice.  It  cannot 
be  supposed,  then,  that  this  objection,  if  a  sound  one, 
would  have  escaped  the  observation  of  the  Court.  It  has 
indeed  by  some  been  supposed,  that  too  much  astuteness 
is  exhibited  in  discovering  errors  in  records  sent  here.     If 
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it  be  desirable  that  the  administratioii  of  the  law  should 
be  kept  steady  and  nniformt  that  the  forms  and  preoedents^ 
established  by  the  wisdom  of  our  predecessors^  should,  as 
rarely  as  possible  be  departed  from,  it  should  be  the  object 
of  every  Court  to  stand  luper  antiquas  vias.  The  case  of 
DaviSf  then,  may  be  considered  a  precedent  for  the  in« 
dictmcnt  we  are  considering. 

We  are  of  opinion  there  was  no  error  committed  by  his 
Honor  on  the  trial  below,  on  either  point  decided  by  him* 

This  opinion  will  be  certified  that  the  Superior  Court 
of  Edgecomb  may  proceed  to  judgment. 

Per  Curiam.  Ordered  accordingly. 


liVILLIAM  L.  MIZELL  v«.  MAURICE  S.  MOORE. 

The  plaintiff  eomriiADced  bis  action  of  annmptit  on  the  3rd  of  Jaly,  184(3L 
On  the  1 3th  when  the  Court,  to  which  the  action  was  returnable  eat,  th* 
defendant  pleaded  ai  set-offii  certain  bonds  of  the  plaintiff's  due  the  3rd  of 
July.  On  these  bonds  the  defendant  had  sued  ont  warrants  afrainst  the 
plaintiff  on  the  7th  of  July  and  rMovered  judgments  on  the  10th  of  July 
1846.  Held,  that  the^B  bonds  coald  net  be  introdnced  as  set-oA,  beeaiwi 
they  were  merg^  in  judgments  before  the  plea  pleaded 

A  set-off  mnst  not  only  be  due  at  the  commencement  of  the  suit,  bat  must 
continue  to  be  due  in  the  same  form,  when  pleaded. 

The  case  of  Haugktim  t.  Leary,  3  Dey.  &  Bat  31,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Martin 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Bailby  presiding. 

This  is  assumpsit  for  goods  sold,  and  was  commenced 
on  the  3rd  day  of  July,  1846.  The  defendant  pleaded, 
amongst  other  things,  non-assumpsit,  and  a  set*off  due  to 
33 
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him  on  three  several  sealed  notes  of  the  plaintiff.  Upon 
the  trial  the  plaintiff  proved  his  demand ;  and  the  defen- 
dant then  produced  the  three  bonds,  as  described  in  his 
plea,  i^hich  were  dae  before  and  on  the  3rd  day  of  Jnly 
1846.  They  appeared  to  have  been  cancelled  by  having 
the  word  "  Judgment/'  written  across  the  face  of  them, 
and  it  was  then  established,  that  on  the  7th  day  of  July 
1846,  the  defendant  saed  out  three  warrants  against  the 
plaintiff  on  the  bonds ;  and  on  the  10th  of  that  month  ob- 
tained judgments  thereon,  before  a  Justice  of  the  Peace ; 
and  that  the  defendant  therein  (the  present  plaintiff)  then 
staid  them  by  giving  security  according  to  the  Statute, 
which  stay  expired  on  the  10th  day  January  1847.  The 
trial  of  this  suit  was  in  February  1847,  and  at  that  time 
no  execution  had  issued  on  either  of  the  three  judgmentSt 
and  they  remained  unpaid. 

Upon  this  evidence,  the  plaintiff  insisted,  that  the  de- 
fendant was  not  entitled  to  any  set-off  in  this  action.  But 
the  Court  held  otherwise  ;  and  the  jury  found  for  the 
plaintiff  on  the  first  issue  ;  and  assessed  his  damages  to 
•77  51,  for  principal  money  and  interest ;  and  upon  the 
other  plea  they  found  for  the  defendant,  "  a  set-off  to  the 
amount  of  $S2  69,  that  is  to  say,  on  one  bond,  upon  which 
a  judgment  has  been  obtained,  with  the  interest  and  costs, 
to  the  amount  of  842  02,  and  on  one  other  bond,  upon 
which  a  judgment  has  been  obtained,"  dec.  Upon  the 
verdict,  there  was  judgment  for  the  defendant  for  his 
costs ;  and  the  plaintiff  appealed. 

Rodmatif  for  the  plaintiff. 
No  counsel  for  the  defendant. 

RuFFiN,  C.  J.  The  judgment  must  be  reversed.  The 
defendant  was  not  entitled  to  set-off  his  demands  in  this 
action  in  any  form ;  neither  as  judgments,  nor  bonds. 
Not  the  former,  because,  they  were  rendered  after  the 
commencement  of  this  suit,  and  were  not  due  even  when 
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the  plea  was  pat  in»  having  been  staid.  Indeed  the  plea 
is  of  the  bonds,  and  not  of  the  judgments ;  and  yet  the 
jary  allowed  the  defendant  his  costs  recovered  in  those 
judgments  as  a  part  of  the  set-off  here.  But  the  bonds 
themselves  were  not  good  set«ofis.  For  a  set  off  must 
not  only  be  due,  at  the  commencement  of  the  suit, 
Haugkton  v.  Leary^  3  Dev.  fy  Bat.  21,  but  it  is  plain  that 
it  must  continue  to  be  due  in  the  same  form,  when  pleaded. 
The  Statute  meant,  indeed,  to  do  away  the  necessity  of 
a  multiplicity  of  suits.  But  it  does  not  oblige  one,  who 
is  sued,  to  set-off  his  counter  demand ;  and  if  he  chooses 
to  sue  on  it,  and  thereby  produce  the  mischief  the  law 
designed  to  correct,  he  renounces  the  privilege  of  the 
Statute,  and  cannot  afterwards  claim  it,  so  as  to  defeat 
his  creditor's  action  and  throw  the  costs  on  him.  The 
defendant  can  no  more  set-off  these  bonds,  after  merging 
them  in  judgments,  between  the  suit  brought  and  plea 
pleaded,  than  he  could,  if  at  that  time  he  had  received 
payment  of  them.  This,  the  very  form  of  the  defendant's 
plea  shows.  Taken  from  the  precedents,  it  alleges,  *'that 
the  plaintiff  before  and  at  the  time  of  the  commencement 
of  this  suit  4*c.,  was,  and  still  is  indebted  to  the  defendant 
in  &c.,  upon  and  and  by  virtue  of  a  certain  writing 
obligatory  sealed  &c.,  and  now  shown  to  the  Court,  &c., 
which  said  writing  obligatory^  at  the  commencement  of 
the  suit,  was  and  still  is^  in  full  force  and  effect^  not  re* 
leased^  paid  off^  satisfied^  cancelled,  or  otherwise  made  void^ 
3  ChiUy  P.  C.  931,  936. 

The  Counsel  for  the  defendant,  in  order  to  show  that 
the  change  in  the  face  of  the  evidences  of  the  debfc,  does 
not  defeat  the  set-off,  has  drawn  our  attention  t6  that 
class  of  cases,  in  which  the  Court,  where  two  persons 
have  cross  judgm^ents,  has  satisfaction  acknowledged  or 
entered  for  the  amount  of  the  recovery  and  costs  in  the 
other.  But  that  is  a  distinct  jurisdiction,  and  not  founded 
on  the  Statute  at  all.  It  is  a  discretionary  power,  exercised 
by  the  Court  over  its  suitors  for  the  purposes  of  promoting 
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justice  and  preventing  the  loss  of  costs  in  cases  of  in* 
solvency  or  the  like.  But  the  attempt  here,  is  not  to  set 
off  one  set  of  costs,  or  jadgment  against  the  other,  but  to 
compel  the  present  plaintiff  to  pay  the  costs  of  his  own 
action,  as  well  as  those  of  the  defendants,  by  using  the 
set  off  as  a  bar  to  the  plaintiff,  under  the  Statute. 

Per  Curiam.    Judgment  reversed,  and  a  venire  dc  7iov9. 


ROBERT  ARMFIELD  m  THOMAS  R.  TATE,  £x*r.  &,c. 

V^here  an  infaut  purchaied  land  and  gave  bis  note  for  the  purchase  money, 
and,  after  lie  became  of  age,  continued  in  posBession  of  the  laud  and 
promised  to  pay  the  note.  Held,  that  this  was  a  coofirmatiou  of  the  eon- 
tract  by  the  infant,  after  he  became  of  age,  and  he  and  his  representativei 
were  bound  by  it. 

The  circumstance,  that  the  vendor  was  informed,  before  the  completion  of 
the  contract,  that  the  vendee  intended  the  place  as  a  residence  for  his  kept 
mistress,  does  not  vitiate  the  contract. 

The  law  annexes  no  eondilion  that  the  title-deeds  shall  be  given,  before  a 
suit  can  be  commenced  on  a  note  given  for  the  purchase  money. 

Appeal  from  the  Superior  Court  of  Law  of  Guilford 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Maklt  presiding. 

This  action  was  assumpsit  with  three  counts.  1st, 
upon  a  promissory  note,  (a  copy  of  which  is  annexed,) 
2d,  upon  oral  promises  to  pay  the  sums  therein  men- 
tioned ;  and  3d,  upon  a  quanttan  valehat  for  a  house  and 
lot  in  the  town  of  Greensborough.  Pleas — the  general 
issue  and  infancy,  to  which  there  were  general  replica* 
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tions,  and  to  the  latter  the  special  replication,  that  defen- 
dant's intestate  had  promised  since  arriving  at  fall  age. 

It  was  proved  that  the  promissory  note  was  given  for 
a  house*  and  lot  in  the  town  of  Greensborough,  and  at  the 
same  time  a  bond  taken  to  make  a  title  When  the  pur- 
chase money  should  be  paid  :  That  the  intestate  at  the 
time  was  under  age,  but,  after  arriving  at  full  age,  con- 
tinued to  occupy  and  claim  the  lot  as  his  property,  and 
promised  expressly  to  pay  the  purchase  money.  The 
defendant  offered  to  prove  that  the  plaintiff  was  informed, 
prior  to  the  conclusion  of  the  sale,  that  the  premises 
were  intended  as  a  dwelling  for  a  family,  with  one  of  the 
members  of  which  the  intestate  was  in  the  habit  of  illicit 
sexual  intercourse,  but  the  Court  deemed  the  evidence 
immaterial  and  excluded  it. 

The  defendant  contended,  that  the  plaintiff  could  not, 
in  any  event,  recover  the  purchase  money  for  the  lot,  and 
especially  not  until  after  a  tender  of  a  title  deed.  But 
the  Court  was  of  opinion,  that  the  promise  to  pay,  after 
arriving  at  full  age,  being  established  to  the  satisfaction 
of  the  jury,  the  plaintiff  was  entitled,  and  so  instructed 
the  jurj*.  Verdict  for  the  plaintiff.  There  was  a  rule 
for  a  new  trial,  1st  Because  of  the  exclusion  of  proper 
testimony.  2d*  For  misdirection  by  the  Court.  Rule 
discharged  and  appeal. 

(Copy  of  Bond  referred  to,) 

"  1^350.    Ooe  day  after  date,  I  promiee  to  pay  to  Robert  Armfield  the 

earn  o(  three  bandred  aad  fifty  dollars  to  be    paid  as  follows,  ooe  liUDdred 

the  1st  day  of  January  1843,  one  hundred  dollars  tbe  Ut  day  of  January 

1S43,  and  one  hundred  and  fifty  dollan  the  first  day  of  January  A.  D.  1844, 

with  interest  from  date.    Witness  my  hand  and  seal,  this  24th  February,  A. 

JO.  1841.  (Si|:ned,) 

ABSALOM  T.  HUxMPHREY." 
John  WoaTii." 

[No  $eal  attached.] 

No  counsel  for  the  plaintiff. 
Morefiead,  for  the  defendant. 
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DAHfBLf  J.  All  deeds  for  infants,  which  are  merely 
voidable,  may  be  affirmed  at  full  age.  MctcPkersan  on 
Infancy  487.  An  infant  may  purchase  land  and  the 
vendor  or  donor  is,  bound  by  his  own  act  or  deed.  lb. 
455.  AH  contracts  may  be  confirmed  or  adopted  by  aa 
infant,  after  be  arrives  at  full  age.  lb.  487.  The  defen- 
dant's intestate  entered  into  the  land,  and  continued  the 
possession,  after  he  arrived  at  full  age.  And  he  then 
promised  to  pay  the  note,  which  was  given  by  him  as  the 
consideration  for  the  land ;  this  promise  confirmed  the 
contract  on  bis  part,  and  repelled  the  plea  of  infancy. 

Secondly.  The  plaintiff  being  informed,  before  the 
completion  of  the  contract,  that  the  vendor  intended  the 
place  as  a  residence  for  his  kept  mistress,  does  not  destroy 
the  contract  The  way  the  vendor  in  fee  intended  to  use 
his  property,  after  he  became  the  owner  of  it,  would  not 
prevent  his  paying  the  purchase  money  to  the  vendor» 
who  had  no  control  over  the  subsequent  use  of  the  land. 
The  case  cited  by  the  defendant's  counsel  was  not  like 
this  case  ;  there,  the  lessor  stipulated  in  the  lease  of  his 
rooms,  that  the  lessee  might  use  them  as  a  brothel.  The 
Court  held,  that  he  could  not  recover  the  rent ;  because 
such  a  contract  was  against  good  morals,  and  void,  as 
being  against  public  policy.  But  here,  the  vendor  enters 
into  no  stipulation,  how  the  land  is  to  be  used ;  and  he 
retained  no  reversionary  interest  in  the  land,  as  the  les- 
sor did  in  the  case  cited. 

Thirdly.  The  title  deeds  were  expressly  agreed  not  to 
be  given  by  the  plaintiff,  until  the  purchase  money  was 
paid.  The  law  did  not  annex  any  condition  precedent, 
that  the  title  should  be  made,  before  suit  could  be  com- 
menced on  the  note,  which  is  an  independent  security 
for  the  purchase  money.    The  j  udgment  must  be  affirmed. 

F£R  Curiam.  Judgment  affirmed. 
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DEN    EX   DEM.   WILLIAM    HOLLOWELL  ot.   GEORGE 

KORNEGAY. 

A.  by  wit]  in  1786,  derited  to  his  ion  R.  a  tract  of  Und  and  tfaea  proeoedod 
an  follow! :  *'  Aad  my  detira  ii,  if  my  son  R  die  without  heir  lawfally 
begotten  of  hie  body,  for  it  to  be  told,  and  equalJy  divided  between  hie  own 
eieten."  Held,  that  tlie  limitation  over  was  too  remote,  and  that  ettates 
tail  having  by  the  Act  of  1784  been  converted  into  fee  aimple  eatate,  the 
aon  R.  took  an  abaolnte  eatate  in  fee  aimple  in  the  land  deviaed. 

The  eaaeof  Saunders  ▼.  Hifutt,  1  Hawka  247,  cited  and  appioved. 

Appeal  from  the  Superior  Court  of  Law  of  Wayne 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Pearson,  presiding. 

The  premises  were  devised  by  Richard  Martin  in  1786, 
as  follows  :  "  I  give  to  my  son  Richard  my  dwelling  plan- 
tation ;  only  my  wife  to  live  on  one  half  of  the  land,  during 
her  widowhood  and  no  longer.  And  my  desire  is,  if  my 
son  Richard  die  without  heir  lawfully  begotten  of  his 
body,  for  it  to  be  sold,  and  equally  divided  between  his 
own  sisters/'  The  wife  died,  and  then  Richard  died  in 
1843,  without  having  had  issue.  The  defendant  claims 
under  conveyances  in  fee  made  by  Richard,  the  son,  in 
1798.  The  testator  left  several  daughters,  and  they  all 
died  before  their  father  Richard,  except  Sarah  Flowers, 
who  is  the  lessor  of  the  plaintiflf  in  one  count  of  the  de- 
claration. The  testator  appointed  two  executors,  who 
died  before  1 843,  and  after  the  death  of  Richard,  admin- 
istration with  the  will  annexed  was  taken  out,  and  the 
administrator  sold  and  conveyed  the  premises  in  fee  to 
William  Hollo  well,  who  is  the  lessor  of  the  plaintiff  in 
the  other  count  of  the  declaration.  Upon  these  facts, 
which  were  agreed  between  the  parties,  the  Superior 
Court  was  of  opinion,  that  the  title  was  in  the  defendant » 
and  from  a  judgment  for  the  defendant  the  plaintiff  ap« 
pealed. 

/•  H.  Bryan^  for  the  plaintiff. 

Badger^  and  Mordecau  for  the  defendant* 
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Holloweil  V.  Kornefay. 


RuPFiK,  C.  J.  The  judgment  must  be  affirmed.  There 
is  nothing  in  the  will  to  tie  up  the  period  for  the  limita- 
tion over  to  take  eflfeet,  to  lives  in  being  and  21  years 
after,  so  as  to  make  this  an  executory  devise.  "  His  own 
sisters"  only  means  "his  sisters  "  and  cannot  be  understood 
as  intending  a  benefit  to  the  sisters  personally^  but  only 
as  vesting  the  interest  in  them.  The  case  of  Saunders  v. 
Hyattf  1  Hawks  247,  is  directly  in  point.  The  wills  are 
almost  literally  the  same.  The  only  difierence  is,  that 
the  devise  by  Saunders  was  to  his  son,  "  and  if  he  die 
without  any  heir  lawfully  begotten  of  his  body,  the  testa- 
tor  orders  the  land  to  be  sold  and  the  proceeds  divided 
among  his  sisters.''  But  that  difference  is  entirely  im- 
material, as  in  each  case  the  disposition  over  is  afler  the 
death  of  the  first  taker  *•  without  heir  lawfully  begotten 
of  his  body,"  that  is,  of  a  remainder  after  an  estate  tail 
in  possession  ;  which  the  act  of  '84  makes  void.  The  fee 
vested  in  Richard,  and  is  now  in  the  defendant.  The  de- 
cision  of  this  point  renders  it  unnecessary  to  consider  the 
others,  in  respect  to  the  power  of  the  executors  to  sell 
under  this  will,  dnd  that  of  the  administrator  under  the 
act  of  183G. 

Per  Curiam.  Judgment  affirmed. 


HIRAM  PHELPS  t«.  SALLY  CALL. 

It  is  ef  the  eneoce  of  a  bond  to  have  an  obligee  aa  well  as  an  obligor ;  it 

must  shew  upon  its  face  to  whom  it  is  payable. 
The  defect  cannot  be  supplied  by  shewing  a  deliyery  to  a  particular  perw>Q. 
The  case  of  Graham  ▼.  Holt,  3  Ired  302,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law,  of  Davie 
County,  at  the  Spring  Term,  1846,  his  Honor  Judge 
Caldwell  presiding. 
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Pheipe  V.  Call. 


This  was  a  summary  proceeding  under  the  Act,  ReVi 
8taL  ch,  45,  sec.  17, 18,  to  obtain  judgment  on  a  bond 
given  by  the  defendant  for  the  forthcoming  of  property 
levied  on  by  a  constable.  The  paper  produced  as  thd 
bond  was  as  follows : 

**  Know  mil  men  by  theM  preaenU,  State  of  North  Caroiina,  Davie  Cotmty, 
tbat  I  the  tmdenigned  bind  myfelf  in  a  bond  of  ninety  dollari  for  the  forth- 
eomin;  of  a  waggon  in  the  poaeaiion  of  Samnei  Drake,  ezeented  and  lOTied 
on  aa  hia  property  by  A.  Sheetei  deputised,  to  the  nee  of  A.  Taylor.  It  is 
to  be  delivered  twenty  daya  from  this  day  and  date,  Sundays  excepted,  thisj 
May  27th,  1843,  whereunto  I  set  my  hand  and  seal. 

(Signed.)    SALLY  CALL.*' 

Witneaa,    J.  J.  SrAMca. 

The  witness  Sparks  proved  the  execution  of  the  paper 
writing  and  its  delivery  to  the  said  Sheets,  and  it  was 
thereupon  read  in  evidence.  The  defendant  objected  to 
a  recovery  on  it,  because  it  did  not  Appear  that  the  said 
bond  was  payable  to  any  one.  This  question  was  re- 
served,  the  trial  proceeded,  and  the  jury  rendered  a  ver- 
dict for  the  plaintiff.  On  the  questifli^jg||rved.  the 
Goiirt  was  of  opinion  with  the  plaintii^  iSltenp^^^ 
rendered  for  the  plaintiff  and  the  delknKnt  ap^ 

Baydcn,  for  the  plaintiff.  i  SCflOO] 

CraigCj  for  the  defendant/  I  Lf  3ftA  mi^ 

This  is  a  proceeding,  under  the  adts  of^t|QA  IW?  and 
1828.  Rev.  Stat.  ch.  45,  sec.  17, 18.  The  case  is  as  fol- 
lows: In  the  year  1843,  one  Almon  Taylor  obtained  a 
judgment  before  a  Justice  of  the  Peace,  against  Samuel 
Drake,  an  execution  was  issued,  and  placed  by  him  in  thei 
hands  of  A.  Sheets,  who  was  deputised  by  a  Magistrate 
to  execute  it.  The  officer  levied  the  execution  on  tt 
l^aggon,  as  the  property  of  the  defendant,  and  left  it  in 
his  possession.  For  the  forth-coming  of  the  waggon^  the 
paper,  upon  which  the  proceedings  are  founded,  was 
executed  by  the  defendant  and  delivered  to  the  officer 
34 
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Sheets  on  the  27th  of  May  1843,  The  notice  in  this  case 
issued  the  29th  day  of  July  1845.  In  the  meantime  Sheets 
had  died,  and  the  plaintiff  administered  upon  his  estate. 
Several  questions  were  made  on  the  trial  of  the  cause  in 
the  Superior  Court  We  deem  it  unnecessary,  to  notice 
any  but  the  first  objection  taken  by  the  defendant.  It 
lies  at  the  foundation  of  the  plaintiff's  claim.  The  act 
requires  of  an  officer,  who  levies  an  execution  on  person- 
al propertyt  to  take  a.  bond  from  the  defendant  for  its 
Ibrth-eomingy  when  he  leaves  it  with  the  owner*  The 
paper  writing,  taken  by  Sheets,  is  not  a  bond ;  it  is  mado 
payable  to  no  one.  It  is  of  the  essence  of  a  bond  to  have 
an  obligee  as  well  as  an  obligor — it  must  show  upon  its 
face  to  whom  it  is  payable.  HurlesUm  on  BondSy  2  Conu 
Big.  title  Obligation.  This  was  expressly  so  decided  hy 
this  Court,  in  the  case  Graham  against  HolU  3d  Ire.  802. 
In  a  declaration  on  this  Instrument,  in  an  action  on  it,  the 
plaintiff  could  not  supply  the  defect  by  an  averment ;  if 
he  did,  the  defendant  might  demur,  for  the  decktrati<Mi 
would  show  that  there  was  no  obligee,  no  one  to  whom 
the  obligor  was  bound.  As  this  objection  lies  at  the 
threshold  of  the  plaintiff's  claim,  we  have  8bs  before  stated- 
confined  our  attention  to  it. 

Per  Curiam.    Judgment  reversed  and  judgment  for  the 
defendant. 
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STATE  vc.  JOHN  L.  LEE. 

)a  a  ewe  ef  buUrdy»  after  the  defendant  has  had  an  ierae  tried  nnder  the 
Statate»  and  the  verdict  ie  afainet  hinii  it  is  too  late  for  him  to  moTo  to  quaih 
the  proceedings,  because  the  mother  of  the  ehild«  who  was  examined  be« 
fore  the  Magietratee  on  oath,  wae  a  woman  of  color. 

The  ceeee  of  the  StaU  ▼.  LedhtUer^  4  Ire.  343,  SUUe  t.  PatUmt  5  Ire.  180» 
and  State  v.  Robemn,  3  Ire.  46,  cited  and  apjiroved. 

Appeal  from  the  Superior  Court  of  Law  of  Gravea 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Pkaesom  presiding* 

The  defendant  was  arrested  upon  a  charge  of  Bastardy. 
A  warrant  was  duly  issued  by  a  couple  of  Magistrates 
against  Catharine  Curtis,  a  single  woman,  who  upon  her 
examination,  charged  the  defendant  with'being  the  father 
of  her  child.  The  defendant  was  bound  to  the  County 
Court.  Upon  the  return  of  the  proceedings,  the  issue  was 
made  up,  to  try  the  fact,  whether  the  defendant  was  the 
father  of  the  child.  These  proceedings  took  place  at  May 
Term,  1846,  of  the  County  Court,  and  the  cause  was  con* 
tinned,  until  August  Term  following,  when  the  defendant 
moved  the  Court  to  quash  the  proceedings,  because  it  did 
not  appear  in  the  warrant  and  examination,  that  the 
child  was,  at  the  time  the  warrant  issued,  under  thtee 
years  of  age,  whereupon  the  Magistrates,  being  in  Court* 
were,  on  motion,  permitted  to  amend  the  proceedings. 
Tha  defendant  then  moved  for  permission  to  withdraw 
his  issue,  which  was  refused,  and  upon  its  trial  before  a 
jury,  a  verdict  was  returned  that  the  defendant  was  the 
father  of  the  child.  Upon  this  finding,  the  County  Court 
aiade,  what  is  called,  an  order  of  filiation.  The  defen- 
dant then  moved  to  quash  this  order,  upon  the  ground, 
that  the  witness,  Catharine  Curtis,  was  a  colored  woman, 
and,  thereforct  incompetent  to  give  evidence  against  a 
white  man.  This  motion  was  refused  and  the  defendant 
appealed  to  the  Superior  Court  from  it,  as  well  as  from 
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the  other  ^  orders  in  the  case."  In  the  Superior  Court, 
the  motion  to  quash  the  or^er  of  filiation,  made  by  the 
County  Courti  was  again  made  and  refused  by  the  pre- 
siding Judge.  A  verdict  was  returned  in  favor  of  die 
State,  a  writ  of  procedendq  was  ordered  and  the  defendant 
lippealed. 

/•  JET.  Bryan,  lor  the  State. 

Stanly^  who  had  been  engaged  before  his  appointment, 
for  the  defendant. 

Nash,  J.  It  is  important  to  ascertain  from  what  the 
defendant  did  appeal,  and  what  was  his  complaint  in  the 
Superior  .Court.  The  record  informs  us,  that  after  the 
trial  of  tLe  issue  in  the  County  Court,  an  order  of  filiation 
was  made,  and  the  counsel  moved  to  quash  the  order, 
because  the  mother,  upon  whose  examination  he  was 
charged,  was  a  coloured  woman.  This  motion  was  re- 
fused,  and  **from  this  decision  as  well  as  the  other  orders 
made  in  the  case,  the  defendant  appealed."  Three  mo- 
tions were  made  by  him  in  the  County  Court,  all  of  which 
had  been  over-ruled  ;  the  first,  to  withdraw  his  issue ; 
the  second,  to  quash  the  proceedings,  for  irregularity,  be- 
eauae  the  warrant  and  examination  did  not  show  that  the 
examination  was  taken,  within  three  years  before  the 
birth  oi  the  child.  These  two  motions  were  made  before 
the  issues  were  tried,  and  the  third,  not  until  after  the 
trial.  On  the  return  of  the  case  to  the  Superior  Court, 
the  defendant  again  renewed  his  motion  to  quash  the 
order  of  filiation,  made  in  the  County  Court,  and  for  tho 
reason  there  assigned,  which  was  refused. 

The  Act  of  1814,  under  which  these  proceedings  are 
had,  was  passed  for  the  purpose  of  removing  the  extreme 
severity  of  that  of  1741,  which  permitted  no  man  to 
escape  from  the  effects  of  the  oath  of  the  mother  of  a 
bastard  child.  The  former  Act  makes  the  examination 
of  the  mother,  prima  facic^  evidence  of  the  fact,  but  it 
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was  not  intended  to  deprive  the  defendant  of  all  oppor- 
tunity to  show  his  innocence.  Accordingly,  it  is  provided 
by  the  4th  section,  of  what  is  called  the  Bastardy  AcU 
^  that  the  person  accused,  shall,  upon  the  return  to  the 
County  Court,  &c.  be  entitled  to  have  an  issue  made  up 
to  try,  whether  he  be  the  father  of  such  a  child,"  &c. 
Rev.  Stat.  ch.  12,  sec.  4.  The  issue  is  given  to  him,  for 
his  protection,  and  he  may  abandon  it,  whenever  he 
pleases.  The  defendant  had,  therefore,  a  right  to  with- 
draw the  issue,  and  it  was  error  in  the  County  Court  to 
refuse  it.  When  the  case  came  into  the  Superior  Court, 
he  did  not  renew  that  motion  on  the  second,  nor  was  the 
attention  of  that  Court  in  any  manner  called  to  them. 
The  defendant  then  must  be  considered,  as  having  aban- 
doned them,  and  to  have  thrown  himself  entirely  upon 
the  third.  Upon  that  alone,  the  Court  was  called  on  to 
say,  whether  the  County  Court  had  committed  an  error. 
The  whole  ground  upon  this  point  is  covered  by  the  case 
of  Ledbetter^  4th  Ired.  243,  or  rather  by  the  principle  sta» 
ted,  .as  governing  cases  of  the  kind.  If  for  this  defect, 
the  defendant  had,  in  the  County  Court,  before  the  trial 
of  the  issue,  moved  to  quash  the  examination  of  the  wo- 
man, and  it  had  been  refused,  he  might  either  have  ap- 
pealed to  the  Superior  Court  or  taken  his  case  there  by 
certiorari.  By  so  doing,  he  would  have  put  the  decision 
of  his  case  distinctly  on  the  defect,  the  competency  of 
the  witness.  This  course  he  did  not  pursue,  but  first 
tried  the  issue,  and,  after  a  verdict  against  him,  claimed 
the  benefit  of  the  objection.  At  that  time  the  County 
Court  could  not  hear  his  motion.  The  verdict  of  the 
jury,  upon  the  issue,  constitutes  evidence  of  paternity 
**  legally  complete,''  and,  upon  its  finding,  he  stood,  by 
force  of  the  statute,  *'  charged  with  the  maintenance  of 
the  child,"  and  the  only  course  which  the  Court  would 
pursue,  while  the  verdict  remained  upon  the  record,  was 
to  pass  the  orders  directed  and  to  exact  from  the  defen« 
dant  bopd  with  sullicient  sureties,  for  the  indemnification 
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of  the  County.  No  defence  is  given  by  the  law  to  any 
one  charged  either  civilly  or  criminally,  of  which  he  may 
not  avail  himself*  but  to  do  so,  he  must  make  his  appli- 
cation»  by  plea  or  motion,  in  due  order  and  apt  time.  In 
this  case,  no  objection  wsts  made  to  the  regularity  of  the 
examination,  on  account  of  the  incompetence  of  the 
woman,  until  after  the  trial  of  the  issue  in  the  County 
Court.  The  objection  could  not  be  made  on  the  trial, 
because  the  Act  says,  the  examination  sbcUl  be  evidence. 
State  V.  PalUmf  5th  Ired.  180.  Stxite  v.  Robeson^  9  Ired. 
48.  It  could  not  be  made  afterwards,  because  it  could 
have  no  operation,  as  the  verdict  of  the  jury  concluded 
the  defendant.  If  the  defendant  had  appealed  from  the 
finding  of  the  jury  and  the  order  made  thereon  simply, 
And  without  having  made  the  motion  to  quash,  he  would 
have  been  entitled  merely  to  a  trial  of  the  issue  de  novo 
in  the  Superior  Court,  and  he  could  not  have  made  the 
motion  to  quash  ab  origine  in  the  Superior  Courtt  because 
it  was  not  incidental  to  the  trial  of  the  issue,  that  the 
Court  should  or  should  not  adjudge  the  woman's  exami- 
nation to  be  quashed,  upon  the  score  of  her  incompetency. 
Therefore,  that  point  arose  upon  the  appeal  of  the  defen- 
dant from  the  refusal  of  the  County  Court  to  quash,  as  a 
distinct  question,  and  consequently  must  have  been  de- 
termined in  the  Superior  Court,  as  upon  a  writ  of  error, 
upon  the  same  principles  and  under  the  same  circum* 
stances,  in  which  the  point  was  decided  in  the  County 
Court  As  then  the  County  Court,  as  has  been  shewn, 
properly  refhsed  the  motion  at  the  time  it  was  made,  the 
Superior  Court  did  right  in  not  reversing  but  affirming 
that  order. . 

P£R  Curiam.  Judgment  affirmed. 
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DICKERSON  RICKS   v$.  MARTHA  BATTLE. 

If  A.  employ  a  crier  or  auctioneer,  to  cry  property  at  a  publio  auction,  with- 
out directing  him  not  to  cry  the  bid  of  B.,  and  B.  is  the  last  and  higheet 
bidder  and  the  property  is  knocked  off  to  him,  then  tho  contract  is  com- 
plete, provided  B.  oomplies  with  the  terms  ef  auction. 

It  is  no  defence  to  an  action  by  B  against  A.  for  a  breach  ef  this  contract, 
that  A.  bad  prerioosly  told  B.  his  bid  should  not  be  received,  unlets  she  so 
dhteeted  the  erier  or  auctaoiAeri  or  vnlea  she  objected  at  the  time  of  the 
and  before  the  property  was  knocked  off 


Appeal  from  the  Saperior  Court  of  Law  of  Nash 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge  Bailey 
presiding. 

This  was  an  action  brought  to  recover  damages  for  the 
violation  of  a  parole  agreement.  The  evidence  was,  that 
the  defendant  had  charge  of  several  negroes,  belonging 
to  the  infant  children  of  Lawrence  Battle.  She  was  not 
their  guardian,  but  acted  as  their  next  friend  in  hiring 
them  out.  The  defendant  advertised,  that  she  would  hire 
these  negroes  on  the  5th  of  January  1846,  at  the  Court 
House  4<K>r ;  on  that  day  she  brought  the  negroes  to  the^ 
Court  House,  a.nd  employed  one  Griffin  to  cry  them,  and 
one  Smith  to  keep  the  account  of  hires  and  take  the  notes. 
The  terms  of  hiring  were  written  on  a  piece  of  paper,  and 
read  to  the  persons,  who  were  assembled  at  the  hiring. 
It  was  objected  by  the  defendant,  that  the  witness  could 
not  speak  of  the  terms,  unless  the  paper  was  produced. 
This  objection  was  over-ruled ;  and  the  witness  stated, 
that  the  terms  as  read  from  the  paper  were,  that  all  per- 
sons, who  hired  negroes,  should  give  bond  with  approved 
security  and  that  they  should  be  well  clothed.  Mr. 
Griffin,  the  crier,  stated  that  he  put  up  a  negro  woman  to 
the  highest  bidder,  that  the  plaintiff  bid  for  her  loud 
enough  for  him  to  hear,  that  many  persons  were  present 
and  that  the  defendant  was  present,  that  he  was  standing 
at  the  door  of  the  Court  Houae,  and  she  was  back  in  the 
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passage,  but  whether  she  heard  the  bid  made  by  the 
plaintiff  or  knew  that  he  was  bidding,  he  could  not  state  9 
that  the  defendant  had  not  told  him  not  to  cry  the  plain- 
tiff *s  bid — that  after  the  plaintiff  bid,  some  other  persons 
bid,  and  the  plaintiff  continued  to  bid  by  nods  or  winks, 
which  he  understood  as  bids — that  this  manner  of  bidding 
was  not  unusual,  but  that  others  bid  in  the  same  way  for 
the  negro  woman — that  the  plaintiff  was  the  highest  and 
last  bidder,  and  the  negro  woman  was  knocked  off  to 
him ;  and  Mr.  Smith  stated,  that  he  entered  his  name 
upon  the  book  which  he  kept,  as  the  hirer  of  that  woman. 
In  a  short  time  the  plaintiff  offered  his  note  with  good 
security  for  the  hire,  but  the  defendant  refused  to  receive 
the  same  and  refused  to  deliver  the  negro  woman.  The 
defendant  then  offered  to  prove,  that  the  plaintiff  had  the 
character  of  a  cruel  man  to  negroes,  and  that  he  was 
unfit  to  have  any  control  over  them.  This  was  objected 
to  by  the  plaintiff  and  rejected  by  the  Court.  The  de- 
fendant then  offered  to  prove,  that,  before  this  hiring, 
the  defendant  had  said  to  the  plaintiff,  that  he  should 
never  have  any  negroes,  over  which  she  had  any  control-, 
alleging  as  a  reason  that  he  was  a  cruel  man,  that  she 
was  afraid  he  would  kill  them  and  that  he  was  poor  and 
unable  to  feed  them.  The  plaintiff  objected,  but  the 
testimony  was  received.  The  witness  stated  that  twelve 
months  before,  at  the  hiring  of  these  negroes  by  Nicholasr 
Arrington,  the  defendant  told  the  pfaintiff  he  should  never 
hire  any  negroes  that  she  had  the  management  of,  that 
be  was  a  cruel  man  to  slaves  and  that  she  would  be 
afraid  that  he  would  kill  them,  and  that  he  would  not  give 
them  enough  to  eat ;  and  that,  at  another  time,  she  told 
the  plaintiff  he  should  not  have  any  negroes  she  had  the 
control  o£  It  was  furthermore  in  evidence,  on  the  part 
of  the  defendant,  that,  a  few  minutes  before  the  hiring 
commenced,  the  witness  heard  the  defendant  say  to  the 
plaintiff,  he  should  not  pester  her  about  the  negroes,  that 
she  intended  to  take  all  the  women  herself ;  that  imme- 
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diately  after  the  woman  was  knocked  eff,  the  defendant 
declared  that  the  plaintiff  should  not  have  the  womaot 
assigning  as  a  reason  that  he  was  a  cruel  man  to  negroes* 
The  Court  charged  the  jury,  that,  if  the  defendant  em- 
ployed Griffin  to  cry  the  property*  as  her  agenti  without 
informing  him,  that  he  was  not  to  cry  the  bid  of  the  pli4n« 
tiff  or  without  making  that  known,  when  the  negro  waa 
put  up,  and  the  plaintiff  was  the  last  and  highest  bidder^ 
and  the  property  was  knocked  off  to  him,  that  the  act  of 
the  crier  was  the  act  of  the  defendant,  and  that  his  assent 
was  her  assent ;  that  the  contract  of  hiring  was  compIeSei 
provided  the  hirer  tendered  a  good  and  sufficient  bond  for 
the  hire,  and  this  was  a  question  for  them  i  that»  if  the 
defendant  had  told  the  crier  not  to  cry  the  plaintiff's  bid# 
she  had  a  right  to  do  so,  and  if  the  crier  had,  notwith« 
standing,  cried  his  bid  and  knocked  off  the  property  to 
him,  she  would  not  be  bound  by  it,  although  he  professed 
to  act  as  her  agent ;  that,  although  she  had  informed  the 
plaintiff  before  this  hiring,  he  should  never  hire  any  ne- 
groes put  under  her  charge,  or,  if  just  before  the  hiring 
out,  she  said  to  him  he  should  not  have  any  of  the  negroes 
and  she  afterwards  permitted  the  hiring  to  go  on  and  the 
negro  woman  was  knocked  off  to  him,  it  was  too  late,  ajf^ 
ter  the  negro  was  knocked  off,  to  say,  that  he  should  not 
have  her ;  and  if  the  plaintiff  tendered  a  good  bond 
agreeably  to  the  terms  of  hiring  and  she  refused  to  de- 
liver the  woman,  the  plaintiff  was  entitled  to  recover 
nominal  damages.  Under  these  instructions,  the  jury 
found  a  verdict  for  the  plaintiff.  Rule  for  a  new  trial  for 
misdirection.  Rule  discharged  and  the  defendant  ap-* 
pealed  to  the  Supreme  Court. 

J9.  W.  Miller f  for  the  plaintiff,  submitted  the  foUowilig 
argument : 

First — The  terms  of  a  hiring  having  been  read  from  a 

paper  at  the  time  and  place  of  hiring,  can  parol  evidence 

be  given  of  those  terms  without  the  production  of»  er 

notice  to  produce,  the  paper  ? 
3§ 
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It  is  submitted  that  this  is  not  of  that  kind  of  written 
instruments,  which  the  rules  of  evidence  require  the  pro- 
duction of,  or  notice  to  produce,  before  their  contents  can 
be  spoken  of  or  explained  by  parol.  There  is  no  evi- 
dence, that  it  was  signed  by  any  one — it  was  a  mere 
notice  to  the  public  of  the  terms  of  hiring — and  amounted 
to  nothing  more  than  a  mere  memorandum  to  guide  or 
assist  the  memory  of  the  person,  who  announced  the 
terms.  It  cannot  claim  as  high  a  character  as  a  letter, 
giving  notice  of  the  dishonor  of  a  Bill  of  Exchange,  to 
an  Endorser.  This  Court  has  decided  that  "the  contents 
of  such  letter  may  be  proved  by  parol  without  notice  to 
produce  the  original."  Faribault  v.  £/y,  2  Dev.  67.  Nor 
does  it  come  as  near  within  the  rule  of  Evidence  as  a 
paper,  from  whi^ch  a  demand  is  read  aloud  in  the  presence 
erf  a  defendant,  before  suit  brought.  Vide  decision  of 
this  Court  in  Black  v.  Ray,  1  Dev.  &  Bat.  334. 

Second — Was  the  Evidence  sls  to  the  plaintiff's  cruelty 
to  negroes  properly  rejected  ? 

It  is  submitted,  that  it  was  entirely  irrelevant  to  the 
issue,  and  that  however  cruel  the  plaintiff  may  have 
been  considered,  it  had  na  bearing  on  the  question  whe- 
ther there  was  a  contract  of  hiring  at  the  time  specified, 
made  according  to  law,  between  the  plaintiff  and  the 
defendant.  Such,  an  examination  was  only  ealculated 
•*  to  prejudice  and  mislead  the  jury." 

Third — It  is  submitted  that  there  was  a  contract  of 
hiring. 

The  auctioneer  is  the  agent  of  his  employer  and  binds 
that  employer  on  •*  knocking  down  his  hammer,"  provided 
he  has  not  instructions  to  the  contrary. 

<*  A  bidding  at  an  auction  may  be  retracted  before  the 
hammer  is  down.  Every  bidding  is  nothing  more  thaa 
an  offer  on  one  side,  and  which  is  not  binding  on  either 
side,  until  it  is  assented  to,  and  that  assent  is  signified  oa 
the  part  of  the  seller  by  knocking  down  the  hammer*'* 
Kent  Com.  2  vol.  537. 
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B.  F,  MoorCf  for  the  defendant. 

Daniel,  J.  This  case  has  been  argued  by  Counsel. 
We  have  considered  it,  and  have  come  to  the  same  con- 
clusions that  his  Honor  did,  upon  each  and  every  point, 
and  for  the  very  reasons  given  by  him. 

Pjsb  CuEiAx.  Judgment  affirmed. 


MEEDS  vs.  CARVER. 

The'plea  of  not  gvilty  to  an  action  of  trespaw  on  the  person,  merely  denies 

that  be  commitled  any  trespass  at  all. 
If,  iu  such  an  action,  the  defendant  hath  matter  of  ju8ti6cationf  he  cannet 

give  it  in  evidence  under  the  general  issue,  but  aiust  plead  it  specially. 

Appeal  from  the  Superior  Court  of  Law  of  Pasquotank 
County,  at  the  Spring  Term  1647,  his  Honor  Judge  Cald« 
WELL,  presiding. 

The  action  is  trespass  and  false  imprisonment^  and  the 
plea  not  guilty.  On  the  trial  the  defendant  showed,  that 
he  was  Sheriff  of  Pasquotank,  and  he  offered  in  evidence 
a  precept  from  a  Justice  of  the  Peace,  which  is  set  forth 
in  the  exception,  and  was  directed  to  any  lawful  officer, 
and  delivered  to  one  of  his  deputies,  who  arrested  the 
plaintiff  thereon,  and  committed  him  to  jail.  The  defen- 
dant insisted  that  the  precept  was  a  capias  ad  satisfacien^ 
dum^  and  authorised  the  arrest  and  imprisonment  of  the 
plaintiff;  whereas  the  plaintiff  contended  that  it  was 
void,  and  did  not  justify  the  officer.  His  Honor  was  of 
opinion  that  the  process,  though  not  strictly  formal,  was 
valid  and  justified  the  defendant ;  and  therefore  directed 
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the  jury  to  find  for  him.  There  was  accordingly  a  verdict 
for  the  defendant,  and  from  the  judgment  the  plaintiff 
appealed. 

Badger^  for  the  plaintiflT. 
A'  Moorct  for  the  defendant. 

RuFFiN,  C.  J.  We  are  obliged  to  reverse  the  judgment^ 
without  reference  to  the  question,  whether  the  process  be 
valid  as  a  ca.  JO.  so  as  to  authorise  the  arrest ;  because, 
upon  the  pleadings  in  this  case,  it  was  not  competent  to 
the  defendant,  to  set  up  that  defence.  In  actions  for 
trespass  on  the  person,  not  guilty,  says  Lord  Coke,  is  a 
a  good  issue,  if  the  defendant  committed  no  trespass  at 
all ;  but,  by  the  common  law,  if  he  hath  cause  of  justifi- 
cation or  excuse,  then  can  he  not  plead,  not  guilty,  for 
then  upon  the  evidence  it  shall  be  found  against  him,  and 
upon  that  issue  he  cannot  justify  it,  but  he  must  plead 
the  special  matter,  and  confess  and  justify  the  battery. 
Co.  Liu  283,  and  we  have  no  Statute  allowing  an  officer 
to  give  the  special  matter  in  evidence  on  the  general 
issue.  It  is  most  probable  his  Honor's  attention  was  not 
called  to  the  fact,  that,  not  guilty,  was  the  only  plea,  as 
both  parties  seem  to  have  put  the  case  upon  the  sufficiency 
of  the  process,  as  a  ca.  sa»;  but  as  the  error  is  apparent  in 
the  record,  and  is  insisted  on  here,  this  Court  must  neces- 
sarily reverse  the  judgment  and  order  a  venire  de  novo, 

Pbb  Curiam.  Judgment  reversed  and  venire  de  nova 
ordered. 
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THE  STATE  vs,  THOMAS  J.  MILLER. 

Im  this  State  the  prMamption  is,  that  a  black  person  is  a  slave. 

An  indictment  for  trading  with  a  slave  in  the  day  time,by  selliag  him  spiritttoiie 
liquor,  most  negative  an  order  of  the  owner  or  manager,  as  well  as  a  de- 
livery for  the  owner. 

But  an  indietment  for  selling  spiritaous  liquor  to  a  slave  in  the  night  time, 
need  not  contain  such  a  negation,  for  the  offence  is  complete,  whether  the 
slave  had  a  written  permission  from  his  owner  or  not 

Upon  eonvietioB  on  an  indictment,  containing  several  counts,  one  of  which 
is  good  and  the  others  bad,  judgment  must  be  rendered  for  ihe  State  upon 
the  good  count. 

Appeal  from  the  Superior  Court  of  Law,  of  Chowan 
County^  at  the  SpriBg  Term,  1847,  his  Honor  Judge 
Caldwell  presiding. 

This  is  an  indietment  for  trading  with  a  slave,  and  has 
two  eoants.  The  first  eharges,  that  the  defendant  in  &g. 
an  &c  **  unlawfully  did  sell  and  deliver  to  a  certain  ^ 
slave,  whose  name  to  the  jurors  is  unknown  and  the  pro- 
perty of  some  person  to  the  jurors  unknown,  a  pint  of 
spirituous  liquor,  not  being  delivered  for  the  use  of  the 
master,  manager,  or  person  having  the  control  of  said 
slave,  contrary  to  the  form,  &c."  The  second  count 
charges,  that  the  defendant,  '<  afterwards,  to- wit,  on  the 
first  day,  &c.  in  the  night,  between  the  setting  of  the  sun 
and  the  rising  thereof,  unlawfully  did  sell  and  deliver 
unto  a  certain  negro  slave,  whose  name  to  the  jurors  is 
unknown,  and  the  property  of  some  person  to  the  jurors 
unknown,  a  pint  of  spirituous  liquor,  the  said  spirituous 
liquor  not  being  delivered  for  the  use  of  the  master, 
overseer,  or  person  having  the  management  of  said  slave, 
contrary"  &c. 

On  not  guilty  pleaded,  the  evidence  was,  that  the  pris- 
oner, in  the  night  time,  sold  and  delivered  spirituous  liquor 
to  a  negrOf  but  the  witness  did  not  know  him,  and  could 
not  say  whether  be  was  a  slave  or  not.  The  counsel  for 
the  prisoner  objected  to  the  evidence  being  received,  and 
insisted  that  it  did  not  legally  authorise  a  conviction. 
But  the  Coiurt  received  it,  and  charged  the  jury,  that  it 
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was  evidence,  on  which  they  might  find  the  defendant 
guilty.  After  a  verdict  for  the  State,  the  defendant 
moved  for  a  venire  de  novo,  for  error  in  receiving  the  evi» 
dence  and  in  the  instructions  to  the  jury;  and,  that  being 
denied,  he  moved  in  arrest  of  judgment,  because  the 
indictment  does  not  aver,  that  the  liquor  was  not  sold  to 
the  slave  "Ay  the  order  of  the  owner  or  person  having 
the  management"  of  the  slave.  The  motion  in  arrest 
was  over-ruled  and  the  defendant  appealed. 

Attorney  General,  for  the  State. 

A.  Moore  and  Heathy  for  the  defendant. 

RtfFFiN,  C.  J.  Upon  the  question  o.f  evidence,  and  the 
presumption  of  the  state  of  a  negro  from  his  color,  the 
Court  thinks  the  decision  right.  In  Scott  v.  Williams^  1 
Dev.  376,  the  Court  said  explicitly,  that  in  this  State  there 
pmst  be  a  presumption,  that  a  black  person  is  a  slave. 
That  is  a  presumption,  not  restricted  to  actions  to  try  th^ 
right  to  freedom!  as  peculiarly  applicable  to  them.  It  is 
a  natural  presumption  arising  out  of  the  color,  and  the 
known  fact  that  all  persons  of  black  complexion,  or  ne- 
groes, were  originally  slaves  here ;  and  therefore  it  is 
laid  on  one,  who  says  such  a  person  is  not  a  slave,  to 
prove  it ;  and  this  extends  to  every  case,  in  which  the 
question,  slave  or  not,  arises. 

The  judgment  cannot  be  arrested  ;  because,  although 
we  think  the  objection  well  taken  to  one  of  the  counts, 
we  hold  the  other  to  be  good.  Taking  all  the  provisions 
of  the  act  together,  the  effect  of  it  is,  that  ou  Sunday,  and 
also  in  the  night  time,  it  is  altogether  unlawful  to  trade 
with  a  slave,  even  with  the  express  permission  or  order 
in  writing  of  the  owner.  It  seems  to  have  been  the  in- 
tention of  the  Legislature,  that  Sunday  should  not  be  de« 
seorated  by  that  species  of  traffic  ;  it  being  probably  con- 
sidered also,  that  much  of  the  mischief,  in  point  of  civil 
polity,  from  the  trading  of  slaves,  would  be  provided 
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against  or  avoided,  by  not  allowing  it  on  that  day,  when 
they  are  not  so  much  in  the  service,  or  under  tBe  eye,  of 
the  owner.  This  latter  motive  led  farther  to  the  prohibi* 
tion  of  traffic  with  them  in  the  night  time  of  any  other 
day ;  it  not  being  deemed  safe  to  allow  them  under  any 
pretenee  to  trade  between  sun-set  and  sun-rise.  The 
language  and  grammatical  construction  of  the  act,  be< 
sides  the  mischief  in  view,  make  this  the  necessary  con- 
struction. The  first  enacting  clause  of  the  section,  Rev. 
Stat.  eh.  34,  sec.  75,  contains  a  general  prohibition  in 
broad  terms,  from  buying  any  one  of  certain  enumerated 
articles  firom  a  slave ;  and  tben  follows  a  like  prohibi- 
tion from  selling  and  delivering  to  a  slave  any  goods  or 
articles  of  personal  property.  Then  come  two  provisos  ^ 
The  first  of  which  relates  to  buyii^  any  of  those  forbidden 
articles  from  a  slave,  and  allows  sueh  buying  *'  in  the  day 
time,  viz*  between  the  rising  of  the  sun  and  the  setting 
thereof,''  Sundays  excepted,  if  the  slave  have  the  permis- 
mission  in  writing  of  the  owner,  &c.,  to  dispose  of  them« 
And  the  second  relates  to  selling  to  a  slave,  and  also  aU 
lotos  *'in  the  day  tinte  as  aforesaid"  the  sale  of  any  thing 
in  exchange  or  payment  for  any  articles,  which  the  slave 
had  written  permission  to  sell.  Both  provisos  are  ex* 
pressly  restricted  to  the  day  time,  and  do  not  allow  any 
trading  with  a  slave,  except  in  the  day  time^  The  trading 
with  a  slavey  either,  in  buying  or  selling,  on  Sunday  or  at 
any  time  but  the  day  time,  as  defined  in  the  act,  is 
thus  left  to  the  general  prohibitory  enactment  in  the  be- 
ginning of  the  section.  As  that  enactment  forbids  all 
tradingy  withoat  any  qualification  as  to  the  owner's  per- 
mission or  any  other  whatever,  and  the  provisos,  which 
introduce  such  qualification,  are  expressly  limited  to  "the 
day  time,"  it  follows  when  the  indictment  charges  a 
trading  in  the  night  time,  it  takes  tho  ease  out  of  the 
operation  of  the  provisos  altogether,  and  states  a  case  in 
which  the  corpus  delictif  as  enacted  by  the  act,  is  com- 
plete*   There  is  nothing  else  to  be  added.    Being  ia  tho 
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nip:ht  time,  it  is,  no  part  of  thcU  offence,  that  it  was  done 
>vithout  the  permission  of  the  owner  ;  for  the  permission, 
if  given,  would  not  prevent  the  act  from  being  a  crime,  and 
therefore  it  need  not  be  negatived.  This  conclusion  is  not 
affected  by  the  exception  in  the  second  proviso-— '^always 
excepting  spirituous  liquors,  fire  arms,  powder,  shot,  or 
lead,  unless  these  articles  be  for  the  owner  or  employer 
of  such  slave,  or  by  the  order  of  the  owner  or  person 
having  the  management  of  the  same."  From  its  nature 
as  an  exception,  it  only  takes  those  articles  out  of  the 
operation  of  the  proviso,  to  which  it  is  an  exception ;  and 
therefore,  the  office  of  it  here  is,  to  regulate  the  sale  and 
delivery  of  those  articles  in  the  day  time,  and  it  has  no 
application  to  a  sale  of  them  in  the  night. 

That  exception,  however,  as  we  think,  makes  it  neoes- 
nary,  in  an  indictment  for  selling  or  delivering  spirits  ta 
a  slave  in  the  day  time,  to  aver,  that  it  was  not  for  the 
owner,  or  by  his  order.  The  object  of  the  exception 
is  obvious,  standing  as  an  exception  to  the  second  proviso. 
That  proviso  does  not  require  that  the  written  permission 
of  the  owner  should  specify  the  articles  which  maybe  sold  to 
a  slave  v  hut  it  allows  ''any  goods"  to  be  sold  to  him  in 
exchange  or  payment  for  any  of  the  articles^  which  the 
owner's  permission  (as  mentioned  in  the  preceding  pro* 
vise)  authorised  the  slave  to  sell  in  the  day  time.  The 
office  of  the  exception  was,  in  respect  to  the  articles  men^ 
tioned  in  it,  to  qualify  that  general  permission  to  sell 
**  any  goods,"  by  making  it  necessary,  not  only  that  the . 
owner's  permission  should  specify  what  the  negro  might 
sell,  but  also  that  it  should  be  specified,  that  he  might 
purchase  or  take  in  exchange  these  articles,  to- wit :  spiritSt 
fire  arms,  &c.  The  meaning,  then,  is,  that  there  must  be 
an  express  direction  or  written  order  of  the  owner  or 
manager  for  these  articles,  as  the  only  justification  for 
letting  a  slave  have  them  in  the  day  time.  But  with 
such  an  order  they  may  be  sold  to  the  slave  or  delivered 
for  the  owner  in  the  day.    The  question  then  is,  further. 
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whether  an  indictment  for  such  a  sale  must  negative  the 
delivery  for  the  owner,  and  the  written  order  of  the  owner 
or  person  having  the  management  of  the  slave.  We 
think,  it  must.  It  is  true,  there  is  a  distinction  between 
an  exception  in  the  enacting  clause,  and  a  separate  pro* 
viso ;  the  rule  being,  that  the  former  must  be  negativedt 
and  that  the  latter  need  not,  but  is  matter  of  defence. 
Steel  V.  Smithy  1  Bam.  &  Aid.  93.  And  it  may  possibly 
be,  that  as  to  purchases  from  slaves  in  the  day,  an  in- 
dictment need  not  charge  more  than  the  buying  of  a  pro^ 
hibited  article,  which  would  be  prima  facie  unlawful, 
leaving  to  the  defendant  to  shew  the  authority.  How- 
ever that  may  be,  and  we  give  no  opinion  on  it,  wc  think 
an  indictment  for  selling  these  particular  articles  in  the 
day  time  must  negative  the  excuse,  allowed  by  the  ex* 
ception  for  such  a  sale.  The  frame  of  the  act  is  peculiar. 
What  is  said  about  spiritaous  liquors,  fire  arms,  &c.  is,  iri 
itself  an  important  enactment  also,  in  so  far  as  it  requires 
that,  as  to  those  articles,  there  should  be  a  written  per* 
mission,  not  only  that  the  slave  might  sell  the  things  for 
which  these  things  were  given,  but  also  that  the  writing 
ilhould  eitpfessly  authorise  the  sale  to  the  slave  of  these 
particular  articles  or  their  delivery  to  him  for  the  owner. 
It  amounts  to  an  express  prohibition  against  the  sale  of 
these  articles,  by  name*  unless  the  slave  be  permitted  iri 
writing  to  buy  them  or  to  take  them  for  his  owner.  As 
to  them,  the  exception,  **  unless  Sic"  is  so  mixed  up  with 
the  description  of  the  offence,  and  in  the  same  sentence 
that  the  one  cannot  be  read  without  the  other ;  and  there- 
fore CK^cording  to  the  general  rule,  the  description  must 
bring  the  case  within  both  the  affirmative  and  negative 
words  of  the  enactment*  Here,  that  has  not  been  done* 
The  first  count  does  not  charge  the  sale  to  have  been  in 
the  night,  and  we  cannot  assume  that  fact,  without  an 
allegation  of  it.  As  an  indictment  for  selling  in  the  day, 
it  is  defective  because  it  does  not  negative  an  order  of  the 
owner  or  manager,  as  well  as  a  delivery  for  the  owner. 
36 
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But  as  one  of  the  counts  is  good  and  the  judgment  is 
such  as  may  lawfully  be  given  on  that,  it  cannot  be  de- 
clared erroneous,  as  has  long  been  settled. 

Per  Cubiam.  Judgment  affirmed. 


JAMES  BEALE  »«    MARIOT  ROBERSON  &  AL. 

In  an  aetimi  for  malicioiis  proMcntion,  where  probable  oauae  is  alleged,  it  m 
th*  dttty  of  the  Court  to  direct  the  jury,  that,  if  they  find  certain  faot» 
from  the  evidente,  or  draw  from  them  certain  other  inferencea  of  fact* 
there  la  or  is  not  probable  case  ;  thus  leaviusr  the  questions  of  fact  to  the 
jury,  and  keeping  their  effect,  in  point  of  reason,  for  the  decision  of  the 
Cout  aa  a  matter  of  law. 

The  oases  of  Leggeit  v.  Blount,  No.  Ca.  Term  Rep  123,  PUtmmtf  t« 
Oh$en,  3  Hawks  66,  Cabiness  v.  Martin,  3  Dev.  454,  and  Swaim  v. 
Stafford,  4  Ired.  3d2  and  398,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Chatham 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Manly  presiding. 

The  plaintiff  sued  the  defendants  for  having  mali- 
ciously and  falsely  sued  out  a  warrant,  and  prosecuted 
him»  with  two  other  persons,  before  a  Justice  of  the 
Peace,  for  a  felonious  assault  and  robbery  of  the  defen« 
dant  Roberson  on  the  high^way.  Upon  not  guilty  plea* 
dad,  the  evidence  was,  that  on  a  certain  day,  RobersoA 
and  the  plaintifi^  and  the  twa  other  persons,  who  wer« 
prosecuted  with  the  plaintiff,  w^ere  in  the  town  of  Pitts- 
borough  together,  and,  that  in  the  afternoon,  Robersoii» 
who  was  in  a  state  of  intoxication,  set  out  on  horse* 
back  for  his  residence,  which  was  in  the  country  in  that 
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vicinity :  Afterwards,  but  how  long  did  not  distinctly 
appear,  the  witnesses  saying,  about  an  hour  or  more,  the 
plaintiff  and  the  two  other  persons,  likewise  left  Pitts* 
borough  together,  to  return,  as  they  said,  to  their  respeo* 
tive  homes.  The  road,  which  led  to  the  residences  of 
Roberson,  and  the  plaintiff  and  his  companiond,  was  the 
same  for  two  miles  and  a  half  from  Pittsborough,  but  at 
this  distance  there  was  a  fork,  and  the  road  on  one  hand 
was  lioberson's,  and  that  on  the  other,  of  the  other  per« 
sons.  When  the  plaintiff  and  the  two  others  were  on 
trial  before  the  Justice  of  the  Peace,  Roberson  was  sworn 
and  examined  as  a  witness  to  support  the  prosecution. 
And  on  this  trial,  after  the  plaintiff  had  given  in  evidence, 
the  acquittal  and  discharge  of  himself  and  the  others  by 
the  Magistrate,  the  defendants,  for  the  purpose  of  show- 
ing probable  cause,  gave  in  evidence  the  examination  of 
Roberson,  before  the  Magistrate,  in  which  he  stated,  that 
be  proceeded  on  his  return  home,  to  the  fork,  and  then 
took  his  own  branch  of  the  road  and  had  gone  half  a 
mile  on  it,  when  he  was  overtaken  by  persons  on  horse* 
back,  and  that  he  turned  his  face  around  to  see  who  they 
Were,  and  discovered  that  they  were  three  in  number, 
and  that  two  of  them  rode  horses  of  the  same  color  with 
that  of  the  horses  of  two  of  the  persons  accused,  but  did 
not  observe  the  color  of  the  other  horse ;  and  that,  as  h6 
turned,  and  before  he  recognised  either  of  the  persons, 
who  had  come  up,  he  vras  knocked  from  his  horse  by  a 
violent  blow  across  the  head  with  a  stick :  and  being 
then  interrogated  by  the  accused,  whether  he  knew  or 
believed  that  they  had  stricken  him,  the  said  Robersoii 
replied,  that  he  had  no  right  to  say  they  did;  for  he  did 
not  see  them,  and  could  not,  indeed,  say,  whether  the 
persons  were  white  or  black.  And  the  defendants  gave 
further  evidence,  that  a  short  time  after  the  blow  was 
given  to  Roberson,  as  fixed  by  him  in  his  examination, 
the  throe  accused  persons  crossed  Rocky  River,  in  com- 
pany, a  mil©  or  two  farther  on  their  way. 
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Upon  the  foregoing  evidence,  the  presiding  Judge  di- 
rected the  jury,  ^'  that  it  was  essential  to  the  defendants' 
justification,  that  they  should  have  had  probable  cause 
for  deeming  the  plaintiff  guilty,  and  taking  legal  pro- 
ceedings against  him."  And  his  Honor  further  stated  to 
the  jury,  **  that  it  was  not  easy  to  define  in  precise  terms, 
what  probable  cause  was ;  but  that  he  believed  it  to  be 
such  cause  for  proceeding  as  would  have  actuated  a  ra- 
tional mind,  imbued  with  ordinary  respect  to  the  rights 
of  others :  and  should  the  jury  conclude,  in  making  an 
Ikpplication  of  the  facts  proved,  that  the  evidence  before 
the  minds  of  the  defendants  furnished  them,  at  the  time, 
with  reasonable  grounds  of  suspicion  and  for  suing  out 
the  warrant,  the  plaintiff  could  not  recover."  And  his 
Honor  further  stated  to  the  jury,  "  that  if  the  defendants 
knew  or  believed,  that  the  plaintifi*  was  innocent,  they 
would  then  have  no  cause  for  what  they  did ;  yet,  on  the 
other  hand,  that  it  was  not  inconsistent  with  probable 
cause,  though  there  was  at  the  time  no  certain  belief  or 
settled  conviction,  \n  the  minds  of  the  defendants',  of  the 
plaintiff's  guilt" 

The  counsel  for  the  plaintiff  insisted,  that  the  Court 
was  bound  to  inform  the  jury,  as  a  matter  of  law,  whe- 
ther the  facts  given  in  evidence,  or  any  of  them,  and, 
which  did,  or  did  not,  amount  to  probable  cause,  and 
prayed  the  Court  to  direct  the  jury,  that  the  evidence  in 
this  case,  if  believed  by  them,  did  not  amount  to  probable 
pause.  But  his  Honor  declined  giving  ahy  further  direc- 
tions, and  the  jury  gave  a  verdict  for  the  defendants ; 
^nd  from  the  judgment  the  plaintiff  appealed. 

Badger  and  McRae,  for  the  plaintiff. 
Manly,  for  the  defendant. 

RuFFiN,  C.  J.  This  case  brings  up  again  the  que&tion, 
whether  probable  cause  is  matter  of  law,  so  as  to  make 
\t  tbe  duty  of  the  Court  to  direct  the  jury,  that,  if  they 
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find  certain  facts  upon  the  evidence,  or  draw  from  them 
certain  other  inferences  of  fact,  there  is  or  is  not  proba- 
ble cause  ;  thus  leaving  the  questions  of  fact  to  the  jury, 
and  keeping  their  effect*  in  point  of  reason,  for  the  decis- 
ion of  the  Court,  as  a  matter  of  law.  Upon  that  question, 
the  opinion  of  all  the  Court  is  in  the  affirmative  ;  and 
therefore  this  judgment  must  be  reversed. 

The  point  is  concluded  in  this  State  by  repeated  adju- 
dications. It  was  first  presented  in  the  case  of  Leggett  v. 
Blount^  N.  C.  Term,  R.  123,  in  which  the  Judge  told  the 
jury,  after  the  examination  of  many  witnesses  on  both 
Bides  touching  the  alleged  probable  cause,  that  there  was 
probable  cause ;  and  the  judgment  was  reversed,  because 
the  Judge  had  assumed  the  decision  of  the  whole  case, 
including  the  facts,  as  well  as  the  law.  But  it  was  dis« 
tinctly  admitted,  or  rather  affirmed,  there,  that  probable 
causCf  as  an  abstract  question,  is  one  of  law  and  to  be 
decided  by  the  Judge,  according  to  the  doctrine  in  John^ 
sUm  v.  Sutton,  1  T.  R.  510,  and  the  authorities  therein 
cited ;  which  establish,  that  upon  a  special  plea  and  de- 
murrer, or  a  special  verdict,  the  Court  determines  that 
question,  and  that,  even  when  there  is  a  general  verdict 
for  the  plaintiff,  it  is  the  province  of  the  Court  to  say 
whether  certain  facts,  appearing  on  the  declaration,  do 
not  amount  to  probable  cause.  In  the  subsequent  case 
of  Plummer  v.  Gheen^  3  Hawks  66,  Chief  Justice  Taylor 
(who  had  tried  the  case  of  Leggett  v.  Blount,)  delivered 
the  opinion  of  this  Court,  and  admitted  that  the  Superior 
Court  had  explained  to  the  jury  correctly,  what  probable 
cause  was,  but  yet  held,  that  it  was  a  question  of  law, 
whether  the  circumstances,  being  true,  amounted  to  pro- 
bable cause,  and  that  the  parties  had  a  right  to  the  opin- 
ion of  the  Court,  distinctly  on  it ;  and  the  judgment  was 
reversed,  because  upon  very  complicated  and  contradictory 
evidence,  the  presiding  Judge  had  left  that  question  to 
the  jury.  In  Cabiness  v.  Martin,  3  Dev.  454,  the  presiding 
Judge  decided  the  question  of  probable  cause,  and  this 
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Court  reversed  the  judgment,  not  because  he  assuoied 
what  was  not  within  his  province,  but  because  he  had 
decided  wrong,  as  we  thought,  by  holding  a  certain  fact* 
il*  found  by  the  jury,  to  be  probable  cause^  which  we 
deemed  not  to  be  so.  And,  in  the  two  cases  of  Swaim  v. 
Staffordf  4  Ire.  393  &  398,  the  question  was  again  decided 
us  matter  of  law — it  being  held,  in  the  one  case,  that  there 
was,  and  in  the  other,  that  there  was  not,  probable  cause, 
fc^uch  a  series  of  decisions,  in  our  own  Courts,  the  same 
way,  would  protect  the  doctrine  laid  down  in  them  from 
being  drawn  into  debate  now,  even  if  we  entertained 
doubts  of  its  correctness  originally.  But,  independent  of 
authority,  our  reflections  satisfy  us,  tlTat  the  principle  is 
perfectly  sound.  It  is  a  question  of  reason,  whether  cer- 
tain ascertained  facts  and  circumstances,  constitute  a 
probable  and  rational  ground  for  charging  a  particular 
person  with  a  crime.  If,  indeed,  the  question  was,  what 
was  the  actual  belief  of  the  prosecutor,  respecting  the 
other's  guilt,  it  would  be  purely  one  of  fact,  and  proper 
for  the  jury  exclusively,  as  that  of  malice  is.  Bat  that  is 
not  the  question  in  such  cases.  It  is  true,  indeed,  as  his 
Honor  told  the  jury  in  this  case,  if  a  prosecutor  knows 
the  person,  whom  he  accuses,  to  be  innocent,  or  does  not 
believe  the  apparent  circumstances  of  suspicion  against 
him,  that  then  he  has  no  probable  cause  for  prosecuting, 
however  other  persons,  not  knowing  or  believing  as  ho 
did  respecting  the  evidence,  might  justly  entertain  SUS' 
picions  of  the  party's  guilt.  But  while  a  prosecutor's  be- 
lief of  the  innocence  of  the  person  charged  may  deprive 
the  former  of  the  pretence  of  probable  cause,  it  does  not 
follow,  c  conversOf  that  the  prosecutor's  belief  of  the  other^s 
guilt  shall  excu.^e  him ;  for  he  must  take  care,  that  he 
acts  only  on  a  reasonable  belief,  stjust  suspicion  ;  in  other 
words,  that  he  had,  under  the  circumstances  in  which  ho 
was  placed,  as  found  in  fact  by  the  jury,  a  probable  cause 
to  think  the  party  guilty,  so  that  he  might  fairly  and 
honestly,  call  him  to  answer  the  charge.     It  is  not,  there- 
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fore,  what  a  prosecutor  believed,  but  what  lie  ouglit  to 
have  believed,  that  justifies.  If  he  has  not  the  capacity 
to  weigh  the  circumstances  justly,  or  finds  his  dispositions 
towards  a  suspected  person  interfering  with  the  coolness 
of  bis  deliberations,  and  the  impartiality  of  his  conclu- 
sionSy  it  is  his  plain  duty  to  consult  those,' whose  passions 
are  not  heated,  and  whose  knowledge  will  enable  them 
to  judge  more  correctly,  and  not  at  once  rashly  to  accuse 
an  innocent  person  upon  insufficient  grounds.  Now,  our 
enquiry  is,  whether,  for  the  determination  of  the  question, 
as  to  the  sufficiency  or  the  insufliciency  of  the  grounds  of 
suspicion,  supposing  them  to  exist  in  fact,  the  Court  or 
the  jury  be  the  more  competent ;  and  we  think,  very 
olearlyf  that  the  Court  is,  because  it  is  a  question  of 
general  and  legal  reasoning,  and  can  best  be  performed 
by  those,  whose  professional  province  and  habit  it  is,  to 
discuss,  weigh,  and  decide  on  legal  presumptions.  The 
only  argument  against  that  is,  the  difficulty  in  cases  of 
many  and  complicated  facts,  and  contradictory  evi- 
dence, as  in  Plummer  v.  Glieen^  of  properly  separating 
to  the  comprehension  of  the  jury,  and  to  the  satisfaction 
of  the  Judge,  the  matters  of  law  and  fact.  But  that 
only  proves  the  difficulty  of  deciding  such  cases,  whe- 
ther by  the  Court  or  jury,  and  docs  not  at  all  help 
us  in  saying,  whether  this  or  that  point  should  be  decided 
by  the  one  or  the  other.  But,  as  was  said  by  counsel  in 
the  case  of  Panton  v.  Williams,  2  Adolph.  and  Ellis,  N. 
S.  169,  however  great  that  difficulty  may  be,  it  is  one 
which  a  Judge  can  deal  with  better  than  a  jury  ;  as  he 
does  with  reasonable  time,  due  diligence,  and  legal  pro- 
vocation and  the  like  ;  and  in  the  case  just  referred  to, 
which  was  cited  by  the  plaintiflT  s  counsel,  the  point  now 
imder  consideration  was,  after  elaborate  discussion,  deci-- 
ded  in  the  Exchequer  Chamber,  upon  a  writ  of  error  to 
tbe  Queen'^  Bench^  The  Court  held,  unanimously,  that 
in  an  action  of  this  sort,  if  the  defendant  sets  up  facts, 
showing  probable  cause,  the  Judge  must  deternune, 
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'whether  the  facts,  if  proved,  or  any  of  them,  constitute 
such  cause — cleaving  it  to  the  jury  to  decide  only,  whether 
the  facts,  or  those  inferred  from  them,  exist ;  and  as  that 
is  so,  when  the  facts  are  few  and  the  case  simple,  it  can-* 
not  be  otherwise,  when  the  facts  are  numerous  and  com«* 
plicated.  It  would  seem  then,  that  making  a  question 
on  this  subject  must  be  regarded  as  an  attempt  to  move 
fixed  things,  and  jsannot  be  successful  either  in  England 
or  here. 

As  the  case  goes  back  to  another  trial,  on  which  the 
facts  may  appear  differently,  we  think  it  unnecessary  to 
consider  those,  that  came  out  on  the  former  trial,  in  refer- 
ence to  the  question  of  probable  cause,  further  than  to 
remark,  that  few  cases,  perhaps,  could  better  illustrate 
the  danger  of  leaving  that  question  to  the  discretion  of  a 
jury,  whose  decision  of  it  is  not  suseeptible  of  review 
in  another  Court. 

Per  Curiam.    Judgment  reversed,  and  a  venire  de  nouK 
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What  18  atated  by  an  auctioneer  in  his  aftvertiaement  may  be  ezplaiaed  by 
what  is  said  by  him  at  the  time  of  the  sale. 

■ 

Appeal  from  the  Superior  Court  of  Law  of  New  Haii« 
over,  at  the  Special  Term  in  January,  1847,  bis  Honor 
Judge  Makly,  presiding. 


i 


JUNE  TERM,  1847.  88t 


Rankiu  v,  Matthews. 


This  was  an  action  to  recover  the  price  of  certain  goods, 
sold  at  auction  in  the  town  of  Wilmington,  in  pursuance 
of  the  annexed  advertisement 

AUCTION. 

On  Thursday  morniug  at  9  o'clock,  I  will  boU  at  the  Store  of  Mr.  Robert 
Simpeon,  his  stock  in  trade,  consisting  of  Molaases,  Coffee,  Sngar,  Soapi 
Crockery,  and  a  general  assortment  of  Groceries. 

B.  G.  RANKIN, 
Auctioneer. 
June  24tb,  1844. 

PLEA — A  SET  OFF. 

The  facts  were,  that  the  goods  mentioned  had  con-* 
stltutcd  the  stock  in  trade  of  a  merchant  by  the  name  of 
Robert  Simpson,  and  were  sold  by  the  plaintifl',  an  auc- 
tioneer in  the  town  of  Wilmington,  at  the  store  housPj 
which  had  been  occupied  by  Simpson.  Some  weeks, 
however,  prior  to  the  sale,  the  goods  were  conveyed  by 
Robert  Simpson  to  Miles  Costin,  to  be  by  him  sold  and 
applied  to  the  payment  of  a  debt,  upon  which  he  the  said 
Miles  Costin  was  surety.  The  goods  were  taken  posses- 
sion of  by  Costin,  he  keeping  the  key  of  the  store  from 
the  time  of  the  conveyance,  until  it  was  delivered  to  the 
auctioneer,  Rankin,  with  instructions  to  sell  for  his,  said 
Costings,  benefit. 

The  defendant  proved  a  debt  due  to  him  from  Simpson 
of  a  greater  amount  than  the  one  sued  %Lpon. 

The  Court  Instructed  the  jury,  that  to  entitle  the  defen- 
dant to  his  set  olf,  it  should  be  established  by  him,  that 
th^  goods  were  represented  ftnd  sold  by  the  auctioneer 
ad  the  goods  of  Simpson ;  and  the  evidence  upon  this 
jtoint  (including  the  advertisement)  was  left  to  the  jury. 

The  jury  retumed^a  verStct  upon  the  issue  in  favor  of 
the  plaintiff. 

The  defendant  had  a  rule  for  a  new  trial,  and  snp- 
ported  it  upon  the  ground,  that  the  Court  ought  to  have 
instructed  the  jury,  that  the  advertisement  was  suffioicmt 
37 
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of  itself,  and  concluBive  upon  the  auctioneer,  as  to  the 
property  of  the  goods,  so  as  to  let  in  the  set  off.  The 
Court  thought  otherwise  and  discharged  the  rule. 

Judgment  for  the  plaintiff  and  appi^al  by  the  defendant. 

Iredell,  for  the  plaintiff. 
D,  Reid,  for  the  defendant. 

Daniel,  J.  The  Court  charged  tbe  jury,  that  the  de- 
fendant  was  entitled  to  his  set  off,  if  he  established,  that 
the  goods  were  represented  and  sold  by  the  auctioneer,. 
as  the  goods  of  Simpson.  And  the  evidence  upon  that 
point,  including  the  advertisement  of  the  auctioneer,  was 
left  to  the  jury ;  and  they  found  the  issue  against  the  de- 
fendant  The  defendant  insisted,  that  the  advertisement 
concluded  the  plaintiff  to  deny,  that  the  good»  when  sold, 
did  not  belong  to  Simpson  ;  as  he  stated,  in  the  said  ad- 
vertisement that  they  were,  "  his  stock  in  tradeJ*  We 
think  with  his  Honor,  that  what  was  said  in  the  adver- 
tisement by  the  auctioneer  might  be  explained,  by  what 
was  said  by  him  at  the  time  of  the  sale.  All  the  evidence 
went  to  the  jur}\  and  they  have  negatived,  that  the  goods 
were  sold  as  the  property  of  Simpson.  We  think  the 
Judge  acted  right,  in  receiving  other  evidence  besides  the 
advertisement,  and  then  leaving  it  all  to.  the  jury,  upon 
the  question,  whether  the  plaintiff  sold  the  goods  as  the 
property  of  Simpion.  In  England,  by  Statute,  the  auc- 
tioneer is  obliged  to  send  to  the  excise  officer  a  copy  of 
his  advertisement,  and  an  appraised  schedule  of  the  pro- 
perty offered  for  sale,  with  tketiames  of  the  owners.  All 
this  is  intended  to  check  the  auctioneer  in  accounting  for 
the  auction  taxes.  But  these  regulations  are  not  in  force 
here ;  and  the  rules  there  established,  for  the  better  col- 
lection of  the  revenue,  are  no  part  of  our  law. 

We  think,  that  the  judgment  must  be  affirmed. 

PmCubiam.  Judgment  afSrmed. 
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H.  WATSON  &.  AJU 

A.  Was  appointed  a  guardian  to  certain  infants  at  Febraary  Term,  1833,  of 
the  Connty  Coort,  and  so  eontinued  nntU  May  Term,  1641.  DoMig  this 
time  be  never  renewed  bis  bonds  as  required  by  law.  The  fint  renmr^l 
should  have  been  at  February  1 836  and  the  second  at  Februvy  1839.  la 
August  1837,  W.  W.  was  appointed  Clerk  and  issued  no  notice  to  the 
Guardian  to  renew  his  bonds ;  Held,  that  the  Clerk  and  his  sureties  were 
responsible  for  this  neglect  and  were  bound  te  make  cempensalion  to  the 
oifbitts  fox  any  loss  they  sustained  thereby. 

Runrm.  C.  J.  diisentiente. 


A{4pwal  from  the  Saperior  Court  of  Law  of  Johnston 
Comnty,  at  the  Fall  Term,  1845,  his  Honor  Judge 
Settle  presiding. 

This  is  an  action  of  debt,  upon  the  official  bond  of  the 
defendant,  Watson,  brought  against  him  and  his  sureties. 

The  case  is  as  follows :  At  the  February  term,  1833,  of 
Johnston  County  Court,  Nathan  T.  Allen  was  appointed 
guardian  of  the  relators,  and  so  continued  until  February 
term,  1841,  of  said  Court,  when  he  was  removed,  and 
"William  R.  Lee  was  appointed.  The  guardian  bond  of 
Allen  never  was  renewed,  nor  did  any  notice  ever  issue 
to  compel  him  to  do  so.  At  the  time  of  his  appointment, 
Ransom  Sanders  was  the  Clerk  of  th^  Court,  and  held 
his  office  until  the  August  term,  1837,  when  the  present 
defendant,  Watson,  was  appointed  and  gave  bond  accord- 
ing to  law,  which  was  renewed  at  the  August  term,  1838, 
with  the  other  defendants,  his  sureties.  At  February 
term,  1839,  Allen  and  his  sureties  were  solvent :  they 
have,  since,  become  entirely  insolvent.  The  relators,  by 
their  present  guardian,  brought  suit  against  Allen  and 
his  sureties,  and  recovered  judgment  tor  the  sum  of 
01,500,  as  the  amount  of  what  was  due  to  them  from 
Allen,  as  their  guardian.  The  execution,  issued  upon 
this  judgment,  has  been  returned  by  the  sheriff,  nulla . 
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bona.  The  action  is  brought  on  the  bond  executed  by  the 
defendants,  at  August  term,  1838,  and  the  breach  assigned 
is,  the  failure  of  Watson,  the  defendant,  to  issue  to  Allen 
a  notice,  from  February  term,  1839,  to  the  May  term 
succeeding.  It  is  admitted,  that  the  defendant  did  not  in 
fact  know,  that  Allen  had  not  renewed  his  bonds,  nor  did 
the  records  of  the  Oonrt  show  it  in  any  other  way  than 
by  their  entire  silence  on  the  subject.  There  was  a  ver- 
dict for  the  defendants  and  an  appeal  by  the  plaintiflis. 

/.  H.  Bryan^  Busbcc^  and  Iredell,  for  the  plaifitiffs. 
W>  IL  Haywood^  and  IL  W.  Miller yiov  the  defendants. 

NAan,  J.  Upon  the  trial  below,  his  Honor,  the  pjieai- 
ding  Judge,  gave  judgment,  pro  forma,  against  the  plain* 
tifls.  In  this  opinion,  I  do  not  concur,  but  believe  that 
the  plaintifFs  were  entitled  to  a  judgment,  to  the  full 
amount  of  the  injury  sustained  by  them,  in  consequence 
of  the  failure  of  the  Clerk,  the  defendant,  Watson,  to 
issue  a  notice  to  Allen,  as  assigned  in  the  declaration. 

The  bond,  on  which  the  action  is  brought,  is  in  the 
form  usual  to  such  instruments,  and  concludes  with  the 
following  covenant,  ^^and  in  all  things  do  and  execute  the 
several  duties  of  said  office,  as  required  by  law,"  Did 
the  law  make  it  the  duty  of  Watson,  as  Clerk  of  the  CourU 
to  issue  the  notice  to  Allen,  as  set  forth  in  the  case,  and 
have  the  plaintiffs  been  injured  by  his  failure  so  to 
do  ?  To  my  mind  it  is  perfectly  clear,  that  it  was  his 
duty,  ex  officio,  to  issue  the  notice,  and  that,  not  to  do  it, 
vas  a  breach  of  his  bond.  The  Legislature  of  our  State 
has  exhibited  a  praiseworthy  anxiety  to  guard  the  in- 
terest of  orphans.  From  the  year  1702,  to  the  year  1825, 
they  have  enacted  many  laws  with  that  view.  To  save 
tUe  expensive,  and  often  tedious,  applications  to  a  Court 
of  Equity,  by  the  Act  of  17G2,  ch.  GJ),  they  gave  to  the 
Superior  and  County  Courts  the  care  of  orphans,  and 
their  estates,  in  their  respective  counties,  making  it  their 
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daty  to  appoint  guardians,  and  take  from  them  bond  with 
good  and  sufiicient  sureties.  And  to  ensure  a  vigilant 
and  faithful  discharge  of  this  duty,  the  Magistrates,  who 
are  on  the  bench,  when  the  appointment  is  made  and  the 
bond  taken,  are,  themselves,  constituted  sureties  of  the 
guardian,  if  they  fail  to  take  sucb  sureties  as  are  good  at 
the  time.  And,  in  order  that  the  orphan  may  be  at  no 
loss  to  know  to  whom  to  look  for  indemnity  in  such  a 
ease^  by  the  Act  of  1825,  ch.  18,  sec.  2,  it  is  made  the 
duty  of  the  Clerk  of  the  Court,  *'to  make  a  record  of,  and 
enter  «l  large  upon  their  docket,  and,  endorse  upon- 
the  guardian  bond,  the  names  of  the  Justices,  present  in 
Court,  and  granting  the  guardianship,"  &c.  By  the  1 5th 
section  of  the  Act  of  1762,  the  County  Court  is  required 
to  hold  an  orphan's  Court  annually,  to  which  all  guar- 
dians are  required  to  return  their  accounts  and  have  them 
settled;  and  the  Act  of  1816  makes  it  the  duty  of  the 
Clerk,  eos  officio,  to  issue  notices  to  all  gvardians  to  make 
such  returns.  By  the  4th.  9th  and  1 6th  sections  of  the  Act 
of  1762,  it  is  made  the  duty  of  the  several  Courts  to  re- 
move any  guardian,  by  them  appointed,  who  is  abusing 
his  trust,  "  or  where  such  guardian  or  his  sureties  are 
likely  to  become  insolvent,"  and  "to  make  such  order  for 
securing'tl^e  estate  of  the  ward,  as  they  shall  think  fit 
and  proper."  In  the  year  1820,  ch.  5,  for  greater  security 
of  the  estates  of  orphans,  the  Legislature  provides,  that 
all  guardians  shall  renew  their  bonds  every  three  years 
from  the  date  of  their  respective  appointments.  And  by 
the  2nd  section,  it  is  made  the  duty  of  the  Clerk  of  each 
Court,  to  issue  a  notice,  in  the  nature  of  a  scieri  facias^ 
against  each  guardian,  failing  so  to  do.  By  this  Act, 
two  evils  were  inHictcd  upon  those,  whose  interest  it  way 
intended  to  subserve  ;  the  one  was,  that  no  sci.  feu  issued 
without  an  order  of  the  Court,  and  th^  second  was,  that 
much  expense  was  incurred.  To  remedy  ^em,  another 
Act  was  passed  in  1824,  ch.  10,  which  provides,  that,  in- 
stead of  the  scieri  facias,  required  by  the  Act  of  1*820,  "tho 
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Clerks  be  required,  to  issue  an  ex  officio  summons.  This 
is  a  succinct  history,  in  part  of  the  legislation  of  this 
State,  upon  this  important  and  interesting  subject  The 
object  of  the  Legislature  cannot  be  mistaken ;  it  is  to  pro- 
tect those,  so  helpless  in  themselves,  and  so  needing  pro- 
tection ;  and  if  these  laws  are  duly  enforced,  it  can  scarce- 
ly be,  but  that  the  estates  of  orphans  will  be  seoured. 
The  question  in  this  case  arises  under  the  Act  of  18^4. 
The  phraseology  is  certainly  awkward — ^the  Clerk  is  re- 
quired to  issue  an  ex  oj^ceo  summons ;  the  meaning  is  too 
obvious  to  excite  any  doubt ;  it  is,  that  the  Clerk  shall, 
ex  officio^  issue  a  summons.  By  the  Act  of  18^,  it  is 
made  the  duty  of  the  Clerk  to  issue  a  sci.  fa.  and  the 
practice  under  it  was,  that  no  sci.  fa.  issued  without  an 
order  of  Court  The  consequence  was,  that  it  very  rarely 
issued  at  all,  for  the  want  of  some  person  to  move  in  the 
matter.  To  remove  this  dif&culty.  it  was  made  the  official 
duty  of  the  Clerk  to  issue  the  notice.  If  it  be  his  official 
duty,  then,  unquestionably,  the  omission  on  his  part  to 
Issue  the  notice,  is  a  breach  of  his  bond.  But  it  has  been 
urged  here,  that  the  records  of  the  County  Court  of  John- 
ijfony  when  the  defendant  Watson,  was  appointed  Clerk» 
did  not  show  that  Allen  had  not  renewed  his  bonds,  and 
that  he,  Watson,  was  ignorant  of  the  fact,  and  that  no 
request  was,  at  any  time,  made  to  him,  to  issue  a  notice, 
nor  did  the  Court  make  any  order  to  that  effect  This 
may  be  all  true,  and  doubtless  is  so,  but  it  does  not,  in  my 
4)Stimation,  form  any  justification  for  Watson,  or,  in  other 
words,  prevent  a  breach  of  his  bond.  There  was  no  ne- 
cessity for  a  request,  or  order  of  Court,  for  it  was  his  duty, 
as  Clerk  and  by  virtue  of  his  office,  to  issue  it.  If  he  was 
ignorant  of  the  fact,  as  alleged,  it  was  a  culpable 
ignorance,  which  cannot,  and  ought  not,  in  my  opinion, 
to  protect  him.  Allen's  bond  was  renewable  at  February 
term  1836,  and  at  February  term  1839.  Watson  was 
appointed  Clerk  at  August  term  1837,  and  then  took  pos- 
session of  the  records.    They  told  him  when  Alien  was 
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appointed,  and  of  course  when  his  bond  was.  renewable, 
and  did  not  shew  that  it  ever  had  been  renewed. 

It  is  askedy  how  far  back  was  it  the  duty  of  the  Clerk 
to  examine  the  records,  to  find  out  who  were  defaulting 
guardians.  The  question  is  not  without  its  difficulties, 
and  I  would  not  undertake  to  lay  down  any  rule  upon 
the  subject,  if  any  can  be.  In  my  opinion,  it  is  not  ne* 
oessary  to  say  more  upon  this  point,  than  that,  here,  the 
time  is  too  short.  But  eighteen  months  elapsed  from  the 
period  when  Alien  ought  first  to  have  renewed  his  bond, 
to-wit,  February  term,  1836,  and  the  time  when  Watson 
was  appointed  Clerk,  to-wit,  August  term,  1839.  And  in 
1839,  when  it  ought,  I  presume,  again  to  have  been  re- 
newed, Watson  was  the  Clerk  of  the  Court. 

It  is  no  answer  to  the  claim  of  the  plaintiffs,  that  Al« 
ten's  first  failure  was  while  Sanders  was  the  Clerk  of 
the  Court,  and  that  bis  failure  to  issue  the  notice  gave 
them  a  right  of  action  against  him  and  his  sureties. 
This  is  certainly  so,  but  it  does  not  relieve  the  defendants 
from  their  liability  for  a-  breach  of  their  bond,  by  a  like 
failure  on  the  part  of  Watson. 

It  is  asked  what  damages  are  the  plaintiffs  entitled  to,, 
and  by  what  rule  are  they  to  be  ascertained  ?  My  an- 
swer iSrtfae  plaintiffs  are  entitled  to  damages  to  the 
amount  of  the  injury  sustained  by  them,  from  the  failure^ 
in  the  performance  of  official  duty  by  the  defendant, 
Watson,  and  that  in  this  case,  a  rule  has  beea  resorted* 
to,  which  is  satisfactory  to  my  mind,  to-wit,  the  ability 
of  the  guardian,  Allen,  to  pay  to  the  plaintiffs  what  he 
owed  them  at  the  time  the  notice  ought  to  have  been* 
issued  by  Watson,  and,  his,  now,  entire  inability.  In- 
August  1837,  when  Watson  was  appointed  Clerk,  Allen 
and  bis  sureties,  were  solvent,  and  so  continued  up  to 
February'  term,  1839  ;  that  is,  Allen  had  property  suffi-' 
cient  to  pay  all  his  debts,  and,  of  course,  vvhat  he  owed- 
the  plaintiffs.  Had  the  defendant,  Watson,  issued  the 
notice  to  Allen,  from  February  term  to  May  term,  1839, 
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during  which  period  Allen  and  his  sureties  were  solvent, 
the  Court  might,  and  doubtless  would,  have  taken  the 
necessary  steps  to  secure  the  estate  of  his  wards,  either 
by  compelling  him  to  renew  his  bonds,  and  give  new  and 
sufficient  sureties,  or  by  taking  such  other  steps  as  they 
mi^ht  have  deemed  necessary. 

lielieving,  then,  that  it  was  the  duty  of  the  defendant, 
Watson,  ex  officio,  to  have  issued  the  notice  to  the  guar- 
dian, Allen,  I  am  constrained  to  say,  in  the  language  of 
his  official  bond,  that  he  has  not ''  done  and  executed  the 
several  duties  of  his  office  as  required  by  law,"  and  that 
the  plaintiffs  have  a  right  to  be  compensated  in  damages, 
to  the  full  amount  of  the  injury  they  have  sustained  by 
his  delinquency. 

In  my  opinion,  the  judgment  of  non-suit  was  errone- 
ous, and  there  ought  to  be  a  venire  dc  novo. 


Daniel,  J.  Watson  was  the  Clerk  of  the  County  Court 
of  Johnston,  and  he  and  his  sureties  are  sued  on  his 
official  bond,  given,  on  the  2Sth  day  of  August,  in  the 
year  1S3S.  The  condition  in  the  bond  alleged  to  be 
broken,  is  as  follows  :  "  And  that  he  (the  said  William 
W.  Watson)  would  in  all  things  do  and  execute,  the 
several  duties  of  said  office  (of  Clerk)  as  required  by 
law."  The  breach,  assigned  upon  this  condition  in  the 
bond,  waSt  that  Watson  had  not  ex  officio^  issued  a  notice, 
agreeably  to  an  Act  of  Assembly  to  one  Allen,  the  then 
guardian  of  the  relators,  for  him  the  said  Allen,  to  come 
into  Court  and  renew  his  guardian  bonds ;  he,  the  said 
Allen,  having  been  appointed  by  the  County  Court  of 
Johnston,  guardian  to  the  relators  in  the  year  1833,  and 
still  continuing  their  guardian.  He  had  not  renewed  his 
guardian  bond,  fts  the  law  directs,  for  three  years  next 
before  the  20th  day  of  February  1839 ;  whereby  the 
plaintiffij  complain,  that  they  have  been  damaged,  &c. 
The  Judge  nou-suited  the  plaintiffs,  and  they  appealed. 
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We  think  that  the  non-sait  was  improper.    The  Clerk 
was  bound  by  law  to  take  notice,  that  the  guardian  Allen 
had  not  renewed  his  guardian  bond  in  the  time  prescribed 
by  law.    And  it  was,  then,  one  of  the  duties  of  his  office 
{ex  officio)  to  have  issued  a  sderi  facias  to  him,  Allen,  to 
come  into  Court  and  renew  his  bond,  according  to  the 
requirements  of  the  Act  of  Assembly.    He  did  not  issue 
the  noticcr  and  it  seems  to  us,  that  the  aforesaid  condition 
in  his  official  bond  was  broken ;  and  that  the  plaintiffs 
were  entitled  to  recqver  nominal  damages  at  least.    But 
before  the  damages  could  be  further  increased  by  the 
jury,  it  would  have  behooved  the  plaintiffs  to  shew  to 
their  satisfaction,  that,  if  the  notice  had  been  issued,  re- 
turnable to  November  term  1S38,  or  to  February  term 
1839,  the  guardian  was  then  able,  and  would  have  given 
the  additional  sureties  required  by  law ;  or  that  the  Court 
would  then  have  removed  him,  on  his  failure  to  give  such 
additional  surety,  and  would  have  appointed  another 
guardian,  who  would  have  recovered  the  whole  demand 
of  Allen  and  his  sureties,  before  thek  failure  ;  or  woulcl[ 
have  recovered  something,  out  of  the  wreck  of  the  estates 
of  Allen  and  his  sureties.    The  verdict  of  the  jury  must, 
of  course,  be  regulated  by  such  proofs,  as  the  plaintiffs 
can  make  upon  the  questions  aforementioned.    And  if 
the  jury  should  be  of  opinion,  that  Allen  would  not,  or 
could  not,  have  given  additional  surety  for  his  guardian- 
ship, or  that  nothing  could  have  been  realized  by  a  new 
guardian,  out  of  the  estates  of  him  and  his  sureties,  if  no- 
tice had  been  duly  given  him  by  the  Clerk,  returnable 
either  to  November  term  1838,  or  February  term  1839, 
then  nominal  damages  only  should  be  their  verdict.    The 
whole  debt,  due  the  plaintiffs  from  Allen,  or  a  part  of 
the  same,  or  a  nominal  sum,  must  be  the  measure  of  the 
damages  to  be  assessed  by  the  jury,  according  as  the 
proofs  of  the  plaintiffs*  loss  may  appear  to  have  ariseiv 
from  the  negligence  of  the  Clerk,  or  not. 
38 
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We  think,  that  there  must  be  a  new  trial. 

Feb  Curkam.    Jadgment  reversed  and  venire  de  nov0 
awarded. 


STATE  ON  THE  RELATION  OF  JOHN  A.  PARKER  vs.  ROBERT 

W.  WOODSIDE  &  AU 

A  Sheriff,  to  whom  a  writ  has  beeu  delivered,  but  who  goes  out  of  office  be- 
fore the  return  day  of  the  writ,  has  no  power  to  make  the  return  on  it,  and 
therefore  is  not  liable  to  amercement  for  not  doing  so 

it  is  the  doty  of  the  Sheriff,  going  oat  of  office,  to  deliver  all  the  process  n- 
maiuiog  in-  his  hands,,  to  bis  successor. 

A  judgment  of  an  amercement  against  a  sheriff  is  not  conclusive  against  the 
sureties  on  his  bond.  They  may  show  that  the  judgment  was  eilher 
fraudulently  or  improperly  obtained  ajrainst  their  piincipal. 

Th*  case  of  McIAn  v.  Hardie,  3  Ired.  407,  cited  and  approved. 

Appeal  fron»  the  Superior  Court  of  Law  of  New  Hano<- 
ver  County,  at  the  Special  Term  in  January  184-7,  his 
Honor  Judge  Manly  presiding. 

This  was  an  action  of  debt  on  the  official  bond  of  the 
defendant,  R»  W.  Woodside,  as  Sheriff  of  Brunswick 
County,  to  recover  against  him  and  his  suretiei^  the  amount 
of  an  amercement,  for  which  judgment  nisi  was  obtain- 
ed against  said  Woodside  at  September  term  1844,  of 
New  Hanover  County  Court,  and  which  was  made 
absolute  at  December  term  1844,  of  said  Court. 

The  said  bond  bore  date  on  the  5th  day  of  September 
184S,  and  expired  on  the  5th  day  of  September  1844,  be- 
ing the  last  of  several  official  terms  of  said  Sheriff;  and 
it  was  proved  and  admitted,  that  an  execution  had  be«K 
placed  in  the  hands  of  the  said  Woodside,  Sheriff  as  afore- 
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saidy  tested  of  June  term  1 844,  of  New  Hanover  County 
Courty  and  returnable  to  the  September  term  of  said 
Court ;  and  it  was  further  proved  that  some  time  in  the 
month  of  August  1844,  the  Sheriffacknowledged,thathe 
held  the  said  execution,  and  had  levied  upon  a  tract  of 
land  belonging  to  the  defendant  in  said  execution ;  that 
the  said  Sheriff  had  failed  to  return  the  said  execution  to 
September  term  1844,  of  New  Hanover  County  Court; 
that  the  said  term  commenced  on  the  12th  day  of  Sep« 
tember  1844,  and  that  the  amercement  against  the  Sheriff 
had  been  obtained  for  failing  to  return  the  said  execution. 
On  these  facts  it  was  contended,  that  the  defendants 
were  not  liable,  inasmuch  as  no  proceeding  to  amerce 
the  Sheriff  had  taken  place  until  the  12th  day  of  Septem- 
ber 1844,  seven  days  after  the  expiration  of  his  official 
year,  and  that,  admitting  the  plaintiff  to  be  at  liberty  to 
go  behind  the  judgment  of  amercement  to  shew,  that,  al- 
though the  amercement  had  been  rendered  after  the  ex- 
piration of  the  sheriff's  official  term,  it  had  been  for  a  par- 
ticular default,  yet  that  would  not  help  the  plaintiff,  be- 
cause the  default, for  which  he  had  been  amerced,  had  also 
occurred  after  the  expiration  of  his  official  year.  The 
plaintiff  insisted,  that  the  judgment  and  amercement  were 
conclusive  against  the  Sheriff  and  his  sureties,  and 
definitively  fixed  their  liability.  A  verdict  was  taken  for 
the  plaintiff,  with  leave  to  the  defendants,  notwithstand- 
ing the  verdict,  to  move  that  the  plaintiff  be  non-suited, 
should  the  Court  be  of  opinion  that  on  the  facts  the  plain* 
tiff  is  not  in  law  entitled  to  recover ;  and  the  Court  being 
of  this  opinion,  a  non-suit  was  accordingly  entered  and 
the  plaintiff  appealed. 

W.  H.  Haf/woodf  for  the  plaintiff. 
Strange^  for  the  defendants. 

Daniel,  J.    The  execution,  which  the  relator  placed 
in  the  hands  of  Woodside,  commanded  the  sheriff  to  re- 
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turn  it,  and  what  he  had  done  under  it,  to  the  next  term 
of  the  Court  out  of  which  it  had  issued.     And  the  Act  of 
Assembly  subjected  the  sheriff  to  a  penalty  of  jSlOO,  in 
case  he  neglected  to  return  the  writ    The  Act,  being 
penal,  must  be  construed  strictly.    Woodside  was  not 
sheriff,  at  the  time  the  execution  was  returnable  ;  he,  by 
law,  therefore,  could  not  return  the  said  writ  into  Court 
The  new  sheriff  or  coroner,  as  the  case  might  be,  was  the 
proper  person  to  return  the  writ.    It  was  the  duty  of 
Woodside,  however,  to  turn   over,  or  surrender  to  the 
new  sheriff  or  coroner,  all  the  writs  in  h's  hands,  to  bo 
returned  to  the  ensuing  term  by  the  new  officer.    If  the 
plaintiff  in  this  execution  has  been  injured  by  the  old 
sheriff  neglecting  to  do  his  duty,  he  has  his  remedy  by 
an  action  on  the  case  against  him ;  but  he  is  not  entitled 
to  the  penalty  of  9100.    The  plaintiff  insists,  that  the 
defendants  are  concluded  by  the  judgment  against  Wood- 
side  for  the  $100.    We  do  not  think  so  ;  the  sureties  of 
the  sheriff  may  shew,  that  the  judgment  was  either  frau* 
dulently  or  improperly  obtained  against  their  principal. 
It  seems  to  us,  however,  that  the  case  of  McLin  v.  Har- 
diCf  3  Ired.  407,  runs  nearly  upon  all  fours  with  this  case, 
and  is  decisive  of  it.    It  was  then  held,  that  a  sheriff,  to' 
whom  a  writ  had  been  delivered,  but  who  went  out  of 
office  before  the  return  day  of  the  writ,  had  no  power  to 
make  the  return  on  it,  and  therefore  was  not  subject  to 
an  amercement  for  not  doing  so.     Without  over-ruling 
this  case,  (which  we  do  not  feel  disposed  to  do^)  we  are 
bound  to  affirm  the  judgment,  which  is  done  accordingly. 

Pee  Curiam.  Judgment  affirmed. 
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WtierOi  on  the  tnal  of  an  indictment  for  mnrder»  the  prisoner  proved  a  suffi- 
cient leg;al  provocation  at  the  time  to  extenaate  the  homicide»  it  is  not  eom- 
•  potent  to  prove,  in  order  to  shew  that  the  killing  was  not  on  the  immediate 
provocation  but  from  previous  malice,  that  the  prisoner,  a  year  or  a  month 
previously,  had  declared  his  intention  to  Isill  two  or  three  men,  it  being  ad- 
mitted that  the  prisoner  had  no  reference  in  such  threats  to  the  deceased, 
as  one  of  those  men. 

Appeal  from  the  Superior  Court  of  Law  of  Cumberland 
County  at  the  Spring  Term  1847,  his  Honor  Judge  Bat- 
tle, presiding. 

The  prisoner  was  indicted  for  the  murder  of  Alfred 
Flowers.  In  opening  the  case  for  the  State,  the  Solicitor 
stated,  that  he  expected  to  prove  from  antecedent  threats, 
as  well  as  from  the  circumstances  attendant  upon  the 
killing,  that  it  was  done  with  malice  express,  or,  if  he 
failed  in  that  proof,  he  expected  to  show  that  the  homicide 
was  committed  under  circumstances,  from  which  the  law 
would  imply  malice. 

He  then  called  Samuel  Floivers,  the  father  of  the  de- 
ceased,  who  testified  that  he  was  sent  for,  and  went  to 
the  house  of  his  son,  about  nine  o'clock  on  the  night  he 
was  killed — that  w^hen  he  arrived  he  found  his  son  dead 
— that  his  deceased  son's  wife,  seemed  greatly  distressed, 
when  she  met  him,  and  the  prisoner  mocked  the  cries, 
which  she  made  in  weeping — that  he  saw  some  person 
uncover  the  corpse  of  his  son,  when  the  prisoner,  who 
was  present,  remarked,  that  he  had  laid  him  cold. 

Mrs.  Flowers^  the  widow  of  the  deceased,  was  then  in- 
troduced. She  stated  that  the  prisoner  came  to  her  hus« 
band's  house  about  one  o'clock  of  the  day,  on  which  the 
homicide  was  committed,  that  he  and  her  husband  ap- 
peared to  be  friendly,  and  her  husband  invited  him  to 
drink — that  shortly  afterwards,  a  quarrel  arose  between 
them,  in  consequence  of  some  offensive  language  used  by 
the  prisoner,  and  after  a  short  time,  she  heard  her  hus- 
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band  complain  to  the  prisoner,  that  he  had  cut  bis  panta- 
loons, and  the  witness  said  the  pantaloons  were  cut,  but 
she  did  not  see  by  whom,  or  how  it  was  done — ^that  the 
parties  then  appeared  to  become  friendl}%  and  continued 
to  drink  together,  until  her  husband  became  very  drunk,» 
and  the  prisoner  excited  by  liquor,  but  not  drunk — ^that 
the  prisoner  and  her  husband  were  connected  by  the 
marriage  of  the  former  with  an  Aunt  of  the  latter,  and 
that  the  latter  frequently  called  him  Uncle  Jack — that 
towards  night,  another  quarrel  arose  between  them,  and 
her  husband  went  out  of  doors,  when  the  prisoner  shut 
the  door  upon  him,  and  refused  to  let  him  come  in 
— but  upon  her  husband's  getting  a  pestle  to  beat 
down  the  door,  and  her  interposition,  the  door  was 
opened — that  her  husband  then  took  a  chair  and  sat 
down,  and  told  the  prisoner  that  he  had  come  there 
uninvited,  and  he  might  take  the  road  and  go  home 
-*-that  the  prisoner  then  commenced  giving  the  damned 
lie,  to  every  thing  said  by  her  husband  or  herself — that 
her  husband  arose  from  his  chair,  saying,  he  could  not 
stand  it,  and,  as  he  did  so,  the  prisoner  came  towards  him 
with  his  knife  drawn,  and  thrusting  it  at  him — that  her 
husband,  thereupon,  raised  his  chair  and  pitched  it  over 
the  prisoner's  head,  without  intending,  as  she  thought,  to 
strike  him — that  in  the  effort  to  throw  the  chair,  her  hus- 
band staggered  and  fell,  upon  which  the  prisoner  in- 
stantly rushed  upon  him,  and  gave  him  several  stabs 
while  he  was  down — that  she  assisted  him  to  rise  and 
he  went  towards  the  door,  where  the  prisoner  followed, 
and  stabbed  him  once  or  twice  more  on  the  back — that 
she  then  assisted  him  to  the  bed,  upon  which  he  laid 
down,  and  soon  after  died ;  she  also  testified  to  the  fact 
of  the  prisoner's  mocking  her,  and  saying,  that  he  had 
laid  Alfred  cold. 

Dr.  Hicks  was  then  introduced  and  testified,  that  he 
was  called  to  see  the  deceased  about  nine  o'clock  of  the 
night  when  he  was  killed — that  when  he  arrived,  he 
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found  that  he  had  been  dead  some  time — that  he  examined 
the  fore-part  of  his  body»  and  found  three  wounds,  one  on 
his  neck,  another  near  the  pit  of  the  stomach,  and  a  third 
on  the  breast ;  the  two  first  of  which  were  slight,  and 
the  last,  deep  and  calculated  to  produce  death,  and  that 
it  appeared  to  have  been  inflicted  with  a  dirk  knife.  This 
witness,  testified  further,  that  the  deceased  was  a  low, 
corpulent,  strong  made,  athletic  man,  about  forty  years  of 
age,  and  that,  when  he  arrived  at  the  house  of  the  de* 
ceased,  the  prisoner  appeared  to  have  been  drinking,  but 
was  not  drunk. 

The  counsel  for  the  State  here  announced,  that  they  had 
closed  their  testimony,  and  would  introduce  no  other  wit- 
ness, unless  it  became  necessary  to  do  so,  in  consequence 
of  the  testimony  introduced  in  the  defence. 

The  counsel  for  the  prisoner,  then  called  two  witnesses, 
to  prove,  that  Mrs.  Flowers  had  given  a  difierent  account 
of  the  transaction,  when  examined  before  the  jury  of  in- 
quest. One  of  these  witnesses,  who  acted  as  coroner, 
testified,  that  on  her  examination  before  the  jury  of  in- 
quest, Mrs.  Flowers  said,  that  when  she  saw  the  chair 
raised,  and  the  knife  drawn,  she  became  alarmed,  and 
turned  and  went  towards  the  door,  and  presently  she 
keard  a  noise,  as  if  something  had  happened^  and,  turning 
around,  discovered  her  husband  going  towards  the  bed, 
on  which  he  fell,  and  soon  expired.  They  stated,  upon 
cross-examination,  that  when  Mrs.  Flowers  was  sworn 
to  give  testimony  before  the  jury  of  inquest,  she  appeared 
to  be  greatly  distressed,  and  very  few  questions  were  put 
to  her.  And  they  both  testified  that  she  had  always 
borne  a  good  character,  and  they  would  believe  hes  when 
examined  upon  oath. 

Another  witness,  Tlieophilus  Barfield^  a  brother  of  th» 
prisoner,  was  then  called,  and  testified,  that  Mrs.  Flow- 
ers stated  to  him,  that  she  did  not  see  her  husband  killed^ 
having  gone  out  of  doors,  when  she  saw  her  husband 
raise  the  chair. 
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The  prisoner's  counsel  then  introduced  as  witnesses, 
John  and  Robert  Flowers,  sons  of  the  deceased,  who  at< 
tended  the  trial,  as  witnesses  for  the  State.  Robert 
Flowers,  the  elder  of  the  two,  a  lad,  sixteen  or  seventeen 
years  old,  testified,  that  he  was  not  at  home,  until  late  in 
the  afternoon  of  the  day,  when  the  prisoner  came  to  his 
father's  house ;  that,  when  he  went  into  the  house,  he  saw 
the  prisoner  sitting  on  a  table  with  a  gun  in  his  hand  ; 
that  he  demanded  the  gun  of  the  prisoner,  who  immedi- 
ately delivered  it  to  him;  that  he  then  went  ont  of  doors, 
and  when  he  came  back,  he  found  the  prisoner  lying 
on  a  bed ;  that  his  father  sent  him  to  draw  some  liquor, 
and  when  he  returned,  he  found  his  father  sitting  in  a 
chair  near  the  door ;  that  the  prisoner  came  towards  his 
father,  when  his  father  arose  from  his  chair,  took  it  up, 
and  threw  it  towards  the  prisoner,  and  it  passed  a  little 
above  his  head  without  touching  him,  (and  he  believed 
his  father  intended  to  throw  it  over  his  head  without 
striking  him,)  and  in  doing  so,  he  staggered  and  fell,  when 
the  prisoner  rushed  upon  him,  and  stabbed  him ;  that  he 
did  not  see  the  prisoner  have  any  knife  in  his  hand,  when 
he  first  came  towards  him,  and  he  saw  the  prisoner  draw 
it  from  his  pocket  at  or  about  the  time,  when  his  father 
raised  the  chair,  and  the  prisoner  rushed  upon  his  father 
instantly  that  the  chair  was  thrown ;  that  immediately 
after  his  father  was  stabbed,  he  got  up  and  went  towards 
the  door,  and  the  prisoner  followed  and  stabbed  him 
again,  and  his  father  then  went  to  the  bed  and  laid  down, 
and  soon  afterwards  died  ;  that  he  did  not  see  his  mother 
assist  his  father  either  to  get  up  from  the  floor,  or  to  carry 
him  to  the  bed.  and  thought,  if  she  had  done  so,  he  would 
have  seen  it.  He  testified  further,  upon  cross-examina- 
tion, that  after  his  father  was  dead,  he  went  into  the 
yard  where  the  prisoner  then  was,  and  asked  him  why 
he  had  killed  his  father,  to  which  the  prisoner  replied, 
that  if  he  did  not  clear  out,  he  should  send  him  oft'  with 
cut  throat. 
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The  prisoner's  counsel  then  called  some  witnesses  who 
deposed  to  the  good  character  of  Theophilus  Barfiekt  for 
integrity  and  veracity,  and  closed  their  case. 

The  counsel  for  the  State,  then  introduced  James 
Manly,  who  testified,  that  about  a  year  previous  to  this 
transaction,  he  saw  the  prisoner  have  a  pocket  knife ; 
that  upon  prisoner's  showing  it  to  him,  he  told  prisoner 
that  he  ought  not  to  earry  it  into  company,  upon  which 
the  prisoner  replied,  that  there  were  two  men,  whom  he 
intended  to  kill,  and  that  he  would  be  damned  if  he  would 
not  do  it,  if  he  had  to  be  hung  for  it  the  next  day. 

Allen  Manly,  another  witness  for  the  State,  testified, 
that  about  the  Christmas  before  the  killing,  which  was  on 
the  last  day  of  January  1846,  he  was  at  the  house  of  the 
prisoner,  who  told  him,  that  he  had  a  very  pretty  knife« 
which  he  wished  to  show  him,  that  he  went  into  a  room 
to  get  it,  but  soon  returned,  saying,  that  he  could  not  find 
itt  and  he  expected  that  his  son  had  taken  it  ofi*,  and  he 
said  further,  that  he  had  gotten  the  knife  fottvro  or  three 
men.  Other  witnesses  were  then  called,  who  stated  that 
they  were  at  the  house  of  the  deceased  after  he  was  dead« 
ott  the  night  he  was  killed,  and  heard  the  prisoner  say 
lepeatedly,  that  he  had  laid  Alfred  cold,  and  that  he  mani- 
fested indifierence  to  his  death.  One  of  these  witnesses 
testified,  that  before  this  transaction,  the  prisoner  and  the 
deceased  appeared  to  be  friendly,  and  that  the  deceased 
was  a  cowardly  man,  but  violent  when  drunk. 

It  was  proved  by  several  witnesses,  that  the  prisoner 
and  the  deceased  lived  within  a  short  distance  of  one 
aaother,  were  upon  terms  of  intimacy,  and  in  the  habit  of , 
exehanging  frequent  friendly  visits,  and  there  was  no 
evidence  of  any  disagreement  or  ill  feeling  between  them 
at  any  time*  Some  other  testimony  was  given,  which  it 
is  unnecessary  to  State. 

The  prisoner's  counsel  admitted,  that  if  tlie  testimony 
of  Mrs.  Flowers  were  to  be  taken  as  true,  the  prisoner 
was  guilty  of  murder,  but  they  urged  upon  various  grounds 
39 
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that  she  was  net  to  be  believed,  and  they  insisted,  that 
the  account  of  the  transaction  given  by  Robert  Flowers 
was  the  true  one,  and,  if  it  were,  then  they  contended 
that  the  throwing  of  the  chair,  by  the  deceased,  at  the 
prisoner,  was  legal  provocation,  that  the  homicide  was 
prompted  by  the  provocation,  and  the  prisoner's  offence 
was  thereby  mitigated  to  man-slaughter.  They  con- 
tended, further,  that  at  the  time  the  deceased  rose  np  from 
his  chair,  he  and  the  prisoner  were  upon  friendly  terms^ 
that  there  was  no  evidence  of  any  previous  maliee  on  the 
part  of  the  prisoner  towards  the  deceased,  and  that  none 
couh)  properly  be  inferred  from  his  subsequent  conduct, 
especially  when  it  was  considered  that  he  was  then  highly 
excited  by  the  use  of  ardent  spirits,  and  that,  consequently^ 
there  was  nothing  to  show  that  the  prisoner  did  not  act 
upon  the  provocation,  which  he  received. 

The  counsel  for  the  State,  after  insisting  that  the  tea* 
timony  of  Mrs.  Flowers  was  tnie^  contended  that  if  the 
case  stood  alone  upon  the  testimony  of  Robert  Flowers^ 
there  was  no  legal  provocation  for  the  killing,  that  the 
throwing  of  the  chair  by  the  deceased  was  not^  under  the 
circumstances,  a  legal  provocation ;  but  if  it  were,  the 
prisoner  did  not  act  under  its  influence,  but  acted  from 
malice  towards  the  deceased,  and  this  was  to  be  inferred 
from  his  language  and  conduct  towards  the  deceased, 
after  he  came  to  his  house  and  up  to  the  time  of  the  fatal 
deed,  and  also  from  his  language  and  conduet  after  he 
had  killed  the  deceased. 

They  contended  further,  that  the  testimony  of  the 
Messrs.  Manly  was  also  to  be  considered,  not  in  the 
light  of  threats  towards  the  deceased,  but  as  showing,  in 
connection  with  other  circumstances,  the  motive  by  which 
the  prisoner  was  actuated,  when  he  killed  the  deceased* 

The  Court  charged  the  jury  upon  the  testimony  or 
Robert  Flowers,  that  if  the  parties  were  upon  friendly 
terms  up  to,  and  at  the  time  when  the  deceased  rose  up, 
raised  his  cbftir,  and  threw  it  at  the  prisoner,  the  throw- 
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iag  of  the  chair  by  the  deceased,  was  such  a  violent  as- 
saalt  as  made  it  a  legal  provocation,  and  if  the  pfisoner, 
then  acting  under  the  provocation,  drew  his  knife,  rushed 
upon  the  deceased,  and  stabbed  him,  the  killing  was  not 
a  killing  upon  malice,  but  upon  a  legal  provocation,  and 
it  would  be  the  duty  of  the  jury  to  acquit  him  of  the  charge 
of  murder,  and  find  him  guilty  of  man-slaughter  only. 
But  the  provocation  could  not  avail  the  prisoner,  if  they 
found  that  he  did  not  act  upon  it,  but  acted  upon  malice ; 
and,  in  ascertaining  his  motive,  they  had  a  right  to  con- 
sider his  conduct  towards  the  deceased,  previous  to  the 
killing,  and  also  his  language  and  conduct  subsequent  to 
that  event. 

That  the  testimony  of  the  Manlys'  did  not  show  such 
malice  towards  the  deceased  in  particular,  as  made  it 
necessary  for  the  prisoner  to  prove  a  reconciliation,  in 
<Nrder  to  prevent  the  presumption  of  malice,  continuing 
up  to  the  time  of  the  killing,  according  to  the  doctrine  in 
Madison  Johnson^s  case,  but  the  jury  might  consider  it  in 
connection  with  the  other  circumstances  of  the  case,  in* 
eluding  the  conduct  and  declarations  of  the  prisoner, 
after  the  death  of  Flowers,  to  show  whether  the  prisoner 
acted  upon  the  provocation,  or  with  malice. 

The  prisoner  was  convicted  of  murder.  A  motion  for 
a  new  trial  was  submitted,  because  the  Court  instructed 
the  jury,  that  they  might  consider  the  testimony  of  the 
Manlys'  and  also  the  testimony  in  relation  to  the  language 
and  conduct  of  the  prisoner  on  the  night  of  the  homicide 
and  after  it  was  committed,  as  ascertaining  whether  he 
acted  upon  legal  provocation,  or  upon  malice  towards  tfa6 
deceased. 

Motion  over-ruled.  Sentence  of  death  pronounced  and 
appeal  taken. 

Attorney  General,  for  the  State. 
Badger,  for  the  defendant. 
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RuPFiN,  G.  J.  The  prisoner  lost  no  advantage  by  not 
objecting  to  the  admissibility  of  the  testimony  of  the 
Manlys',  as  the  counsel  for  the  State,  in  the  opening, 
stated  an  expectation  to  prove,  that  the  killing  was  upon 
express  malice.  To  that  purpose,  that  evidence  was 
material,  if  the  jury,  from  it  and  other  circumstances, 
inferred  that  Flowers  was  the  person,  or  one  of  the  per^ 
sons,  whose  life  the  prisoner  threatened ;  and  it  would 
be  the  stronger,  the  more  frequently  the  threat  was  ut- 
tered, and  the  greater  the  length  of  time  through  which 
it  was  repeated,  as  tending  to  show  that  the  prisoner's 
mind  had  brooded  over  vengeance,  and  that  he  delibe- 
rately purposed  to  have  the  other's  blood. 

But,  after  getting  in  the  evidenee  in  that  way,  the 
Solicitor,  in  using  it  before  the  jury,  distinctly  admitted 
that  the  threats  were  not  directed  towards  the  deceased, 
and  he  could  not  well  have  contended  otherwise,  in  the 
absence  of  any  evidence  of  ill-feeling  between  the  par- 
ties, and  after  full  evidence  of  the  friendly  relations  that 
had  subsisted  between  them.  He,  however,  urged,  that 
though  the  deceased  was  not  the  object  of  them,  those 
threats,  (amongst  other  thing^  ''  showed  the  motive  by 
which  the  prisoner  was  actuated  when  he  killed  the  de« 
ceased."  And  in  reference  to  that  position,  the  Court, 
after  expressing  the  opinion,  that,  according  to  the  evi- 
dence of  the  lad,  Robert  Flowers,  there  was  a  legal  pro- 
vocation, dirocted  the  jury,  that  the  testimony  of  the 
Manlys'  did  not  show  malice  towards  the  deceased  in 
particular;  but  thatynevertheless,  'Hhey  might  consider 
it,  in  connexion  with  the  other  circumstances,  to  show, 
whether  the  prisoner  acted  upon  the  provocation,  or  with 
malice."  The  question  before  this  Court  is,  whether  that 
direction  was  right  or  not  ?  We  think  it  was  not ;  be- 
cause that  was  not  such  evidence  as  would  authorise  the 
finding,  that  the  killing  was  upon  malice,  and  not  uppn 
the  provocation,  and,  therefore,  that  it  was  erroneous  to 
leave  the  point  to  the  jury  on  it. 
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As  the  question  comes  before  this  Court,  it  is  to  be  as- 
somed  that  Mrs*  Flowers  was  discredited,  and  that  the 
case,  as  to  the  incidents  of  the  combat,  stood  upon  the 
evidence  of  the  son.  Upon  that  state  of  the  case,  the 
Court  told  the  jury,  that  there  was  legal  provocation, 
which  palliated  the.  killing  to  man-slaughter,  provided, 
only,  the  prisoner  acted  on  it.  If  he  did  not,  then  indeed, 
it  followed,  that  the  killing  was,  in  a  legal  sense,  on 
malice  against  the  prisoner,  and  amounted  to  murder,  as 
there  was  no  circumstance  of  accident  or  necessity  to 
excuse  or  justify  it.  The  essential  enquiry,  therefore, 
was,  whether  there  was  any  motive  for  the  mortal  as- 
sault, besides  that  arising  out  of  the  admitted  provocation. 

Upon  that  question,  the  circumstances,  that  the  prisoner 
was  approaching  the  deceased,  when  the  latter  rose  from 
hi^  chair,  and  that  he  did  not,  when  he  threw  the  chair» 
touch  the  prisoner,  nor,  as  the  witness  believed,  intend 
to  do  so ;  and  that  the  deceased  in  throwing  the  chair 
fell,  and  the  prisoner  rushed  on  him,  and  stabbed  him 
while  down ;  and  also,  that  the  deceased  got  up  and  re- 
treated, and  the  prisoner  then  pursued  him  and  continued 
to  stab  him;  those  circumstances,  together  with  the 
]Mrisoner's  deportment  and  language  to  the  family  of  the 
deceased  and  respecting  the  homicide,  were  very  properly 
submitted  to  the  jury,  as  material  to  be  weighed  by  themt 
upon  the  enquiry  just  mentioned.  Upon  their  weight 
legally,  or  as  authorising  an  inference  of  fact,  as  to  the 
state  of  the  prisoner's  hear(  at  the  time  of  giving  those 
stabs,  it  is  not  our  province  now  to  give  an  opinion ;  and 
we  wish  to  be  understood  as  carefully  refraining  from 
the  intimation  of  one.  We  only  mean  to  say,  that  those 
were  proper  subjects  for  the  consideration  of  the  jury 
upon  the  point  before  them*  But  the  instruction  added 
to  those  circumstances  this  other,  as  also  proper  for  their 
consideration  on  that  enquiry ;  namely,  that  a  year  be- 
fore, and  also  a  month  before  the  ^homicide,  the  prisoner 
declared  his  intention  to  kill  two  or  three  men — it  being 
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at  tke  same  time  admitted,  that  the  prisoner  had  no  re* 
ference  to  the  deceased,  but  that  he  meant  other  men. 
Now,  that  is  saying,  that  it  may  be  inferred,  notwithstand* 
ing  a  present  sufficient  provocation,  that  the  prisoner 
killed  one  person  on  express  malice — a  previous  design, 
or  set  purpose  to  do  so — because,  a  year  and  a  month 
previously,  he  declared  that  he  had  a  mind  to  kill  another 
person.  The  declaration  of  an  intention  to  kill  another, 
certainly  cannot  stand  higher,  as  evidence  of  an  un- 
provoked purpose  to  kill  Flowers,  than  the  actnai  killing 
of  that  other.  If  we  suppose,  then,  that  the  Manlys*  had 
been  offered  to  prove,  that,  a  year,  and  a  month  before 
this  killing,  they  had  seen  the  prisoner  wantonly  stab  a 
man  to  death,  it  is  clear  that  evidence  could  not  have 
been  received.  The  one  transaction  would  be  entirely 
distinct  from  the  other.  It  would  be  altogether  irrelevant 
to  the  point,  whether  the  prisoner  stabbed  the  deceased ; 
and  not  less  so  to  the  enquiry,  on  what  motive  did  he 
0tab  him.  If  proved,  it  would,  of  itself,  be  no  evidence  of 
this  killing,  or  the  quo  animot  on  which  the  Court  could 
leave  a  case  to  the  jury ;  and  it  would  be  equally,  incon- 
elusive,  and  therefore  calculated  to  mislead  the  jury, 
when  left  to  them,  in  aid  of  other  evidence,  on  those  points, 
k  would,  in  effect,  be  giving  the  prisoner's  general 
character  in  evidence  against  him ;  or  even  worse  than 
that,  as  this  is  particular  evidence  (which  the  prisoner 
would  not  be  prepared  to  answer)  of  an  evil  disposition 
towards  certain  persons  formerly,  as  the  foundation  of  a 
presumption,  that  the  prisoner  afterwards  killed  another 
person  malo  ontmo,  instead  of  having  done  so,  on  an  im* 
mediate  provocation  proved. 

It  is  true,  that  there  are  cases,  in  which  the  killing  is 
murder,  though  there  was  no  intention  to  kill  the  de- 
ceased  in  particular.  But  they  all  stand  upon  entirely 
different  grounds  from  the  present.  The  cases  alluded 
to  are  those,  in  which  a  person  shoots  at  one  man  upon 
malice  towards  him,  and  happens  to  miss  him»  and  kill 
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another ;  or  if  he  lay  poison  for  one,  and  another  ignorantly 
take  it,  and  die ;  or  discharge  a  gun  in  a  crowd,  and  kill 
some  one,  though  not  directed  to  any  one  in  particular ; 
or,  with  the  intent  to  steal  it,  shoot  at  an  ox  and  kill  a 
man ;  such  cases  are,  all,  murder.  But  in  each  of  them, 
there  is,  at  the  instant  of  the  act  done,  Irom  whieh  the 
death  ensues,  an  intent  to  commit  a  felony,  and  an  intent 
to  commit  it  by  that  very  act.  The  law,  therefore,  holds 
the  perpetrator  responsible  for  all  consequences,  which 
flowed  from  that  act,  and  treats  him  as  if  he  had  actually 
intended  to  do,  what  be  happened,  in  execution  of  that 
purpose,  to  do.  But,  this  man,  Flowers,  was  not  killed 
in  any  efibrt  of  the  prisoner  to  slay  either  of  the  other 
men,  against  whom  he  had  been  harboring  malice,  as 
declared  by  him  to  the  Manlys.  The  enquiry,  in  this 
case  was,  therefore,  the  strictly  limited  one,  whether  the 
killing  was  upon  malice  to  the  deceased.  That  could 
not  rationally  be  inferred  from  an  evil  disposition  towards 
'  other  persons,  however  long  and  firmly  cherished  by  the 
prisoner ;  and  therefore,  according  to  our  law  of  evidence, 
and  mode  of  trial  in  criminal  cases,  that  evidence  ought 
not  to  have  been  received ;  or,  after  it  was  received  under 
the  cHTCumstanoes  in  this  case,  it  ought  not  to  have  been 
given  in  charge  to  the  jury  as  matter,  which  tended  to 
vepel  the  presumption,  that  the  prisoner,  in  killing 
Flowers,  acted  on  the  provocation,  which  he  then  received. 

Pee  Curiam.    Ordered  that  this  opinion  be  certified  to 
the  Court  below  that  they  may  proceed,  dec. 
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Tho  plea  of  Uberum  tenementum  in  an  action  of  trespaai,  q.  c.  f.  admito  the 
fact,  that  the  ptaiiitiiT  was  in  poosenion  of  the  elate  deaeribed  in  the  dec- 
laration, and  that  the  defendant  did  the  acta  complained  of»  railing  only 
the  qneation  whether  the  close  mentioned  was  the  defendant's  freehold 
or  not 

In  a  controversy  about  boundary,  the  plaintiff  may  give  in  evidence  a  recor- 
ery  in  an  ejectment  suit,  twenty-five  yean  ago,  by  one  under  whom  the 
plaintiff  claims  against  the  defendant  and  the  subeequent  abmdoiuiieot  \fj 
Uie  defendant  of  the  land  now  claimed  by  the  plaintifT. 

A  plaintiff  may  recover  damages  for  a  wrongful  entry  upon  his  land  by  a 
disseisor,  although  he  may  not  have  regained  possession  of  his  land  at  the 
time  of  the  action  brought. 

Where  a  tenant  claims  by  a  disseisin,  ripened  into  a  good  title  by  lapse  of 
time,  he  must  jbew  an  actual,  open  and  exclusive  possession  and  use  of 
the  land  as  bis  own,  adversely  to  the  title  of  the  demandant.  It  must  be 
kuown  to  the  adverse  claimant  or  be  accompanied  by  circumstances  of 
notoriety. 

Where  a  person  intends  to  place  his  fence  on  a  partiealar  line,  but  acoidaa- 
tally  places  a  small  part  of  it  on  land  claimed  by  another,  this  will  net  be 
a  possession  adverse  td  such  claimant. 

Where,  iu  running  a  line,  another  known  line  is  called  for,  and  the  distance 
gives  out  before  reaching  the  line  called  for,  the  distance  is  to  be  diaregaided* 

The  ease  of  Oreen  v.  Harman^  4  Dev.  158,  cited  and  approved. 


Appeal  from  the  Superior  Court  of  Law  of  Richmond 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Batixe  presiding. 

The  facts,  on  which  the  questions  of  law  arose  in  this 
case,  are  stated  in  the  opinion  delivered  in  this  Court. 

Badger^  for  the  plaintiff. 
Strange^  for  the  defendant. 

Daniel,  J,  This  is  an  action  of  trespass  q.  c.  f regit. 
The  pleas  are,  "  liberum  tenementum^  and  '*  liot  guilty  J' 
The  first  plea  admits  the  fact,  that  the  plaintiff  was  in 
possession  of  the  close  described  in  the  declaration ;  and 
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that  the  defendant  did  the  acts  complained  of;  raising 
only  the  question,  whether  the  close  described  was  the 
defendant's  freehold  or  not.  2  Qreenleaf  on  Ev.  Sec.  626. 
Bat  under  the  plea  of  **  not  guilty,"  the  defendant  may 
give  in  evidence  any  matters,  which  go  to  show  that  he 
never  did  the  acts  complained  of;  for  example,  that  he 
did  not  enter  the  plaintiff's  close  ;  so,  he  may  show,  that 
the  freehold  and  immediate  right  of  possession  are  in 
himself,  or  in  one,  under  whom  he  claims  title ;  thus  dis- 
proving the  plaintiff's  allegation,  that  the  right  of  posses< 
sion  is  in  him.  2  Ch-eenleaf  513.  Under  the  first  plea, 
if  it  stood  alone,  the  plaintiff  would  have  had  to  prove 
nothing  but  the  amount  of  damages  he  had  sustained ; 
and  the  burthen  of  proving  that  the  freehold  was  in  the 
defendant  (if  the  fact  was  so)  lay  upon  him.  Under  the 
other  plea  not  guilty,  (the  defendant  may  plead  double) 
the  plaintiff  was  driven  to  the  necessity  of  sustaining 
by  proof,  the  affirmative  allegation  in  his  declaration, 
that  the  defendant  broke  and  entered  his  dosCf  and  built 
thereon  his  stables* 

The  eastern  abuttal  of  the  closer  as  described  in  the 
plaintiff's  declaration,  is  Watson's  line.  The  plaintiff,  to 
show  his  constructive  possession  of  the  place,  when  the 
defendant  entered  and  built  his  stables,  began  his  evi« 
dence  by  exhibiting  a  grant,  made  to  John  McFarland 
for  150  acres  of  land,  and  dated  the  18th  of  August  1787. 
The  first  line  of  the  patent,  ran  to  Smileys  comer, 
(GuUedge's  grant  of  1774,  or  5.)  then  with,  and  beyond 
his  line  South  60,  East  180  poles,  to  a  stake  among  three 
pines  on  Watson's  line  ;  then,  with  and  beyond  it.  South 
35,  West  125  poles ;  then  North  67,  West  184  poles  to 
the  beginning.  The  plaintiff  then  introduced  a  deed» 
dated  on  the  30th  day  of  December  1816,  from  A.  Nichol- 
son to  Angus  Gilchrist,  for  the  same  land,  and  described 
by  the  same  boundaries.  He  then  proved,  that  A.  Gil- 
christ entered  and  possessed  the  said  lands  up  to  his 
death,  in  the  year  18S4,  when  he  devised  it  to  his  son 
40 
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James  Gilchrist,  who  took  it  into  possession.  James  Gil« 
Christ  conveyed  the  same  land  to  the  plaintiff,  John  Gii« 
Christ,  by  deed,  dated  the  20th  day  of  January,  in  the 
year  1840,  who  entered  and  possessed  it,  up  to  the  com- 
mencement of  this  action. 

The  distance  called  for,  in  the  plaintiff's  second  line, 
gives  out  before  it  reaches  Watson's  line  as  contended  by 
the  plaintiff;  he,  however,  insisted,  that  he  had  a  right  to 
go  to  the  Watson  line,  called  for  in  his  title  deeds;  and  he 
offered  witnesses  to  prove,  that  it  had  been  so  reputed 
and  understood  for  a  long  time.    The  defendant  objected 
to  parol  evidence,  as  inadmissible  to  establish  where 
"Watson's  line  ran,  before  the  plaintiff  had  laid  a.founda* 
tion  for  such  evidence,  by  showing  some  written  docu- 
ment, that  Watson  ever  had  a  line  for  any  land  in  that 
neighborhood,  and  he  insisted,  that  the  plaintiff  should  be 
non-suited  in  case  of  his  inability  to  produce  some  w^rit- 
tcn  document  to  that  effect.    The  Court,  however,  re- 
fused to  non-suit  the  plaintiff,  and  let  in  the  parol  evi- 
dence.    We  think  that  the  defendant  has  no  right  to 
complain  of  this ;  because,  independent  of  the  plaintiff's 
right  to  prove  a  line  of  Watson  by  reputation,  the  Court 
had  no  right  to  nonsuit,  if  the  plaintiff  was  willing  to 
risk  a  verdict  against  him.    The  defendant  did  not,  how- 
ever, rely  upon  an  error  in  that  decision,  and  stop  his  case. 
He  proceeded  and  exhibited  a  grant  for  a  100  acre  tract 
of  land  to  one  Thomas  Gaddy.dated  in  the  year  1773,anda 
deed  for  the  same  lands  from  T.  Gaddy  to  Alexander  Wat" 
son^  dated  in  the  year  1776,  and  thus,  himself,  showed  a 
line  of  Watson,  as  called  for*    Both  parties,  then  ad- 
mittedy  that  the  call  for  Watson's  line,,  in  the  plaintiff's 
title  deeds,  must  be  the  Western  boundary  line  of  the 
Gaddy  grant.    And  where  that  Western  line  ran,  or  lay, 
was  the  bone  of  contention  between  the  parties. 

The  plaintiff  insisted  that  the  red  dotted  line,  designated 
as  X.  N.  Y,,  was  the  true  Watson  line.  And  the  defen- 
dant, (who  had  married  Watw)n*s  daughter,  and  had  pur- 
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ohased  of  him,  the  two  tracts  of  land  mentioned  on  the 
plot»  to-ioit :  the  Gaddy  grant  of  100  acres,  and  the  Alex- 
der  Watson  grant  of  250  acres,)  insisted  that  the  blaek 
line,  designated  as  running  from  black  L.  to  2,  was  the 
Eastern  boundary  of  the  John  McFarland  grant,  and  was 
the  Watson  line  called  for  in  the  boundaries  of  the  plain* 
tiff's  deeds.  If  his  position  was  true,  the  locus  in  quo, 
would  be  the  defendant's  freehold.  The  land  had  been 
granted,  and  if  the  stables  were  within  the  boundaries  of 
the  plaintiff's  title-deeds,  then  the  long  continued  adverse 
possession  of  the  John  McFarland  land,  from  1816,  to 
1843,  under  colour  of  title,  would  bar  McFarland  and  his 
heirs,  and  give  a  good  title  to  the  plaintiff.  The  plaintiff 
proved,  that  he  had  cleared  a  field  of  SO  or  40  acres,  soon 
after  he  purchased  the  land  in  the  year  1840,  up  to  within 
eighty  yards  of  the  stables,  and  they  were  built  by  the 
defendant  in  the  year  1843.  The  defendant  then  proved 
that  he  had  a  field,  and  had  continued  in  possession  of  it, 
claiming  under  the  colour  of  title  he  derived  from  Wat* 
son,  for  more  than  seven  years. 

He  proved,  that  his  field  extended  West  of  the  red 
dotted  line  N,  Y,  To  repel  the  force  of  this  testimony, 
the  plaintiff  offered  the  record  of  an  action  of  ejectment, 
which  had  been  brought  by  Angus  Gilchrist,  as  lessor  of 
the  plaintiff,  against  the  defendant,  in  1819  or  1820,  in 
consequence  of  a  controversy,  that  then  arose  between 
them,  about  the  said  boundary  line,  in  which  there  was 
a  verdict  and  judgment  for  the  plaintiff.  This  evidence 
was  objected  to  by  the  defendant,  but  was  admitted  by 
the  Court:  We  think,  that  the  Judge  did  right  in  ad- 
mitting the  evidence,  for  the  purpo^  for  which  it  was 
offered  in  this  case.  The  land  was  described  in  the  de- 
claration in  that  suit,  in  the  same  manner  as  it  is  in  the 
jNresent  declaration,  and  in  the  grant  to  McFarland ;  and 
on  the  recovery  by  Angus  Gilchrist,  the  present  defendant 
abandoned  the  land  on  the  Western  side  of  the  line  N.  K 
as  having  been  recovered  in  that  suit,  upon  the  grouwl 
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that  N.  Y.  was  the  boundary  between  the  parties ;  or,  at 
least,  the  plaintiff  so  contended,  and  it  was  a  prc^r  qaes« 
tion  for  the  jary,  whether  the  defendant  had  so  abandoned, 
and  if  so,  for  what  reason.  For  it  would  be  an  ai^OHient 
for  the  plaintiff  upon  the  question  of  boundary,  if  the  de« 
fendant  had  admitted  as  far  back  as  twenty-five  years, 
that  the  boundary  was  in  truth  as  the  plaintiff  now  claims* 
Now,  to  that  end,  it  was  material  to  give  in  evidence,  the 
record  of  the  former  suit,  in  order  to  show  for  what  land, 
and  by  what  boundaries,  the  recovery  there  was,  and  thus 
satisfy  the  jury  of  the  defendant's  reasons,  inunediately 
after  that  trial,  for  removing  his  fence  and  placing  it 
where  he  did. 

The  defendant  contended,  that  the  plaintiff  could  not 
maintain  this  action,  though  he  had  establidied  his  title 
up  to  the  red  dotted  line  X.  F.,  because  he  had  not  re- 
gained possession  of  the  locus  in  quo  at  the  date  of  his 
writ.  The  Court  said,  that  this  action  might  be  main- 
tained for  the  first  entry,  if  the  plaintiff  had  a  constructive 
possession  of  the  locus^  at  the  time  the  wrongful  entry  of 
the  defendant  was  made,  although  he  had  not  regained 
possession  at  the  date  of  the  writ.  We  concur  in  this 
opinion,  and  have  given  our  reasons  in  Smith  v.  Ingram 
4*  others^  decided  at  this  term.  The  defendant  also  in- 
sisted that  at  the  time  the  act  complained  of  was  com- 
mitted, he  was  as  much  in  possession  as  the  plaintiff. 
The  Court  charged  the  jury,  that^  if  the  defendant,  when 
he  removed  his  fence,  after  the  trial  in  the  ejectment,  in* 
tended  to  place  it  on  the  red  line  X.  F.,  so  as  not  to  en- 
close any  land  West  of  that  line,  but  did  by  mistake  place 
it  so  as  to  include  a  part  of  the  land  West  of  that  line, 
it  would  not  avail  to  give  htm  possession  up  to  the 
line  If.  /•  even  if  that  was  the  boundary  of  the  Wat- 
son grant  of  250  acres.  We  see  no  error  in  this  part 
of  the  charge  of  his  Honor.  Where  the  tenant  claims 
by  a  disseisin  ripened  into  a  good  title  by  lapse  of  time, 
he  must  show  an  actual,  open^  and  exclusive  posseasion 
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and  use  of  the  land  as  his  own,  adversely  to  the  title  of 
the  demandant  It  must  be  knovm  to  the  adverse  claim- 
ant or  be  accompanied  by  circumstances  of  notoriety. 
3  Oreenleaff  5,  557.  If  the  defendant  intended  to  place 
his  fimce  on  the  line  and  to  abandon  all  the  land  west  of 
that  line,  (which  was  a  question  proper  for  the  jury,)  then, 
the  accidental  drcumstance  of  the  labourers  in  erecting 
the  fence,  placing  a  small  part  of  it  west  of  the  line, 
would  not  satisfy  the  requirements  of  the  law,  that  the 
defendant's  possession  west  of  that  line,  must  be  adverse 
to  tiie  title  of  Gilchrist.  Green  v.  Harmon^  4  Dev*  108. 
The  defendant  insisted,  that  the  plaintiff  must  stop  at  the 
termination  of  his  distance,  and  then  his  eastern  line 
most  be  the  black  line,  L.  Z^  as  there  was  no  evidence  of 
a  Watson  line  in  1787,  or  at  any  period  anterior  thereto. 
Where  another  known  line  is  called  for,  and  the  distance 
gives  out  before  reaching  the  line  called  for,  the  distance 
is  to  be  disregarded.  The  defendant  is  mistaken,  when 
he  says,  there  was  no  evidence  of  a  Watson  line  in  1787, 
or  before.  For  Watson  purchased  the  Gaddy  tract  of 
land  in  1776 ;  and  the  lines  of  that  tract,  after  that  date, 
were  called  Watson's  lines,  as  we  learn  from  Watson 
himself,  in  his  survey  of  his  grant  for  250  acres,  surveyed 
the  10th  of  November,  1785.  In  that  survey,  the  lines 
of  the  Gaddy  land,  are  called  Watson's  lines.  And  whe- 
ther this  evidence  was  furnished  on  the  trial  by  the  plain- 
tiff <Nr  the  defendant,  is  now  quite  immaterial.  The 
defendant  insisted,  that  the  line  H.  I.  was  the  western 
line  of  the  Watson  grant  of  25a  acres ;  and  that  he  had 
been  in  possession  for  more  than  seven  years,  of  the 
lapped  part,  before  the  plaintiff  took  possession  in  the 
year  1840 ;  and  he  contended  that  his  seven  years  pos- 
session under  Watson's  grant,  gave  him  a  better  title  to 
the  locus  in  quo^  than  the  plaintiff. 

The  answer  to  this  portion  of  the  defence  is,  that  the 
seven  years  possession  by  the  defendant  of  the  lapped 
part,  oould  not  be  made  out,  without  resorting  to  the 
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possession  of  the  very  small  part  of  the  land,  that  was 
by  mistake,  included  within  the  defendant's  fence,  when 
he  in  fact  intended,  as  the  jury  have  found,  to  place  it  on 
the  red  line.  That  possession  of  the  land  by  the  defen- 
dant, inside  of  the  fence  west  of  the  red  line,  was  not  an 
adverse  possession,  in  the  opinion  of  the  Judge  and  jury; 
and  a  seven  years  possession  (not  adverse)  never  ripens 
the  tenant's  title  into  a  perfect  title.  For  an  adverse 
possession  is  one  taken  exclusively  and  upon  a  claim  to 
hold  as  his  own  against  the  true  owner. 

We  cannot  discover  any  error  in  the  decisions  ef  the 
Judge,  unless  it  may  be  the  admission,  in  evidence,  of  the 
judgment  and  execution  against  John  McFarland :  if, 
indeed,  that  be  an  error.  The  title  deeds  exhibited  by 
the  plaintiff,  beginning  with  that  from  Nicholson,  and 
the  evidence  of  the  continued  possession  from  the  year 
1816  up  to  this  time,  gave  him  just  as  good  a  title,  with- 
out the  judgment  and  execution,  as  with  them.  They, 
therefore,  were  immaterial  to  the  plaintiff's  right  to  re- 
cover in  this  action ;  and  being  so,  it  is  not  necessary 
that  we  should  decide  on  their  validity,  as  their  admission 
in  evidence  by  the  Judge  was  immaterial,  and  therefore 
founds  no  ground  for  a  new  trial. 

Per  Curiam.  Judgment  affirmed. 
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JAMES  LEMIT  TO  THE  USE  OF  BURTON  HATHAWAY  vs. 

JOHN    FREEMAN. 

When  a  Sheriff  retnms,  that  a  writ  came  to  his  bands  *'too  lata  to  execnta,** 
the  writ  bavisg  been  delivered  to  him  more  than  ten,  but  less  than  twenty 
days  before  the  term  of  the  Court,  be  is  liable  to  the  penalty  ef  (ire  han« 
dred  dollars,  prescribed  by  the  Statute,  Rev.  Stat  ch.  109,  tec.  18,  for 
making  a  false  return. 

Appeal  from  the  Superior  Court  of  Law,  of  Chowan 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Caldwell  presiding. 

This  is  an  action  against  the  Sheriff  of  Bertie  for  $500 
for  making  a  false  return  of,  ''too  late  to  hand  to  execute 
in  time,**  on  a  capias  ad  respondendum,  sued  out  from  the 
Superior  Court  of  Chowan  by  James  Lemit  to  the  use  of 
Burton  W.  Hathaway  against  William  H.  Capehart,  and 
George  W.  Capehart ;  and  was  tried  on  nil  debet  pleaded. 
The  writ  was  delivered  to  the  defendant,  seventeen  days 
before  the  term  to  which  it  was  returnable,  and  the  re- 
turn was  made  in  the  defendant's  name  by  his  deputy. 
Upon  evidence  of  those  facts,  given  on  the  part  of  the 
plaintiff,  the  defendant  insisted  that  the  plaintiff  could 
not  recover :  first,  because  he  had  not  given  evidence, 
that  either  of  the  Capeharts  was  an  inhabitant  of  Bertie, 
or  was  in  that  County,  while  the  defendant  had  the  writ : 
and  secondly,  because  the  writ  was  not  delivered  twenty 
days  before  the  sitting  of  the  Court  A  verdict  was  taken 
for  the  plaintiff,  with  leave  to  the  defendant  to  move  to 
set  it  aside  and  enter  a  non-suit,  if  for  either  of  those 
reasons  the  law  was  against  the  plaintiff;  and  afterwards 
the  Court,  on  the  motion  of  the  defendant,  did  set  the 
verdict  aside  and  gave  judgment  of  non-suit|  and  the 
plaintiff  appealed. 

Heathf  for  the  plaintiff. 

A,  Moore,  for  the  defendant. 
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RuFPiN,  G.  J.  If  Hathaway  had  sued  the  defendant  for 
not  execating  the  writ,  or  for  a  false  return  of  non  est 
inventus^  it  would  have  been  incumbent  on  him  to  allege 
and  establish,  that  the  defendants  in  the  writ  were  in  the 
Sheriff's  County.  But  th*iGtt  circumstance  has  no  applica- 
tion to  an  action  for  the  penalty  for  such  a  return  as  this, 
which  falsely  alleges  that  the  writ  came  to  hand  too  late 
to  be  executed — even  if  the  defendants  therein  were  in 
the  County. 

The  case  therefore  depends  on  the  second  point  made 
on  the  trial ;  which  is  the  only  one  which  is  argued  here. 

The  Act  of  1777,  ch.  115,  sec.  14,  provides,  that  all  writs 
in  the  Superior  Courts  shall  be  executed  at  least  ten  days 
before  the  beginning  of  the  term,  to  which  they  shall  be 
returnable  ;  and  that  process  executed  at  any  other  time 
shall  be  adjudged  void  on  the  plea  of  the  defendant. 
Rev.  Stat.  cA.  31,  sec.  53.  The  Act  of  the  same  year,  ch. 
118,  sec.  S,  enacts,  that  every  Sheriff  shall  execute  all 
writs  to  him  directed,  and  make  due  return  thereof  under 
the  penalty  of  £50  (fixed  at  8100  in  1821)  for  each  neg- 
lect, where  the  process  is  delivered  twenty  days  before 
the  sitting  of  the  Court,  to  which  it  is  returnable,  to  be 
paid  to  the  party  grieved,  by  order  of  the  Court  on  motion. 
The  section  then  proceeds:  **  And  for  every ^false  return 
the  Sheriff  shall  forfeit  and  pay  £50,  (raised  to  f  500  in 
1836)  one  moiety  thereof  to  the  party  grieved,  and  the 
other  moiety  to  him  or  those  who  will  sue  for  the  same, 
and  be,  moreover,  liable  to  the  action  of  the  party  grieved 
for  damages."    Rev.  Stat.  ch.  t09,  sec.  18. 

In  the  first  place,  it  seems  clear,  that  the  return  is 
false ;  for  the  writ  was  delivered  in  time  to  give  the 
sheriff  seven  clear  days,  in  which  he  might  have  served 
the  writ  It  did  not  ^  come  to  hand  too  late  to  execute 
in  time**  Indeed,  the  defendant's  counsel  admitted,  that 
an  action  would  lie  on  this  return  for  the  party  grieved 
for  his  damages.  He  contended,  however,  that  the  pen- 
alty was  not  given  in  such  a  case ;  but  that  the  correct 


JUPJE  TERM,  1841  .    319 

Lomit  V.  Frecmao. 

exposition  of  the  Act  is,  that*  as  the  first  clause  gives 
the  amercement,  for  not  making  any  retam*  only  when 
the  writ  has  been  delivered  twenty  days,  the  second 
clause  gives  the  penalty  for  the  false  return  of  only  such 
a  writ,  as  that  before  specified  ;  that  is  to  say^  one  de^ 
livered  twenty  days.  But  the  language  of  the  two  parts 
of  the  section  does  not  bear  out  that  construction.  The 
amercement  is  given  expressly,  and  only,  for  not  return- 
ing a  writ,  that  had  been  delivered  twenty  days  at  least 
The  succeeding  clause,  which  gives  tAe  penaky  for  a 
false  return,  is  not  thus  expressly  restrained  to  a  writ, 
that  had  been  thus  long  delivered  ;  nor  does  it  use  the 
words,  "  such  writ,"  or  any  other  term  of  reference  to 
the  preceding  provision.  But  in  the  most  enlarged 
phrase  it  declaresi  that  for  every  false  return^  the  sheriflf 
shall  incur  the  forfeiture.  If,  however,  the  two  cases  of 
making  no  return,  and  of  making  a  false  return,  stood  on 
the  same  reasons,  the  Court,  in  order  to  efiectuate  the 
apparent  legislative  intention,  wouldf  probably,  feel  au- 
thorised to  restrain,  by  construction,  the  general  terms, 
used  respecting  the  false  return,  to  the  particular  case 
before  specified,  of  a  writ  delivered  twenty  days.  Bat 
the  two  duties  are  very  diflerent.  It  was  well  under- 
stood, that  sherifis  could  not  return  writs  to  various 
Courts  in  distant  parts  of  the  State,  if  the  parties  were 
at  liberty  to  put  them  into  his  hands  up  to  the  last  day* 
Therefore,  the  law  does  not  give  an  amercement  to  one, 
who  will  not  return  it.  But  no  such  reason  applies  to  a 
false  return  ;  for  the  fault  in  that  case  is,  altogether,  on 
the  part  of  the  ofiicer.  He  may  not  be  obliged  to  go  to 
the  Court  or  return  the  writ — at  least,  not  under  pain  of 
amercement.  But,  if  he  does  go  there,  and  undertake  to 
vetnm  the  writ,  he  ought  to  return  it  truly.  There  is  no 
reason  why  he  should  not.  If  he  had  served  the  writ,  as 
he  might,  surely  the  law,  although  it  would  not  fine  for 
not  returning  it,  would  not  leave  it  to  him  to  return  cepi 
carpuSf  or  non  est  inveniuSf  at  his  option*  The  Act  never 
41 
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meant  to  confer  the  privilege  of  falsehood  in  any  case* 
though  in  some  cases  it  would  not  fine  for  not  making 
a  return.  Therefore,  there  is  no  ground,  on  which  the 
Court  is  at  liberty  to  disregard  the  words  of  the  statute^ 
by  holding  that  the  forfeiture  is  not  incurred  by  "every" 
false  return. 

Some  doubt  was  at  first  entertained,  whether  this  re- 
turn of  *'  too  late  to  hand''  was  in  its  nature  such  an  an- 
swer to  the  writ,  as  to  amount  to  one  of  those  returns^ 
which  the  Legislature  meant*  But  upon  consideration 
we  think  it  is.  It  is  a  recognised  return,  and  has  long 
been.  Com.  Dig.  Rctom  D.  1,  F.  2,  3.  If  false,  it  works 
a  prejudice  to  the  party,  like  other  false  returns.  Indeed, 
one  of  the  objects  of  the  iSt.  1%  Ed.  1,  ch.  39,  was  to  give 
a  remedy  for  falsely  making  this  return  of  Tarde.  After 
reciting  that  Sheriffs  will  not  return  writs^  and  also  that 
they  return  them  falsely,  it  provides,  that  *'  such  as  do 
fear  the  malice  of  Sheriffs  shall  deliver  their  writs  in  the 
open  County,  and  may  take  of  the  sherilTor  under-sheriff 
a  bill,  wherein  the  names  of  the  demandants  and  tenants 
mentioned  in  the  writ  shall  be  contained,  and  that  the 
^eal  of  the  sheriff  or  under-sheriff  shall  be  put  to  the  bill 
for  a  testimony,  and  that  mention  shall  be  made  of  the 
day  of  deliverance  of  the  writ :  And  that,  if  the  sheriff 
will  not  return  writs  delivered  to  him,  and  it  be  found  by 
inquest  before  the  parties  of  assize,  that  the  writ  w^as  de* 
livered  to  him^  then  damages  shall  be  awarded  to  the 
plaintiff  or  defendant :"  "And  by  this  mean,"  it  is  added, 
"  there  shall  be  remedy,  when  the  sheriff  returneth,  that 
the  writ  came  too  late,  whereby  he  could  not  execute 
the  King's  command."  So  it  appears  clearly  enough,, 
that  this  is  one  of  those  false  returns  anciently  complained 
of,  as  being  made  by  the  malice  of  sheriffs,  and  ren^died. 
by  Act  of  Parliament.  Other  parts  of  our  Act  of  '77, 
which  require  the  sheriff  to  mark  on  the  process  the  day 
he  received  it,  and  giving  the  forfeiture  and  damages  for 
a  false  return,  have  the  same  purpose.    It  is  said,  indeed. 
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by  Chief  Baron  Gontns,  that  Tarde  is  not  a  good  retarn 
upon  a  capias  ad  respondendum.  He  cites  no  authority 
for  the  position,  and  assigns  no  reason  for  it ;  though, 
doubtless,  it  may  be  received  as  law  in  Ejigland  upon  his  au* 
thority  alone,  and  the  reason  may  lie  in  the  nature  of  that 
writ  there.  Rut,  as  by  our  Statute,  it  is  expressly  made 
the  leading  process,  and  the  day  of  its  delivery  is  to  be 
marked  on  it,  and  a  time  is  limited  for  its  execution,  it  is, 
we  think,  within  the  meaning  of  that  part  of  the  Act  of 
'77,  which  makes  it  penal  on  the  sheriflf  to  make  a  false 
return  of  a  writ. 

The  judgment  therefore  must  be  reversed,  and  judg* 
mcnt  entered  for  the  plaintiff  according  to  the  verdict. 

Per  Curiam.     Judgment  reversed  and  judgment  for  the 
plaintiff. 


THE  STATE  vm.  GEORGE,  A  SLAVE. 

The  acts  and  declarations  of  an  accomplice  are  evidence  when  they  are  part 
of  the  ret  geHa,  and  done  in  fartherance  of  the  common  design. 

Bat  to  make  the  acts  or  declarations  of  another,  evidence  against  a  prisoner, 
a  conspiracy  or  common  design  between  them  must  be  established. 

Appeal  from  the  Superior  Court  of  Law  of  Granville 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Manly  presiding. 

The  prisoner  was  separately  tried  upon  an  indictment, 
in  which  he  was  charged  as  principal,  and  Mary  Mead* 
ows  as  accessary  before  the  fact,  with  the  murder  of 
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James  Meadows.  In  the  coarse  of  the  trial,  a  witness 
for  the  State,  having  been  examined  as  to  some  other 
matter,  was  then  interrogated  by  the  Solicitor  for  the 
State,  as  to  the  acts  and  declarations  of  Mary  Meadows, 
tending  to  show  hostility  to  her  husband,  and  an  intention 
to  cause  some  great  bodily  injury  to  be  inflicted  upon 
him.  This  was  objected  to  by  the  prisoner's  counsel,  but 
the  Solicitor  stating  at  the  same  time,  that  he  then  in- 
tended to  call  witnesses  to  prove  a  conspiracy  between 
Mary  Meadows  and  the  prisoner,  it  was  admitted  by  the 
Court. 

Evidence  was  then  introduced  to  shew  a  guiUy  con- 
nexion between  the  prisoner  and  Mary  Meadows,  which 
it  is  not  thought  necessary  to  repeat. 

In  another,  and  subsequent  stage  of  the  cause,  after  a 
recess,  and  before  re-commencing  the  examination  of 
witnesses,  the  prisoner's  counsel,  addressing  the  Court, 
remarked,  they  supposed  it  was  unnecessary  to  repeat 
the  objection  already  made,  to  evidence.  To  which  the 
Court  replied,  it  was  deemed  unnecessary  ;  that  objec* 
tion  would  be  considered  as  made  to  all  testimony  of  the 
same  kind.  If  they  desired,  however,  to  make  a  point  as 
to  the  admissibility  of  other  evidence  upon  other  grounds, 
it  ought  to  be  mentioned. 

No  exception  is  taken  to  the  instructions  given  to  the 
jury.  There  was  a  rule  for  a  new  trial,  on  account  of 
improper  testimony.  Rule  discharged.  Judgment  and 
appeal. 

Attorney  General,  for  the  State. 

Badger,  E.  G.  Reade,  and  Gilliam,  for  the  defendant. 

Nash,  J.  The  prisoner  is  indicted,  together  with  Mary 
Meadows,  for  the  murder  of  James  Meadows,  her  hus- 
band, the  first  as  principal,  and  the  second  as  accessary 
before  the  fact.  The  prisoner  was  tried  alone.  On  the 
trial  a  witness  was  called  to  state,  **acts  and  declarations 
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of  Mary  Meadows,  tending  to  show  hostility  to  her  hus- 
band, and  an  intention  to  cause  some  great  bodily  injury 
to  be  inflicted  on  him.''  Objection  being  made,  on  behalf 
of  the  prisoner,  the  prosecuting  oflicer  stated,  he  intended 
to  introduce  witnesses  to  prove  a  conspiracy  between  the 
prisoner  and  Mary  Meadows.  The  evidence  was  ad- 
mitted  by  the  Court*  What  these  acts  were,  or  what 
were  the  declarations  of  Mary  Meadows,  the  case  docs 
not  inform  us,  any  further,  than  that  they  tended  to  show, 
the  state  of  Aer  feelings  towards  the  deceased.  An  ac* 
complice  is  certainly  a  competent  witness,  either  for  or 
against  a  partner  in  the  perpetration  of  the  oflence,if  he 
be  not  a  party  to  the  record  ;  and  if  he  be,  his  declara- 
tions will  be  heard,  under  certain  restrictions.  A  simple 
bald  declaration  will  not  be  received,  unless  it  be,  in  it- 
self, an  act ;  as  in  treason,  to  make  it  evidence,  it  bo  ac- 
companied  by  an  act,  of  which  it  is  explanatory ;  for 
which  act.  his  accomplices  are  responsible  ;  and  the  de- 
claration must  be  a  part  of  the  res  gesta^  and  be  done  in 
furtherance  of  the  common  design.  The  American  Fur 
Company  v.  United  States^  2d  Peters  364.  Gooding^s  case^ 
12  Whe.  460,  1  Phil,  on  Ev.  414,  4th,  Haw.  P.  C.  Book 
2nd,  ch.  46,  sec  34.  Cabincss  v.  Martin  and  others,  4 
Dev.  110.  1^^  Greenleafs  Ev.  345.  State  v.  Poll  ^ 
Lavinia,  4th  Haw.  The  declarations  and  acts  of  Mary 
Meadows  had  none  of  the  qualities,  rendering  them  evi- 
dence against  the  prisoner.  The  acts,  as  far  as  the  case 
discloses,  were  not  such  as  be  was  answerable  for,^  nor 
were  they  dono  in  furtherance  of  the  common  design, 
to  wit :  to  murder  James  Meadows.  They  were  descrip- 
tive, simply  and  entirely,  of  her  feelings  towards  her  hus- 
band, without  pointing  in  the  most  remote  manner  to  the 
prisoner.  For  this  reason,  if  there  was  no  other,  I  should 
send  the  case  back  to  another  jury. 

But  there  is  another,  and  still  more  formidable  objection 
to  the  sustaining  of  the  verdict,  in  this  case.  The  prose- 
cuting officer,  when  he  oilcrcd  in  evidence  these  acts  and 
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murder  Jamos  Meadows,  was  proved,  the  prisoner,  so  far 
as  this  question  is  concerned,  would  have  been  conclu- 
ded ;  unless  he  had  set  forth  in  his  exception,  some  legal 
objection  to  it — as  that  it  was  a  conspiracy  to  commit 
some  other  crime;  and  the  acts  and  declarations  of  Mary 
Meadows,  in  furtherance  of  the  common  desigUi  would 
have  been  evidence  against  him.  The  case  states,  that, 
♦*it  is  unnecessary  to  go  into  particulars:'*  that  is,  of  the 
guilty  connexion  ;  but  the  notes  of  the  presiding  Judge 
were  sent  up.  I  have  not  looked  into  them,  as  they  con- 
stitute no  part  of  the  case.  Ghdityiris  Case  5th  Ire.  403. 
It  is  objected,  that  these  particulars  ought  to  have  been 
ret  out  by  the  prisoner,  in  the  case.  I  cannot  see  to 
what  purpose  or  effect.  To  my  apprehension,  the  prisoner 
has  omitted  nothing  it  concerned  his  interest  to  state.  If 
a  bill  of  exception  does  not  state  correctly  the  matter  ex- 
cepted to,  the  Judge  is  not  bound  to  sign  it ;  otherwise 
he  is.  Here,  he  has  signed  it,  and  we  must  consider  it, 
as  stating  all  that  was  necessary.  It  is  further  stated  in 
the  case,  that  the  prisoner  did  not  complain  of  the  charge. 
No,  the  complaint  is,  that  the  declarations  of  Mary 
Meadows  were  admitted  without  proof  of  the  existence 
of  a  conspiracy,  which  alone,  could  legalize  them  ;  and 
this  appears,  upon  the  face  of  the  case.  I  have  little 
doubt,  that  much  more  was  proved  at  the  trial,  upon  this 
particular  point,  than  is  stated  in  the  case,  but  I  must 
decide  it  as  it  is ;  I  cannot  look  out  of  the  bill  of  ex- 
ceptions. 

When  the  declarations  were  first  ofiered,  they  were 
objected  to  ;  and  when  the  guilty  connexion  was  proved, 
the  motion  to  reject  them  was  again  renewed  in  substance^ 
What  more  the  prisoner  could  do,  I  cannot  perceive.  It 
appears  to  me.  he  did  all,  through  his  counsel,  it  was 
necessary  or  proper  for  him  to  do,  to  bring  his  objection 
before  the  Court.  It  surely  was  not  necessary  for  him  to 
ask  for  an  instruction  from  his  Honor,  that  these  acts  and 
declarations  of  Mary  Meadows  were  not  evidence  against 
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hun.  His  Honor  had  already  decided^at  they  were.  I 
consider  the  declarations  and  acts  of  Mary  Meadows,  as 
given  to  the  jury,  without  proof  of  any  conspiracy  be- 
tween her  and  the  prisoner ;  and>  in  this  there  was  error. 
In  my  opinion^  the  prisoner  is  entitled  to  a  venire 
de  novo. 


Daniel,  J.  As  to  the  prisoner's  liability  to  be  affected 
by  the  confessions  of  others,  it  may  be  remarked,  in  geii-  ^ 
era],  that  the  principle  of  the  law  in  civil,  and  criminal 
cases,  is  the  same.  In  civil  cases,  when  once  the  fact  of 
agency  or  partnership  is  established,  every  act  and  dec- 
laration of  one,  in  furtherance  of  the  common  business^ 
and  until  its  completion,  is  deemed  the  act  of  all.  And 
so,  in  cases  of  conspiracy,  riot,  or  other  crime,  perpetra- 
ted by  several  persons,  when  once  the  conspiracy  or  com- 
bination is  established,  the  act  or  declaration,  making  a 
part  of  the  res  gesta,  of  one  conspirator  or  accomplice  ill 
the  prosecution  of  the  enterprise,  is  considered  the  act 
of  all,  and  is  evidence  against  all.  Each  is  deemed  to 
assent  to,  or  eommand,  what  is  done  by  any  other  in  fur- 
therance of  the  common  object.  But  after  the  common 
enterprise  is  at  an  end,  no  one  is  permitted,  by  any  sub- 
sequent act  or  declaration  of  his  own,  to  affect  the  others. 
.  I  Greenleaf^s  Evi»  233.  State  v.  Poll  and  LavinUit  1 
Hawks,  442.  United  States  v.  Goqding^  1 2  Wheat,  459. 
2  PeUrs'  Rep.  358.  2  Stark.  Evi.  232,  2374  Roscoe  oH 
Evi.  60.  The  State,  h&d,  first,  to  establish  a  conspiracy 
between  the  prisoner  and  Mrs.  Meadows,  to  murder 
Meadows,  before  any  evidence  of  declarations  of  hers, 
were  admissible  against  him.  The  C£ise  states,  that  evi- 
dence was  introduced  to  show,  "  a  guilty  connexion  be- 
tween the  prisoner  and  Mary  Meadows,  which  it  is  not 
thought  necessary  to  repeat.''  How  then  can  we  see,  or 
say,  that  any  conspirac}^  ever  existed  between  the 
prisoner  and  Mary  Meadows  to  murder  the  deceased,  or 
42 
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to  do  him  some  great  bodily  harm."  **  A  guilty  cannex* 
iov!^ — what  about  ?  what  do  these  words  mean  ?  I  mutt 
confess  I  cannot  tell.  I  cannot  say  that  a  combinatioD 
or  conspiracy  between  them,  to  kill  the  deceased*  is  the 
plain  meaning  of  the  aforesaid  words.  And  without  a 
combination  or  conspiracyt  between  the  prisoner  and 
Mary  Meadows,  to  kill  or  do  some  great  bodily  harm 
to  the  deceased,  the  acts  or  declarations  of  Mary 
Meadows,  relating  to  that  subject,  could  not  lawfully 
be  given  in  evidence  against  the  prisoner.  The  pris- 
oner moved  for  a  new  trial,  because  the  Court  permitted 
the  declarations  of  Mary  Meadows  (without  oath,  or 
an  opportunity  of  cross-examination,)  to  be  given  in  evi- 
dence against  him.  The  State  replied,  that  there  was 
'*  evidence  introduced  to  show  a  guilty  connexion  between 
you  and  her."  Can  this  answer  be  a  satisfaction  of  the 
previous  requirements  of  the  law,  before  acts  or  declara- 
tions of  others,  are  admissible,  as  evidence  against  a 
prisoner?  I  think  not,  and  am  of  opinion,  that  a  new  trial 
should  be  granted. 

It  is  said,  that  it  was  the  prisoner,  who  tendered  the 
bill  of  exceptions ;  and  it  was  his  duty  to  state  the  fact* 
(if  it  was  a  fact}  that  the  declarations  of  Mary  Meadows 
were  admitted  in  evidence  against  him,  when  no  combi* 
nation  between  her  and  him,  to  kill  the  deceased,  had 
been  established.  And,  I  ask,  if  he  has  not  done  so?  If 
there  had  in  fact  been  a  combination  to  kill,  proven  on 
the  trial,  then  the  Judge  ought  to  have  refused  to  sign 
this  bill  of  exceptions. 


RuppiK,  C.  J.  I  think  there  ought  to  be  a  ventre  de 
notTo,  upon  the  ground,  simply,  that  the  acts  and  declara- 
tions of  the  woman,  which  wiere  given  in  evidence,  are 
not  of  such  a  nature,  as  can  affect  the  prisoner.  To  m^ke 
the  acts  and  declarations  of  one  person,  those  of  another,  or 
to  allow  them  to  operate  against  another,  it  must  appear. 
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tkat  there  was  a  common  interest  or  purpose,  between 
them )  as  applied  to  the  case  before  us,  that  there  was  a 
conspiracy  to  murder  the  deceased,  formed  between  his 
wife  and  the  prisoner.  But,  that  is  not  all  which  ought 
to  appear ;  before  the  acts  or  declarations  of  one  of  the 
conspirators  can  be  received  against  another,  it  must  be 
shown,  that  they  were  acts  done  and  declarations  uttered, 
in  furtherance  of  the  common  design,  or  in  execution  of 
the  conspiracy.  They  must  be  acts  and  declarations  of 
the  one,  that  were  authorised  by  the  other,  or  such  as 
became  necessary  in  the  prosecution  of  the  joint  business 
or  criminal  conspiracy.  It  has,  indeed,  been  held  in  this 
State,  that  the  declarations  of  one  of  the  parties,  unless 
they  accompany  acts,  so  as  to  come  within  the  rule  of 
/Mitf  rtt  gest(df  can  only  be  received  against  himself. 
Poll  4*  Lavinia's  case^  I  Hawks.  442*  But,  admitting 
that  to  be  too  strict  a  rule,  no  case  has  carried  the  doctrine 
further  than  has  been  just  mentioned  ;  that  is,  that  the 
acts  and  declarations  must  be  such  as  relate  to  the  com- 
mon business,  or  purpose,  and  in  furtherance  of  it.  Now, 
this  evidence  does  not  appear  to  be  of  that  character.  I 
do  not  deem  it  material,  or,  rather,  so  indispensable,  that 
the  conspiracy  should  have  been  established  in  the  first 
instance,  that  the  judgment  should  be  reversed  on  that 
ground  merely.  Though  that  is  the  more  natural,  and 
convenient  order  of  proof,  it  would  be  sufficient  to  support 
the  conviction,  if  it  was  made  to  appear  on  the  trial ;  so 
as  to  show  that,  on  the  whole,  there  was  no  prejudice  to 
the  justice  due  the  prisoner.  But,  supposing  a  conspiracy 
to  murder  the  deceased  to  have  been  shown  in  this  case  ? 
That  does  not  seem  to  be  any  such  connexion  between  that 
conspiracy,  and  the  evidence  given  of  the  woman's  act, 
and  dedarattons,  as  conveys  to  the  mind  the  slightest  im* 
pression,  that  they  were  in  furtherance  of  the  common 
purpose.  If,  for  example,  a  conspiracy  between  these 
persons  appeared,  for  having  the  deceased  murdered; 
and  tiien  Mary  Meadows  had  procured  another  person  to 
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do  the  deed,  that  act  of  her's  and  any  instractions  Ae 
gave  for  the  mode  of  executing  it,  might  be  evidence 
against  the  prisoner.  Boti  the  evidence,  in  this  case,  was 
entirely  of  a  different  kind ;  being  nothing  more  than 
paked  indications  of  her  personal  hostility  to  her  husband, 
and,  of  her  intention  to  have  great  bodily  harm  done  to 
him.  It  cannot  be  seen  that  those  acts  or  declarations 
were  calculated  or  designed  to  bring  about  the  killing  of 
)ier  husband,  or,  in  any  manner,  furthered  the  common 
purpose  between  the  prisoner  and  herself. 

On  this  ground,  I  think  the  judgment  erroneous.  I  own 
that,  I  an^  entirely  of  a  different  opinion  from  that  of  mj 
brethren,  as  to  the  consequences  of  the  deficiencies  in  the 
bill  of  exceptions.  It  is  to  be  recollected  that  this  is  a  Court 
of  errors,  and  that  every  verdict  and  judgment  prove  to  us 
their  own  correctness,  until  the  contrary  appear.  There 
is  no  co^e' sent  here,  no  report  of  evidence,  on  which  we 
are  to  see  all  the  facts  set  forth,  that  are  legally  sufficient 
to  authorise  the  judgment  given.  But  it  lies  upon  the 
appellant  to  allege  an  error,  and  then  to  set  forth,  in  his 
exceptions,  such  of  the  facts  of  the  case,  as  will  show  the 
opinion  to  which  he  objects,  to  be  erroneous  in  point  of 
law.  The  bill  of  exceptions  is  the  production  of  the  ap- 
pellant, and  contains  his  words,  with  the  signature  and 
lineal  only,  of  the  Judge  to  verify  it.  Thus  looked  at,  it 
$eems  plain  to  me,  when  the  prisoner's  exception  says^ 
that  evidence  was  given  to  shew  a  guilty  connexion  be- 
tween him  and  Mary  Meadows  that,  in  common  fairness 
to  the  presiding  Judge,  and  to  the  State,  we  must  under- 
stand him  to  admit,  that  it  establishes  the  guilty  connex* 
ion  before  spoken  of  in  the  exception,  that  is,  one  to  mur- 
der Meadows.  What  other  can  be  imagined,  in  re* 
(erence  to  this  accusation  ?  That,  as  it  strikes  me,  must 
be  die  just  interpretation  of  that  expression,  if  it  stood 
alone.  3ut  the  conclusion  is  irresistible  to  my  mind, 
yrhen  the  prisoner  further  states  in  his  exception*  t^t  he 
does  not  think  it  necessary  to  set  out  the  evidence  of  that 
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ovftoexioiK  For  vrhat  else  can  be  inferred  therefrom, 
than  that  the  evidence  legally  established  a  guilty  con* 
nexion  between  the  woman  and  himself^  and  t/iat  U  was 
such  a  guilty  connexion  as  was  relevant  to  this  trials  and 
to  the,  question  of  evidence  raised  by  him  on  the  trial  ?  I 
agree  that  the  statements  in  the  exception  are  very  im- 
perfect, and  unsatisfactory :  such  as  will  not  enable  us 
to  see  distinctly  whether  the  decision  was  right  or  wrong* 
Bat  wliose  fault  is  that  ?  Very  clearly,  the  prisoner's^  It 
would  have  been  much  more  correct  to  have  stated  in  the 
exeeption,  for  example,  what  were  the  acts  and  declara- 
tions of  Mary  Meadows,  that  were  given  in  evidence,  in« 
stead  of  saying  merely,  that  they  were  acts  and  declara* 
tions,  tending  to  show  hostility ;  and  so  of  the  particular 
conspiracy  alleged,  and  of  that  conspiracy,  (or  connex- 
ion, as  it  is  called)  which  was  proved.  But  the  pris- 
oner declined,  expressly,  to  have  that  latter  evidence 
set  forth ;  and,  surely,  in  a  Court  of  error,  he  cannot 
complain,  that  it  was  not  stated,  nor  insist  that,  if  slatedg^ 
it  would  have  proved  merely  a  case  of  crim.  con^ 
or  any  other  connexion  not  relevant  to  the  question  then 
raised.  The  truth  is,  that  even  the  counsel  at  the  bar^ 
though  the  same  who  tried  the  cause  in  the  'Superior 
Court,  did  not  suggest  such  an  idea ;  but  insisted  only  on 
the  two  points,  that  it  was  error  to  receive  the  evidence 
of  Mrs.  Meadows'  acts  and  declarations;  first,  because 
they  did  not  grow  out  of  or  concern  the  common  purpose 
of  the  prisoner  and  herself ;  and  secondly,  because  they 
were  Admitted  before  the  State  had  proved  the  conspiracy 
to  kill  the  husband. 

I  think,  if  this  were  a  civil  action,  no  one  would  doubt, 
that  it  was  not  a  case  for  reversal,  merely  because  the 
appellant  had  not  set  forth  the  evidence  given  to  show 
the  kind  and  extent  of  the  connexion  between  these  par^ 
ties.  He  would  be  told,  that,  if  he  chose  to  keep  that  in 
the  dark,  the  judgment  could  not  be  reversed,  if  there 
could  be  any  guilty  connexion,  that  would  justify  the  ad- 
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mission  of  the  evidence ;  becanset  it  was  incombent  on 
him  to  show  affinnatively  an  error.  It  is  the  same  in 
criminal,  and  even  in  capital  cases ;  for  the  Statate  puts 
all  cases  upon  the  same  footing ;  there  being  no  means 
of  bringing  up  any  cause  to  this  Court,  but  by  bill  of  ex« 
ceptions  and  appeal  thereon. 

Supposing,  then,  the  other  point  in  the  case  to  have 
been  against  the  prisoner,  I  could  not  have  united  in  re- 
versing the  judgment,  because  the  prisoner  declined 
stating  the  evidence,  or  used  the  vague  expression,  '^guilty 
connexion" — ^if,  as  the  case  stands,  it  can  be  deemed  vague. 
But  upon  the  first  ground,  I  concur  in  reversing  the 
judgment. 

Per  Curiam.       Judgment  reversed,  and  venire  de  nov9. 
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Tbe  pUuntifiii  wwd  oat  a  writ  againit  Jtmai  B*wIm«  which  was  latiurMd 
"  umi  e«t  mvejUu$  ;"  the  pUintiib  in  thair  joint  namot  may  iiittain  aa 
aetioo  for  a  faloe  roturn*  both  as  iafonnois  or  as  the  parties  grieved. 

The  ipioraDee  of  a  sheriff's  depaty,  who  makes  a  false  retora,  if  ia  fact  it 
was  ta]se»  does  not  excose  the  sheriff  from  the  penalty. 

Whan  a  defaHtoat  in  a  writ  is  openly  and  at  large  in  a  Conntyi  non  ft  invtnttta 
m  a  false  retain ;  and»  if  he  cannot  be  taken  elsewbsf e*  the  statute  la- 
qniresi  that  the  sheriff  shall  go  to  his  place  of  residenooi  before  be  makes 
that  reUim. 

If  a  sheriC  who  hes  mesjw  procesi  in  his  hands,  finds  the  defendant  and 
really  endeaYOia  to  arrest  him,  and  Is  prevented  by  any  sofficient  cavse, 
er  if,  after  arrest,  the  defendant  is  rescued,  he  shonld  return  the  iacts  ia 
Meme  for  not  taking  the  body,  and  not  return  generally  Men  ssl  imeuiuMg 
contrary  to  the  fact 

Hsseue  is  a  good  return  in  excuse,  and  the  sheriff  may  return,  that  he  did  net 
take  the  body,  because  he  was  kept  off  by  force  of  arms. 

The  sheriff  is  not  obliged  to  summea  the  powe^  of  the  County  upon  mune 


What  is  an  excuse  to  the  sheriff  for  not  making  an  arrest  is  matter  of  law* 

after  the  facts  are  ascertained. 
The  ease  of  CrumpUr  t.  Gftsssmi  No.  Ca.  Term  Rep.  79,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Surry 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Settle  presiding. 

The  action  is  debt  for  the  penalty  of  9500,  for  making 
a  false  return  of  **  not  found,"  to  a  capias  ad  respondent 
durn^  at  the  suit  of  the  present  plaintiffs  against  James 
Bowles.    Plea — nil  debet. 

On  the  trialy  the  defendant  insisted,  that  the  plaintiffs 
could  not  unite  in  this  action ;  but  the  Court  held  other« 
wise.  It  then  appeared  in  evidence,  that  the  writ  was 
delirered  to  a  deputy  of  the  defendant,  and  that,  while 
he  had  it  in  his  possession,  he  saw  Bowles  and  had  a 
conversation  with  him  in  Surry,  ''and  attempted  to  arrest 
him,  but  failed  to  do  it  f  and  that  he  then  delivered  the 
writ  to  another  deputy  of  the  defendant,  without  inform- 
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ing  him  of  the  previous  transaction  ;  and  that  the  latter 
deputy  went  twice  to  the  house  of  Bowles,  for  the  purpose 
of  serving  the  writ,  and  did  not  find  him  there,  though  on 
one  of  the  occasions,  he  saw  Bowles  at  a  distance,  but 
could  not  get  near  him ;  and,  that,  without  consultation 
with  the  defendant,  he  then  made  the  return,  ^^not  found.** 
The  Court  instructed  the  jury,  that  if  they  were  satisfied 
the  deputy,  who  first  had  the  writ,  made  reasonable  efforts 
to  arrest  Bowles,  and  that  the  return  was  made  by  the 
other  deputy  without  any  knowledge  of  what  had  been 
clone  by  the  former,  then  they  should  find  for  the  defen- 
dant.    Verdict  for  the  defendant  and  appeal. 

Boyden,  for  the  plaintifis. 
No  counsel  for  the  defendant. 

KuFFiN,  C.  J.  The  action,  we  think,  lies  for  the  two 
plaintifis.  The  act  gives  the  penalty,  one  moiety  to  the 
party  grieved  and  the  other  moiety  to  him,  or  those  that 
will  sue  for  the  same.  These  plaintiffs  fill  both  charac- 
ters, and  are  entitled  to  the  whole  recovery. 

It  was  not  correct,  that  the  defendant's  liability  de* 
pendcd  at  all  upon  the  ignorance  of  the  deputy,  who 
made  the  return,  of  its  falsehood,  if  in  fact,  it  was  false* 
That  might,  perhaps,  affect  the  liability  of  that  deputy, 
if  the  defendant  sought  a  recourse  on  his  deputies  for  a 
loss  sustained  by  him  in  the  premises.  But,  as  between 
the  plaintiffs  and  the  defendant,  the  return  is  that  of  the 
defendant;  and,  as  he  is  liable  for  the  acts  and  omissions 
of  his  deputiesi  the  return  is  to  be  considered,  as  having 
been  made  by  himself  with  all  the  knowledge  of  the  facts 
possessed  by  both  or  either  of  the  deputies.  It  is  his 
fault  to  have  deputies,  who  will  not  communicate,  the 
one  to  the  other,  such  acts  of  the  one,  as  are  material  to 
a  return,  \rhich  the  other  is  to  make ;  and  the  sheriff 
cannot  be  excused  for  a  false  return,  by  the  belief  of  a 
deputy,  who  made  it,  that  it  was  true.    That^  howeverr 
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is  not  of  so  much  consequence  in  the  case,  if  the  retaril 
be  such  as  ought  to  have  been  made-^that  is»  was  true* 
Upon  that  point,  the  opinion  of  the  Court  is  for  the 
plaintiffs.  .  When  the  defendant  in  a  writ  is  openly,  and 
at  large  in  the  County,  7U)n  est  inventus  is  a  false  return  9 
and,  if  he  cannot  be  taken  elsewhere,  the  Statute  requires 
moreover,  that  the  sheriff  should  go  to  his  place  of  abode 
before  he  makes  that  return.  In  this  case^  however,  the 
party  was  actually  found  by  the  deputy,  who  had  the 
writ,  and  he  conversed  with  him,  as  we  must  take  it,  at 
the  ordinary  distance  and  in  presence  of  each  other.  It 
is  stated,  indeed,  that  there  was  evidence,  that  the  deputy, 
**  attempted  to  arrest  Bowles  and  failed.''  We  are  not 
informed  what  were  the  efforts  to  make  the  arrest,  nor 
why  they  were  not  successful.  But  the  facts,  as  stated, 
do  not  justify  the  return  as  to  its  truth  in  fact.  It  may 
be  admitted,  he  was  not  obliged  to  return  cepi  corpus  upon 
those  facts.  Yet,  certainly,  he  could  not  truly  return  nan 
est  inventus^  any  more  than  he  could  have  done  it,  if  hei 
^had  actually  taken  Bowles,  and  he  had  been  rescued.  As 
the  sheriff's  returns  cannot  be  traversed,  and  the  only 
remedy  for  a  false  return  is  by  action,  it  is  right  that  re- 
turns should  be  required  to  be  made  strictly  according  to 
the  facts.  If  then,  the  deputy,  after  finding  Bowles,  really 
endeavored  to  arrest  him,  and  was  prevented  by  any 
sufficient  cause,  the  defendant  should  have  returned  the 
facts  in  excuse  for  not  taking  the  body,  and  not  return 
generally  91011  est  inventus^  contrary  to  the  fact.  Rescue 
is  a  good  return  in  excuse.  May  v.  tJie  Sheriff  of  Mid- 
dleseXf  Cro.  Jac.  419.  And  it  is  held  here,  that  the  sheriff 
may  return,  that  he  did  not  take  the  body,  because  he  was 
kept  off  by  force  of  arms.  Grumpier  v.  Glisson^  N.  C.  T. 
R.  79.  For  the  sheriff  is  not  obliged  to  summon  the 
power  of  his  County  upon  mesne  process.  But  we  do  not 
see,  here,  any  facts  that  could  have  excused  (he  failure  to 
arrest  Bowles.    They  ought  to  have  been  set  forth,  so 

that  the  Court  could  judge  of  their  sufficiency.    It  was 
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erroneous  to  leave  that  question  to  the  jury,  as  a  general 
enquiry,  whether,  in  their  opinion,  the  officer  made  rea- 
sonable efforts  to  make  the  arrest }  for,  what  is  an  excuse 
in  such  a  casci  is  matter  of  law,  after  the  facts  are  ascer- 
tained. Perhaps,  there  may  have  been  a  case,  upon 
which  the  Court,  to  which  the  writ  was  returnable,  might 
with  propriety  have  been  applied  to  for  leave  to  amend 
the  return.  But,  in  this  action,  however  hard,  the  sole 
enquiry  is,  whether  the  return,  as  it  stands,  be  true  or 
false,  and,  it  is  not  competent  to  the  jury,  to  palliate  the 
folsehood,  by  weighing  excuses  for  not  ftilly  executing 
the  writ.  The  judgment  must,  therefore,  be  reverse^t  and 
9.  venire  de  novo  awarded. 

f^  Cukiah^    Judgment  reversed  and  ventre  de  natm. 
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HENDERSON  POTEET  ti«.  JAMES  H.  BRYSON. 

Wh«rt  a  fortheominf  bond  is  given  for  the  delivery  of  property  levied  on  by 
a  eonetable,  it  ie  the  doty  of  the  obligors  to  pat  the  officer  in  the  qniet  and 
peaceable  poesewion  of  the  property*  at  the  tikne  and  place  specified-* 
otherwise  their  bond  will  be  forfeited. 

Where  a  covenant  is  entered  into  for  the  delivery  of  a  variety  of  articles^ 
the  condition  is  brokeni  if  all  are  not  delivered. 

The  case  of  Thompson  v.  Oayhrd,  2  Huy.  150;  cited  aiid  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Cherokee 
County,  at  the  Spring  Term,  1846,  his  Honor  Judge 
Peasboit  presiding. 


MEMORANDUBL— By  an  A^t  of  the  General  AaemUy,  passed  at  th4 
Session  of  1846«7f  the  Judges  of  the  Supreme  Court  were  directed  to  hold 
an  annual  term  of  the  said  Court  at  the  Town  of  Moi|;antOD,  on  the  first 
Monday  of  August 

jAma  R.  DonoB,  Eeqalrei  of  Surry  County,  was  appointed  by  the  Judgee 
Clerk  of  the  eaid  Court  in  May  1^7. 

The  Attorney  General  and  the  Reporter  both  attended  at  thk  Term. 
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The  plaintiflf,  as  a  constable  of  Cherolcee  County,  le- 
vied an  execution,  which  he  had  in  his  hands  against  Wil- 
liam Canningham,  upon  certain  articles,  the  property  of 
the  defendant  in  the  execution,  all  of  which  he  left  in 
his  possession,  by  virtue  of  the  Act  of  the  General  Assem- 
bly, passed  in  the  year  1827,  Rev.  St.  ck.  45,  sec,  17,  taking 
from  him  at  the  same  time  a  bond  for  the  forthcoming 
thereof,  to  answer  the  execution.  The  present  defendant 
was  an  obligor  in  this  bond.  The  articles  mentioned  ia 
it  were  four  head  of  horses,  two  oxen,  a  set  of  harness* 
and  two  waggons.  The  delivery  was  to  be  at  Murphy 
on  the  5th  day  of  August.  Cunningham  lived  at  Mur- 
phy. On  the  day  appointed,  two  of  the  horses,  levied  on 
and  included  in  the  bond,  were  delivered,  and  sold  at 
public  auction,  at  the  Court-house  in  Murphy,  one  bring- 
ing 827  and  the  other  810,  prices  much  below  their  value. 
Cunningham  then  declared,  that  no  more  of  his  property 
should  be  sold  at  that  rate,  and  immediately  started  for 
his  house,  Poteet  following  him.  The  other  two  horses 
were  in  the  stable  of  Cunningham,  and,  when  he  got 
there,  he  found  Cunningham  at  the  door,  armed  with  a 
deadly  weapon,  and  who  opposed  his  efforts  to  enter. 
While  the  quarrel  was  going  on  between  the  parties,  the 
defendant  said  to  the  plaintiff,  ^*  If  you  will  say  the  word 
I  will  bring  out  the  property,''  and  during  the  altercation 
he  repeated  the  same  words.  Poteet  made  no  reply  to 
him  at  either  time.  The  defendant  then  observed  to  him» 
'*  there  lie  the  waggons,  take  notice  I  deliver  them  to 
you/'  and  turned  and  walked  off.  The  plaintiff  immedi- 
ately  after  observed  to  him,  **  I  will  hold  you  bound  on 
your  bond."  The  waggons  were  in  the  street,  opposite 
to  the  stable  door  of  Cunningham,  and  in  the  rear  of  him 
and  the  plaintiff;  one  of  them  was  old  and  of  no  value, 
the  other  worth  980 ;  of  the  latter  the  body  was  lying  on 
the  ground.  It  was  not  pretended  that  either  the  oxen 
or  the  harness  were  delivered.  But  it  was,  on  behalf  of 
the  defendant^  urged,  that  the  waggons  were  delivered 
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and  the  horses  in  the  stable,  in  consequence  of  the  plain- 
tiff's not  saying  any  thing  to  the  defendant's  offer  to  bring 
them  out ;  and  he  farther  contended,  that  he  was  not 
bound  to  deliver  all  the  property,  as  that  which  was  de- 
livered, to- wit,  the  waggons,  was  worth  $80,  a  sum  more 
than  sufficient  to  discharge  the  balance  remaining  due, 
after  deducting  the  sum  of  837  raised  by  the  sale  of  the 
two  horses.  His  Honor  instructed  the  jury,  that  there 
was  no  delivery  of  the  horses  in  the  stable ;  nor  of  the 
waggons,  if  they  inferred  that  Cunningham  was  deter- 
mined to  resist  the  officer,  if  he  attempted  to  take  them, 
in  the  same  manner  he  had  resisted  the  taking  of  the  two 
horses ;  but  that  there  was  a  clear  breach  of  the  bond  in 
the  non-delivery  of  the  oxen  and  the  harness.  The  jury 
having  found  a  verdict  for  the  plaintiff,  the  defendant 
appealed  from  the  judgment  thereon. 

Edney  and  /.  W.  Woodfin^  for  the  plaintiff. 
Francis^  for  the  defendant. 

Nasu,  J.  We  concur  in  the  opinion  of  his  Honor  in  the 
Court  below.  If  there  was  an  error  it  was  one,  of  which 
the  defendant  has  no  right  to  complain.  It  appears  to 
us  too  plain  to  admit  of  a  doubt,  that  neither  the  horses  in 
the  stable  nor  the  waggons  werp  delivered.  Cunning- 
ham, the  defendant  in  the  execution,  stood  at  the  door  of 
the  stable,  armed  with  a  deadly  weapon  and  opposed  the 
entrance  of  the  plaintiff.  The  latter  was  going  beyond 
the  calls  of  his  duty,  in  attempting  to  go  into  the  stable 
— he  had  the  bond  of  the  defendant  to  deliver  them  to 
him.  Nor  was  it  necessary  to  tell  the  defendant  to  go  in 
and  bring  them  out — it  was  his  duty  to  do  so,  if  he  wished 
to  save  his  bond.  The  silence  of  the  plaintiff,  under  the 
circumstances  of  the  case,  when  addressed  by  the  defen- 
dant, was  no  discharge  of  his  obligation.  Nothing  but  a 
positive  declaration,  on  the  part  of  the  plaintiff,  in  answer 
to  the  enquiry  of  the  defendant,  that  he  would  not  re- 
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ceive  them,  if  brought  and  tendered,  coa]4  have  that 
effect.  With  respect  to  the  waggons*  the  same  remarks 
apply.  When  the  two  horses  were  sold»  Cunningham  de- 
clared, not  that  no  more  of  his  horses  should  be  sold,  but 
that  no  more  of  his  property  should.  This  declaration 
necessarily  included  the  waggons,  for  they  had  been 
levied  on  and  are  specified  in  the  bond.  His  arming 
himself  was,  according  to  his  declaratipn,  to  protect  all 
the  property,  siibject  to  the  execution,  and  the  waggons 
were  protected  by  the  same  force  that  protected  the 
horses.  The  question  is  not,  whether  the  plaintiff  would 
not  have  been  justified  in  talking  them  into  his  possession ; 
but  whether  the  declaration  of  the  defendant,  under  the 
circumstances,  did  amount  to  a  delivery,  so  as  to  redeem 
^is  bond.  To  us  it  appears,  as  it  did  to  his  Honor,  who 
Jtried  the  cause,  to  be  a  mere  mockery  sq  to  hold.  The 
delivery,  which  would  save  the  condition  of  the  defen- 
dant's bond,  was  such  an  one  as  would  place  the  pro- 
perty in  the  quiet  and  peaceable  possession  of  the  plain- 
tiff-—not  one,  whiph  called  upon  him  to  f^ght  to  get  the 
possession. 

But  a  full  answer  to  the  defendant's  pbjection  is,  that 
the  oxen  and  harness  were  not  delivered.  When  a 
covenant  is  entered  into  for  the  delivery  of  a  variety  of 
articles,  the  covenant  ^s  broken,  if  all  are  not  delivered. 
Thompson  v.  Gaylordf  2  Hay.  150.  The  defendant's  argu- 
ment is  founded  upon  the  assumption,  that  the  defendant 
has  a  right  tp  select  what  part  of*the  property  levied  on 
shall  be  sold.  This  is  .^  mistake — ^it  is  the  privilege  of 
the  officer  tp  make  the  selection.  For  the  tinie  being  and 
for  the  satisfaction  of  the  execution,  he  is  the  pwner  of 
the  property.  4-  Court  of  Equity  might,  under  peculiar 
pircumstanpes,  pontrol  his  discretion  in  the  sale,  and, 
after  selling  as  much  as  satisfies  the  prpcess  in  his  hands, 
|ie  has  no  right  nor  authority  to  sell  more,  but  still  he  has 
a  right  to  have  the  whole  delivered.  It  is  unnecessary 
to  pursue  thes,e  views  any  farther.    We  are  of  opinipn 
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thi^t  neither  the  vaggbns  nor  the  horses  ia  the  stable 
were  delivered,  and  that  there  is  no  error  in  the  judgment 
of  the  Court  below. 

Per  Cueiav^  Judgment  aiSrmed. 


DOE  ON  DEMISE  OF  SAMUEL  SMITH  «f.  ROBERT  REAVI8. 

Undttr  the  8tatut€9  of  EUxaketh,  Ttlantary  c<mv«yaiicea  to  ohildran,  m 
rach»  are  not  ahtolately  Toid  as  to  crediton.  To  make  them  Toid,  it 
mnat  be  shewn  that  the  maker  of  the  deed  wae  indebted  at  the  time,  or  M 
MOB  afterwarda^  as  to  connect  the  pnrpoie  of  making  the  deed  with  tliat  of 
eoatraeting  the  debt  and  defeating  it. 

Dy  indebtednesi  in  anch  a  eaae  ia  not  meant  a  debt  of  a  trifling  amonnt»  ia 
coroparieon  Co  the  denor*a  estate,  bat  he  mnot  be  *'greatly  indebted,'*  or  at 
least  he  mnst  owe  some  debt,  that  remains  unpaid  and  will  be  unpaid,  If 
the  oonveyanoe  be  snstained* 

If  a  father,  who  conveys  land  to  a  son,  be  indebted  at  the  time,  that  does 
not  avoid  the  deed,  provided  the  father  pay  that  debt,  or  if  he  retain  pro* 
party  sufficient  to  pay  the  debt  and  ont  of  which  the  creditor  can  raise  the 
money,  when  he  seises  the  land  conveyed  to  the  child. 

This  deed  was  made  before  the  Act  of  1840-1,  ch.  S8. 

The  case  of  (y Daniel  v.  Cratofordt  4  Dev.  197,  cited  and  approved* 

Appeal  from  the  Superior  Court  of  Law  of  Buneombe 
County,  at  the  Spring  Term  1846,  his  Honor  Judge  FaAR- 
SON  presiding. 

The  premises  in  dispute  belonged  to  Thomas  Reavis  in 
June  1838,  and  he  theti  conveyed  them  to  his  son,  Robert 
Reavis,  the  defendant,  by  a  deed  expressed  to  be  made  in 
consideration  of  one  dollar  and  of  natural  love  and  affec- 
tion. At  the  same  time,  Thomas  Reavis  made  similar 
deeds  for  other  land,  to  each  of  his  sixteen  other  children. 
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but  he  retained  a  tract  of  land,  on  which  he  still  lives, 
and  a  considerable  amount  of  personal  property.  In 
October  1838,  Thomas  Reavis  contracted  a  debt  of  9100 
to  the  State,  and  confessed  a  judgment  therefor,  and  a 
Jieri  facias  was  issued  thereon,  under  which  the  premises 
ivere  sold  by  the  Sheriff  to  the  lessor  of  the  plaintiff  in 
April  1839.  On  the  trial  the  plaintiff  proved,  that  in 
April  1838  an  indictment  was  found  against  Thomas 
Reavis,  which  was  pending  when  he  made  the  deeds  to 
his  children,  and  on  which  he  was  convicted  in  April 
1830,  and  fined  $150 ;  but  it  was  admitted  that  he  paid 
the  fine  and  the  costs  forthwith.  The  counsel  for  the 
plaintiff  moved  the  Court  to  instruct  the  jury,  that  the 
pendency  of  the  indictment  against  Thomas  Reavis,  at 
the  time  he  conveyed  the  land  to  the  defendant  and  his 
other  children,  created  such  an  existing  demand  against 
him,  as  made  those  deeds  fraudulent  and  void  in  law. — 
Bat  the  Court  refused  the  motion,  and  directed  the  jury, 
that  the  deed  to  the  defendant  was  to  be  regarded  as  vol- 
untary, and  that  the  indictment,  though  it  did  not  create 
a  debt,  which  existed  when  the  defendant's  deed  was 
made,  was  sufficient  evidence  of  a  debt  in  contemplation ; 
and  that  it  was  for  the  jury  to  consider,  whether  the  deed, 
tinder  the  circumstances,  was  made  with  the  intent  to 
hinder  or  delay  that  contingent  or  contemplated  debt — 
A  verdict  was  found  for  the  defendant,  and  from  the  judg- 
ment  the  plaintiff  appealed. 

Edney  and  Francis^  for  the  plaintiff. 
N.  W.  Woodfin,  for  the  defendant. 

RuFFiN,  C.  J.  The  refusal  to  give  the  instructions,  asked 
ou  the  part  of  the  plaintiff,  was,  we  think,  correct.  The 
Act  of  1840,  ch.  28,  makes  the  question  of  fraud  in  such 
a  case,  one  for  the  jury,  under  proper  advice  from  the 
Court.  Therefore  it  was  right  to  decline  pronouncing 
the  deed  fraudulent,  as  a  matter  of  law.    But,  indepen- 
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dent  of  that  Act,. and  under  any  construction  of  the  Siaf. 
ISth  Eliz*  that  has  ever  prevailed,  this  deed  could  not  be 
deemed  covinous.  As  Lord  Hardwicke  observed,  in 
Walker  v.  Burrows^  1  Atk.  93,  there  was  always  a  dis- 
tinction between  the  two  Statutes  of  the  13th  and  27l]x 
Elizabeth  ;  and  it  would  be  attended  with  bad  conse- 
quences, if,  as  to  creditors,  voluntary  convej'ances  were, 
as  such,  absolutely  void,  as  the  Statute  extends  to  gooda 
as  well  as  land,  and  that  construction  would  defeat  every 
provision  for  children,  though  the  father  were  not  in- 
debted at  the  time.  Hence,  under  the  I3th  Eliz,  it  has 
always  been  held  necessary  to  shew,  that  the  maker  of 
the  deed  was  indebted  at  the  time,  or  so  soon  afterwards 
as  to  connect  the  purpose  of  making  the  deed  with  that 
of  contracting  the  debt,  and  defeating  it.  At  least,  that 
has  always  been  the  rule,  where  the  deed  was  not  made 
to  a  stranger,  so  as  to  be  purely  voluntary,  but  was  made 
to  a  child,  as  a  reasonable  provision,  and  thus  founded 
on  a  meritorious  and  the  ''good  consideration,"  mentioned 
in  the  Statute*  And  when  the  donor's  indebtedness  at 
the  time  is  spoken  of,  it  is  not  intended  that  the  deed .  is 
void,  if  he  owed  a  dollar,  or  other  trifling  sum  in  com- 
parison to  his  estate ;  for  then  no  man  could  make  a  deed 
that  would  stand.  But  it  is  meant,  that  he  should  be 
^*  greatly  indebted"  as  Lord  Coke  says  in  Twyne's  case,  3 
Rep.  .81,  or,  at  the  least,  that  he  should  owe  some  debt, 
that  remains  unpaid  and  will  be  unpaid,  if  the  convey- 
ance to  the  child  be  sustained.  Lush  ▼.  WUkinsonf  5 
Ves.  384,  (/Daniel  v.  Crawford,  4  Dev.  107.  But,  if  a 
father,  who  conveys  to  a  son,  be  indebted  at  the  time, 
that  does  not  avoid  the  deed,  provided  the  father  pay  the 
debt,  or  if  he  retain  property  sufficient  to  pay  the  debt, 
and  out  of  which  the  creditor  can  raise  the  money,  when 
he  seizes  the  land  conveyed  to  the  child ;  for  the  idea  of 
an  intention  to  defeat  the  debt  is  completely  repelled ; 
in  the  one  case  by  the  actual  payment  of  it  by  the  father, 
and,  in  the  other,  by  the  existing  and  continuing  ability 
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to  pay  iL  It  is  only  when  the  donor  is  unable  to  pay 
his  debts,  when  he  makes  a  gift»  or  becoming  so,  and  a 
debt  remains  unpaid,  that  the  creditor  finds  the  deed  an 
obstacle  to  his  satisfaction,  and  has  the  right  to  impute 
fraud  to  it.  Now,  in  this  case,  if  it  be  supposed  that  the 
fine  and  costs,  that  might  result  from  the  indictment,  con- 
stituted a  debt,  yet  that  debt  was  actually  paid  by  the 
father  out  of  his  reserved  property,  which  rebuts  the  im- 
putation of  fraud.  So,  of  the  debt  for  which  the  land  was 
sold.  That  was  contracted  after  the  deed  to  the  defen- 
dant ;  but,  it  may  be  admitted,  so  soon  as  to  give  it,  for 
this  purpose,  the  character  of  an  existing  debt.  If  so,  it 
cannot,  nevertheless,  afiect  this  deed  with  covin,  because 
the  father  kept  property  much  more  than  sufficient  to 
discharge  it,  not  only  when  he  made  the  deed,  but  he 
had  it  when  he  contracted  the  debt  and  confessed  the 
judgment,  and  when  his  son's  land  was  sold,  and,  as  far 
as  it  appears,  still  has  it,  amenable  to  the  process  of 
execution. 

Per  Curiam.  Judgment  aflLmed. 


THE  STATE  TO  THE  USE  OF  JACOB  MERRILL   v«.   JAMES 

R.  McMINN  &  AL. 

WheM  thtf  otkly  raeovd  of  tin  appointmeBt  and  qaalifieation  of  a  eoniCabla 
wat  ia  thf  foliowmg  wordi,  to- wit :  **Jam6t  R.  MoMinn  appeared  in  Conxt 
ttnd  tted  hie  bond  as  oonataUe  for  the  County  of  Hendenon  for  one  year 
and  waa  daly  iwom.**  Held,  that,  under  the  Aet  of  1844,  caring  defects 
ia  tike  official  bonds  of  certain  olBcen  therein  named,  this  was  sufficient  oti- 
deaoe  of  the  appoinCmtnl  of  the  oonstablei  and  ef  his  havinf  qnalilied  and 
Cirettbond. 

The  case  of  The  State  t.  Pool,  5  Ired.  105|  cited  and  appcoTod. 

Appeal  from  tbe  Superior  Court  of  Law  of  Henderson 
County,  at  the  Spring  Term,  1845,  his  Honor  Judge 
Makly  presiding. 
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This  was  an  action  of  debt  on  the  bond  of  McMinn, 
one  of  the  defendants,  as  a  constable  in  the  County  of 
Henderson.  Plea,  rum  est  factum.  The  relator  on  the 
trial  produced  the  entry  of  record  made  in  the  County 
Court,  whioh  entry  is  in  the  following  words,  to-wit: 
*'  James  R.  McMinn  appeared  in  Court,  and  filed  his  bond 
as  constable  for  the  County  of  Henderson  for  one  year 
and  was  duly  sworn."  The  defendant  objected  that  this 
entry  did  not  establish  his  legal  appointment  as  constable. 
The  Court  thought  otherwise,  and  a  verdict  was  rendered 
for  the  plaintiff,  from  which  the  defendant  appealed. 

N.  W.  Woodfin,  for  the  plaintiff. 

/.  W.  Woodfin  and  Francis^  for  the  defendants* 

Daniel,  J.  It  is  very  certain  that  the  objection  woolcl 
have  been  held  good,  had  it  not  been  for  the  Act  of  the 
General  Assembly,  at  its  session  of  1844-5,  curing  defe<^ 
in  the  official  bonds  of  certain  officers  therein  named* 
The  circumstance,  that  the  constable's  bond  was  taken 
by  a  Court,  composed  of  only  three  magistrates,  makes 
no  difference  since  the  passage  of  the  aforesaid  Act  of 
Assembly.    State  v.  Pooi^  5  Ired.  105. 

Per  Curiam.  Judgment  affirmed. 


4& 
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D.  F.  RAMSOUR  vt.  JESSE  RAPER  &  AL. 

A  joint  jadgment  wm  obtained  before  a  Jaetioe  of  the  Peace  against  A  and 
B.  A  appealed  to  the  Connty  Court  and  gave  C  as  the  surety  for  the  ap- 
peal. At  the  Jane  Session  1843  of  the  County  Court,  judgment  was 
entered  against  B,  and  also  against  C,  the  sorety*  both  A  and  B  having 
appeared  and  pleaded  in  the  County  Court  At  December  Sesiioa  1643, 
on  motion  the  judgment  against  C  was  vacated.  From  this  order  tho 
plaintiff  appealed  to  the  Superior  Court.  The  Superior  Court  dismissed  the 
appeal  on  the  ground,  that  there  was  no  error  in  the  judgment  of  the 
County  Court  at  its  December  Session  1843.  Held,  Ist.  That  the  appeal 
from  the  Justice  took  up  ail  the  proceedings  to  the  County  Court ;  as,  the 
judgment  being  joint,  one  half  of  it  could  not  be  vacated,  and  the  other 
half  left  valid  in  the  Magistrate's  Court.  Held,  ^odly.  That  the  County 
Court  had  up  power  te  reverse  a  judgment  rendered  at  a  preceding  term. 


Appeal  from  the  Superior  Court  of  Law  of  Cherokee 
County,  at  the  Spring  Term,  1846,  his  Honor  Judge 
Pbabmn  presiding. 

The  facts  of  this  case  are  stated  in  the  opinion  de- 
livered  in  this  Court. 

Daniel,  J.  Thomas  Brown  had  executed  a  negotiable 
bond  to  Jesse  Raper,  and  he  had  indorsed  it  to  the  plain- 
tifiV  wha  sued  by  warrant  the  maker  and  indorser  jointly, 
and  obtained  judgment  by  default  against  both.  On  the 
warrant  there  is  this  entry  :  **  The  defendant  Jesse  Raper 
prays  an  appeal,  on  a  judgment,  obtained  against  him  by 
default  in  favor  of  D«  F*  Ramsour,  to  the  next  County 
Court,  and  gives  for  security  James  Raper,  this  26th  day 
of  April  1843r-Teste>  E.  D.  Shields,  J.  P."  The  said 
appeal  vacated  the  judgment,  obtained  before  the  Jus- 
tice, not  only  as  to  Jesse  Raper,  but  also  as  to  Thomas 
Brown,  and  took  up  all  the  proceedings  to  the  County 
Court.  The  judgment  being  joint,  one  half  of  it  could 
not  be  vacated,  and  the  other  half  left  valid  in  the  Ma- 
gistrate's Court.    But,  however,  both  the  defendants  ap« 
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peared  and  pleaded  iQ  the  County  Court.  And  at  the 
same  sessions  (June,  1843,)  there  was  a  judgment  entered 
against  Brown  **  according  to  specialty,^  with  a  stay  of 
execution  also ;  and,  on  motion,  the  Court  gave  judgment 
against  James  Raper,  the  surety  to  the  appeal.  At 
December  Session^  1843,  a  motion  was  made  to  set  aside 
the  judgment,  which  had  been  entered  against  the  surety 
for  the  appeal,  at  June  Session,  1843,  on  the  ground,  as 
he  alleged,  that  there  had  been  no  judgment  recovered 
against  his  principal,  Jesse  Raper.  And  the  County  Court 
held  that  the  said  judgment  was  erroneous,  and  granted 
the  motion.  The  plaintiff  appealed  to  the  Superior  Court 
from  this  order.  At  Spring  Term,  1846,  the  Superior 
Court  of  Cherokee  County  dismissed  the  appeal,  on  the 
ground,  as  the  Judge  said,  that  there  was  no  error  in  the 
judgment  of  the  County  Court  at  its  December  Session, 
1843.  From  this  judgment  of  the  Superior  Court,  the 
plaintiff  appealed  to  the  Supreme  Court.  We'think  that 
there  was  error  in  the  judgment  of  the  Superior  Court. 
The  County  Court,  at  June  Session,  1843^  had  jurisdiction 
over  the  subject  matter  it  then  professed  to  act  on.  And, 
although  what  they  then  did  may  have  been  very 
erroneous,  it  was  not  void ;  and  the  same  Court,  at  its 
December  Session  following,  had  no  power  to  reverse  the 
judgment,  entered  against  James  Raper  at  the  antecedent 
June  Session,  for  any  error  apparent  upon  the  face  of  the 
records  of  these  proceedings.  The  Superior  Court  was 
the  Court,  where  the  writ  of  error  should  have  been  re- 
turned,  and  errors  assigned  and  then  determined  on  by 
that  Court,  before  the  judgment  of  the  County  Court  (at 
June  Session,  1843,)  could  have  been  reversed^  if  it  was 
in  fact  erroneous.  We  are  of  opinion,  that  the  judgment 
of  the  Superior  Court,  dismissing  the  plaintiff's  appeal  to 
that  Court,  was  erroneous,  and  must  be  reversed.  And 
this  must  be  certified  to  the  Superior  Court,  and  a  writ 
oi procedendo  issued  to  that  Court,  to  the  intent  that  the 
said  Superior  Court  may  proceed  accordingly  and  may 
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isnL%  a  writ  of  procedendo  to  the  County  Court,  requiring 
tbe  said  County  Court  to  re-instate  the  said  judgment* 
rendered  at  June  Term,  1643,  and  proceed  further  thereon 
acoordingto  law. 

P£a  Curiam.  Ordered  accordingly. 


ROBERT  HENRY  &.  AL.  v$.  LEWIS  SMITH  U  AL. 

fa  in  action  on  a  bond  for  (60,  payable  to  two  attorniea  far  attending  to 
a  rait,  which  bond  had  been  dne  more  than  twenty  yean,  the  defendant* 
nlied  apon  the  preaamption  of  payment  or  aatiafaction  nader  the  atatntot 
Ifom  the  lapae  of  time.  To  rebat  the  preeamption,  the  plaintiff  pcoTed, 
that  one  of  the  defendants  had  recently  said  that  he  had  paid  one-half  of 
the  bond,  and  the  other  half  was  relinqnished,  because  the  attorney  te 
whom  it  wae  payable,  had  nej^lected  to  attend  to  the  enit  Held^  that 
thaae  dedaratioBs  were  not  snflloient  te  rebut  the  presamption. 

Appeal  from  the  Superior  Court  of  Law  of  Haywood 
County,  at  the  Spring  Term«  1846,  his  Hoiuh:  Judge 
PxAXsoN  presiding* 

This  suit  was  commenced  on  the  dd  of  April,  1839,  by 
Warrant  before  a  Justice  of  the  Peace.  It  is  debt  on  a 
bond  for  060,  dated  April  8th,  1817,  and  payable  imme- 
diately  to  Robert  Henry  and  Joseph  Wilson,  two  attor- 
nies,  and  expressed  to  be  for  a  fee,  for  appearing  for  tbe 
obligoro  in  an  action  of  ejectment,  then  pending.  It 
came  on  for  trial  in  the  Superior  Court,  upon  the  pleas 
"oi  accord  and  satisfaction,  and  payment  ad  diem  and  post 
diem. 

Upon  the  production  of  the  bond,  there  appeared  on  it 
a  credit  for  080,  paid  by  Smith,  April  7th,  1818,  to  Mr. 


AUGUST  TERM,  1847.  349 

Henry  v.  Smith. 

Henry,  and  entered  by  that  gentleman.  Mr.  Wilson  died 
several  years  past.  To  rebut  the  presumption  of  pay- 
ment, the  plaintiff  offered  evidence,  that  the  bond  was  in 
the  possession  of  the  plaintiff  Henry,  until  the  year  1828, 
and  that  he  then  placed  it  in  the  hands  of  one  Deaver 
for  collection ;  and  that  Deaver  then  presented  it  to  the 
defendant.  Smith,  for  payment,  and  Smith  replied  **  that 
he  considered  the  debt  satisfied  :  for  he  had  paid  Mr. 
Henry  f  30  for  his  part  and  Mr.  Wilson  had  not  been 
present  at  the  trial  of  the  suit,  in  which  he  bad  been 
employed,  and  for  that  reason  he  had  agreed  to  give  up 
his  part ;"  that  Deaver  then  presented  the  bond  to  the 
defendant  Wikle,  and  he  said,  that,  soon  after  the  bond 
was  executed,  he  made  an  arrangement  with  Smith,  by 
which  Smith  undertook  to  pay  the  debt,  and  that  he, 
Wikle,  was  to  have  nothing  more  to  do  with  it  and  had 
supposed  the  money  had  been  paid  long  ago :  That 
shortly  afterwards,  Smith  and  Wikle  were  together  in 
the  presence  of  Deaver,  and  Smith  admitted  the  state* 
ment  Wikle  had  made  to  be  true,  but  at  the  same  time 
repeated  what  he  had  himself  before  said :  That  Deaver 
kept  the  bond  from  that  time,  until  this  suit  was  brought 
and  mentioned  the  matter  several  times  to  Smith,  within 
ten  years  before  the  issuing  of  the  warrant,  and  Smith 
always  insisted  that  th€(  bond  was  satisfied  in  the  manner 
before  mentioned  and  refused  to  pay  any  thing  on  it* 

The  defendants  then  gave  in  evidence,  that  in  1835, 
Smith  asked  the  plaintiff  Henry,  *^  did  you  not  agree, 
when  I  paid  you  the  930,  to  deliver  me  up  the  bond  to  be 
cancelled  V  And  Henry  replied  in  the  affirmative ;  but 
he  said  further,  ^  that  when  he  spoke  to  Mr.  Wilson,  the 
latter  claimed  and  took  one  half  of  the  $S0  which  had 
been  paid,  and  told  him,  Henry,  to  hold  on  to  the  bond 
for  $15  due,  as  he  and  you  had  made  a  new  agreement" 
Whereupon,  Smith  insisted  again,  that  Wilson  had 
given  up  his  half,  as  he  had  neglected  the  business,  in 
which  he  had  been  employed. 
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The  Court  was  of  opinion,  that  the  presomptioa  of 
payment  was  not  rebutted  by  the  evidence  given,  and  so 
instructed  the  jury,  who  gave  a  verdict  for  the  defendants 
and  after  judgment  the  plaintiffs  appealed. 

Francis,  for  the  plaintiffs. 

iV.  W.  Wood  fin  and  Avery,  for  the  defendants. 

KuFFiN,  C.  J.  We  concur  in  the  opinion  delivered  to 
the  jury.  There  was  a  lapse  of  twenty-two  years  from 
the  giving  of  the  bond,  and  of  twenty-one  from  the  last 
recognition  of  it,  as  obligatory  on  the  defendants,  by  the 
payment  then  made  on  it,  before  the  bringing  of  this 
suit.  There  were  indeed  several  applications  to  the 
obligors,  or  one  of  them,  by  the  plaintiffs'  agent  for  pay- 
ment, but  there  is  no  explanation  of  the  delay  to  sue, 
in  the  insolvency  of  the  obligors  or  any  acknowledge- 
ment of  the  defendants  and  request  for  forbearance : 
but  the  defendants,  on  the  other  hand,  directly  refused, 
from  the  first,  to  pay  any  thing  more  and  that  distinctly 
on  the  ground,  that  the  bond  was  satisfied  upon  a  new 
arrangement  between  the  obligees  and  thenu  If  the 
facts  alleged  by  Smith  were  proven,  they  would  con- 
stitute a  good  accord  and  satisfaction ;  for  undoubtedly 
a  lawyer,  who  undertakes  to  appear  for  a  client  and  fails 
to  do  so,  is  answerable  upon  his  contract  to  the  client, 
and  that  will  furnish  a  sufiicient  consideration  for  his 
agreement  to  cancel  or  deliver  up  a  security  for  his  fee. 
But  the  defendants  are  not  obliged  to  prove  that  agree* 
ment  in  aid  of  the  presumption  of  payment  from  the 
lapse  of  time,  more  than  they  would  have  been,  if  they, 
when  applied  to  by  Deaver,  had  alleged  any  particular 
mode  of  payment  technically  speaking.  It  certainly  does 
not  impair  the  force  of  the  presumption,  that  the  obligors, 
when  asked  for  payment,  should  affirm,  that  the  debt  had 
been  paid,  or  released,  or  satisfied  in  any  other  mode  ; 
but  this  rather  strengthens  the  presumption,  inasmuch  as 
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it  plainly  shews  a  just  reason  why  the  obligees  did  not 
sooner  demand  payment.  Here  it  appears  that  one  of 
the  obligees  admitted  that  he  had  agreed,  twenty  years 
liefore  suit,  to  deliver  up  the  bond  as  satisfied,  and  the 
defendants  uniformly  insisted,  that  the  other  obligee  bad 
been  actually  satisfied  by  setting  off  against  his  part  of 
the  bond  his  liability  for  not  performing  the  engagement 
on  his  part,  for  which,  the  sum  mentioned  in  the  bond 
was  to  be  his  remuneration.  It  is,  therefore,  a  strong 
case  of  the  concurrence  of  the  legal  presumption  with 
actual  justice  ;  and  the  time  mentioned  in  our  Statute^ 
ten  years,  has  more  than  run  twice  over. 

Per  Curiam.  Judgment  affirmed. 


ANN  DONAUO'S  ADMINISTRATOR  v$.  JOSHUA  WITHERSPOON. 

A.  had  oollactad  a  sum  of  money  for  B.  andi  being  sued  for  it  by  B's  admin- 
tetmtor,  pleaded  only  tho  general  iamie.  Meld,  that  A.  eoold  not  give  i» 
evideneot  that  B.  had  lived  with  him  and  that  the  ezpeniee  of  h^  main- 
tenance amounted  to  more  than  the  money  collected.  He  ehontd  have 
pleaded  this  as  a  set  off. 

Appeal  from  the  Superior  Court  of  Law  of  Burke 
County,  at  the  Spring  Term,  1846,  his  Honor  Judge 
PflABsoN  presiding. 

The  aetiott  is  assumpsit  for  money  had  and  received; 
and  the  pleas  non  assumpsit,  statute  of  limitations^  accord 
and  sathfaction  and  release. 

On  the  trial  the  plaintiff  gave  evidence,  that,  about  six 
years  before  the  death  of  his  intestate,  Ann  Donaho,  the 
defendant,  collected  from  one  C.  Howard  the  sum  of 
•900.  which  he  owed  to  her  on  his  promissory  note ;  and 
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that  the  defendant  said  at  the  time,  that  he  was  collect* 
ing  the  debt  for  her,  who  then  lived  with  him  and  had 
sandry  articles  of  personal  property  there.  The  plaintiff 
further  gave  evidence,  that,  afler  he  administered,  he 
applied  to  the  defendant  for  the  property  in  his  hands  be- 
longing to  the  intestate,  and,  after  receiving  the  specific 
chattels,  that  he  asked  the  defendant,  if  there  was  no 
money  or  any  note  for  money  belonging  to  her,  and  he  said 
there  was  not.  Thereupon, the presentsuit  was  instituted. 
On  the  part  of  the  defendant,  evidence  was  then  given, 
that,  for  seven  years  before  the  intestate  diexl,  she  lived 
with  the  family  of  the  defendant,  on  a  tract  of  land  be- 
longing to  her,  the  intestate — and  that  she  was  so  old  and 
infirm,  as  to  be  unable  to  attend  to  her  business ;  and  he 
offered  to  prove,  that  the  maintenance  of  the  intestate, 
during  that  period,  exceeded  in  value  the  sum  of  9300,  so 
received  by  the  defendant.  The  plaintiff  then  offered  to 
give  evidence  to  shew,  that,  admitting  the  $300  was  not 
sufficient  to  defray  the  charges  of  the  intestate,  yet  the 
profits  or  annual  value  of  her  plantation,  on  which  the 
defendant  lived,  was  more  than  equivalent  to  that  ex- 
pense. But  the  Court  was  of  the  opinion,  that  the  ac- 
tion was  misconceived ;  for  that  the  facts  made  a  fit  case 
for  a  bill  in  the  Court  of  Equity  for  an  account  of  monies 
collected,  or  that  the  defendant  ought  to  have  collected, 
for  the  intestate,  of  the  profits  of  the  land — and  that  in 
this  action,*  where  the  defendant  showed  that  the  9300 
he  had  received  had  been  expended  for  board  and  clothes, 
the  plaintiff  could  not  introduce  as  a  new  item,  the  use 
of  the  land  as  an  equivalent.  In  submission  to  the  opin- 
ion, the  plaintiff  was  non-suited  and  appealed. 

N.  W.  Woodfin  and  Alexander,  for  the  plaintiff. 
Gait/ter  and  Avery,  for  the  defendant. 

RupFiN,  C.  J.    The  Court  considers  the  decision  errone- 
ous.   The  defendant  did  not  offer  evidence  of  payments 
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to  the  intestate,  nor  that  she  and  he  had  come  to  an  ac- 
ooant  for  her  board  and  maintenance,  on  the  one  hand, 
and  of  the  money  collected  byhim,  on  the  other*  His 
defence  was  simply,  that  he  had  a  counter  demand  against 
the  intestate,  for  seven  years  board  and  clothing.  That 
demand  is  strictly  a  set  off  and  admissible  in  no  other 
form — ^but  that  was  not  pleaded.  If  the  defendant  had 
asked  leave  to  add  the  plea,  doubtless  the  Court  would 
have  allowed  the  plaintiff  to  add  counts  for  rent  or  use, 
and  occupation,  and  for  other  monies  collected,  so  as  to 
have  brought  the  whole  controversy  fairly  before  the 
jury  for  adjustment.  They  were  all  proper  subjects  of 
legal  jurisdiction  and  might  have  been  embraced  in  this 
action  on  either  special  counts,  or  the  general  counts  on 
promises^  However,  it  is  needless  to  speculate  on  that 
point,  because  in  the  state  of  the  pleadings,  this  defence 
was  not  open  at  all ;  and,  therefore,  without  adverting  to 
any  other  matter,  the  judgment  must  be  reversed  and 
venire  de  novo. 

PfiB  CuRiABf.  Judgment  accordingly* 


JOHN  HALL  M.  JAMES  WHITAKER. 


Whsrt  A.  who  it  an  indonwr  <m  the  n«to  of  B.  aftor  it  bocomoo  doo^  bonowv 
AMDoy  from  A  bank  ob  Ui  owa  note  with  awoty,  and  with  It  diaohaifo* 
B*a.  nota,  whioh  alao  baloagod  to  tha  bank,  Haii,  that  A.  balbfa  payiaf 
np  hif  own  noto  ia  the  bank,  nay  maintain  an  aiction  agaunt  B.  lor  money 
paid  to  hii  QM. 

Tha  oaso  of  Bri$endine  ▼.  Martvn,  1  Irod.  SS8,  cited  and  appiorod. 

Appeal  from  the  Superior  Court  of  Law  of  Macon 
County,  at  the  Spring  Term,  1846^  his  Honor  Judged 
PiARsoN  presiding. 
4ft 
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Hall  V.  Wbitftker 


This  was  aa  action  on  the  case,  brought  to  recover 
money,  paid  by  the  plaintiff  to  the  use  of  the  defendant 

The  plaintiff  was  an  endorser  of  the  defendant's  note, 
discounted  at  the  branch  of  the  bank-  of  the  State  at 
Morganton,  for  the  defendant's  accommodation.  The 
defendant  failing  to  pay,  judgment  was  taken  by  the 
Bank.  The  plaintiff  procured  his  own  note  with  a  surety 
to  be  discounted  at  the  same  bank,  and  the  proceeds  en- 
tered to  his  credit,  and  by  his  check  he  applied  the  pro- 
ceeds in  payment  of  the  judgment.  This  latter  note  was 
not  paid  by  the  plaintiff,  until  after  the  commencement 
of  this  action.  On  behalf  of  the  defendant  it  was  con* 
tended,  that  the  plaintiff  could  not  maintain  this  action, 
until  he  had  paid  off  his  own  note  at  bank.  The  objec- 
tion was  over-ruled  and  a  verdict  for  the  plaintiff.  The 
defendant  appealed. 

Francis^  for  the  plaintiff. 

N,  W.  Woodfin,  for  the  defendant,  in  support  of  the 
objection  taken  below,  cited  the  case  of  Brisendine  v. 
Martin,  1  Ired.  28«. 

Nash,  J.  We  concur  with  his  Honor,  that  this  is  not 
like  the  case,  where  a  surety  merely  procures  the  credi- 
tor to  accept  his  own  note  in  satisfaction  of  the  note  of 
himself  and  principal.  He  cannot,  in  the  latter  case, 
maintain  the  action  for  money  paid  to  the  use  of  his  prin- 
cipal, until  he  has  paid  his  own  note ;  because,  until 
then,  he  has  not  in  fact  paid  any  thing — he  is  out  of 
pocket  nothing.  But  this  is  a  case  widely  different. 
The  plaintiff  did  actually  pay  off  the  judgment  against 
himself  and  the  defendant,  with  his  own  money^  and  not 
with  his  credit,  before  commencing  his  action.  The  dis- 
counting of  his  note  by  the  bank  was  an  entirely  distinct 
matter,  and  the  money  resulting  from  it  was  his  own,  to 
every  pnrpocw,  to  be  applied  and  used  by  him  as  he  chose. 
If  he  bad  borrowed  the  money  from  any  other  person^ 


AUGUST  TERM,  1847.  355 


Hall  o.  Wbitaker. 


and  with  it  paid  the  jadgment,  it  could  not  be  questionedt 
but  that  he  might  maintain  his  action  against  his  princi- 
pal, before  discharging  his  own  note.  If  he  had  conveyed 
to  the  plaintiff  in  the  judgment  against  him  and  his  prin- 
cipal, property  of  any  kind,  as  a  negro,  horses  or  bank 
notes,  in  discharge  of  the  judgment,  and  it  had  been  re- 
ceived as  such,  he  might  immediately  maintain  his  action 
for  money  paid  and  advanced,  Brisendine  v.  Martin^  1 
Ired.  288,  because,  in  either  of  the  cases  enumerated,  he 
would  have  given  that,  which  was  money's  worth — he 
would  have  been  so  much  out  of  pocket.  It  will  be  per- 
ceived, that,  in  the  case  cited,  bank  notes  are  enumerated^ 
as  being  a  sufficient  payment  to  sustain  the  action.  In 
this  case  bank  notes  were  in  fact  paid  by  the  plaintiff;  and 
whether  he  drew  out  of  the  bank  the  proceeds  of  his  note 
in  bank  notes,  and  then  paid  them  into  the  bank  again : 
or,  whether,  after  checking  for  them,  they  were  by  his 
direction  transferred  to  his  credit  in  discharge  of  the 
judgment,  can  manifestly  make  no  kind  of  difference. 
The  bank  notes  were  his,  to  appropriate  as  he  pleased, 
and,  by  the  appropriation  made,  he  was  out  of  pocket  to 
their  amount  We  perceive  no  error  in  the  judgment 
below. 

Per  Curiam.  Judgment  affirmed. 
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THE  STATE,  TO  THE  USE  OF  JAMES  B.  BISHOP,   vs.  HEN- 

DERSON  FOTEET  ft  AL. 

The  intereait  which  excludes  a  witueai  produced  in  a  euit,  must  be  a  lefal 
and  beneficial  interest  in  the  subject  matter*  for  the  recovery  of  which  the 
suit  is  brought 

It  b  not  suAcieat  that  a  witnees  believes  himself  intereetedi  if  in  fact  he  is  not; 
nor  is  it  sufficient,  if  he  conceives  himself  bound  in  morality  and  honor  to 
make  good  any  loss,  sustained  by  the  person,  iu  whose  favor  his  evidence  is 
to  be  given,  in  consequence  of  a  judgrment  against  him. 

The  leaning  of  the  Court8,in  modern  times,is  to  let  the  objecUon/>n  the  ground 
of  interest,  go  to  the  credit,  rather  than  to  the  competency  of  the  witness. 

Tbe  etim  of  Cox  v.  WiUon,  3  Ired.  334,  cited  and  approved* 

Appeal  from  the  Superior  Court  of  Law  of  Cherokee 
County,  at  the  Fall  Term,  1845,  his  Honor  Judge  Baiucv 
presiding. 

The  defendant,  as  an  officer,  received  from  the  plain* 
tiff,  through  one  H.  Barnard,  certain  promissory  notes 
for  collection.  The  action  is  on  his  official  bond,  and  the 
breaches  assigned  were  for  collecting  and  not  paying 
«yer,  and  for  negligence  in  not  collecting.  To  sustain 
the  plaintiff's  claim,  H.  Barnard  was  tendered  as  a  witp 
ness ;  and  the  sole  question  presented  was,  as  to  his  com- 
petence. On  his  examination  he  stated,  that,  when  he 
took  the  notes  to  hand  to  the  defendant,  there  was  no 
contract  between  him  and  the  plaintiff,  that  he.  should 
receive  any  thing,  by  way  of  compensation  for  his  trou- 
ble ;  that  he  should  not  ask  any  compensation,  nor  was 
the  plaintiff  bound  to  pay  any ;  that  if  he  received  any, 
it  would  be  a  mere  gratuity  on  the  part  of  the  plaintiff. 
He  was  then  asked  by  the  defendant's  counsel,  if  a  re« 
covery  was  effected  in  the  case,  would  he  not  expect 
some  remuneration  from  the  plaintiff  for  his  trouble.  He 
answered,  "yes,  he  did,  he  thought  it  was  likely  the 
plaintiff  would  give  him  something,  but  not  because  he 
was  under  any  obligation  to  do  so,  for  what  he  had  done 
was  a  mere  act  of  friendship  for  the  plaintiff."    In 
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another  part  of  his  examination  he  stated,  that  he  had 
befinre  done  the  same  thing  for  the  plaintiff,  who^had 
given  him  some  money  for  his  services.  The  objection 
was  over-roled  by  the  Court,  and  there  being  a  verdict 
and  judgment  for  the  plaintiff,  the  defendants  appealed. 

Francist  and  /.  W*  Woodfin,  for  the  plaintiff. 
Edney,  for  the  defendants. 

Nash,  J«  We  think  the  Judge  below  was  correct  in 
over-ruling  the  objection.  The  witness  had  no  such  in- 
terest, as  would  disqualify  him  from  giving  evidence  for 
the  plaintiff.  It  is  the  object  of  Courts  of  justice  to  ascer* 
tain  the  truth  in  every  case  brought  before  them.  And 
to  this  end,  such  rules  have  been  adopted,  with  respect  to 
evidence,  as  are  considered  best  calculated  to  its  attain- 
ment ;  some  of  them  extremely  arbitrary,  and  justifiable 
only  as  being  a  portion  of  a  general  system.  Among 
these  rules  is  that,  which  excludes  a  witness,  without  any 
regard  to  his  moral  standing,  because  of  interest.  It  is 
not,  however,  every  interest  that  does  exclude  a  witness. 
A  son  has  a  deep  interest  in  securing,  or  in  adding  to,  the 
property  of  his  father ;  yet  he  is  a  competent  witness  for 
him,  in  a  suit  affecting  even  his  entire  property.  The 
law  says  this  interest  is  too  remote.  But  the  instant  the 
father  dies,  the  son  is  incompetent,  because  he  then  is 
interested  directly  in  increasing  or  preserving  a  fund,  to 
a  distributive  share  of  which,  as  next  of  kin,  he  is  en- 
titled. Cox  V.  Wilson,  2  Ire.  234.  The  interest,  then, 
which  does  exclude,  must  be  a  legal  and  beneficial  one  in 
the  subject  matter,  for  the  recovery  of  which  the  suit  is 
brought ;  or  when  he  is  called  to  protect  or  increase  a 
fiind,  which  a  recovery  in  the  suit  will  increase  or  di- 
minish. The  witness,  Barnard,  stands  in  no  such  position 
here.  He  expressly  states,  that,  between  him  and  the 
plaintiff,  no  contract  existed  as  to  compensation  of  any 
kind,  that  his  services  were  those  of  a  friend,  and,  in  law, 
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according  to  his  testimony,  amounted  to  a  volontaiy 
coarlesy»  for  wl^ich  no  action  could  be  maintained.  It  is 
said,  however,  by  the  defendant's  counsel,  in  argiunent, 
that  the  witness  stated,  he  thought  it  likely  the  plaintiff 
would  give  him  something  for  his  services,  and  gave  his. 
reason  for  so  thinking.  He  had  before  performed  similar 
services  for  the  plaintiff,  and  he  had  given  him  money  for 
*]t ;  but  he  went  on  to  state,  that,  if  the  plaintiff  did  give 
him  any  thing,  *^  it  would  not  be  because  he  was  under 
an  obligation  to  do  so."  A  more  full,  direct  and  positive 
negation  of  all  legal  interest  in  the  cause  could  not  be 
given  by  a  witness.  It  was  at  one  time  thought,  and 
there  are  dicta  to  that  effect,  that,  when  a  witness  be- 
lieved himself  interested,  though  in  fact  he  was  not,  he 
was  rendered  incompetent.  The  contrary  doctrine  is 
now  fully  established.  Cumberland  Bank  v.  Hughes,  17 
Wend.  102,  8  Johns.  428.  So  also,  if  a  witness  conceive 
himself  bound  in  morality  or  honor  to  make  good  any 
loss,  sustained  by  the  person,  in  whose  favor  his  evidence 
is  to  be  given,  in  consequence  of  a  judgment  against  him, 
he  is  still  a  competent  witness.  Gilpin  v.  Vincent,  9 
Johns.  220.  Moore  v.  Hitchcock^  4  Wend.  297.  2nd  voL 
Smithes  leading  case^,  99.  These  authorities  shew,  that 
the  interest,  which  excludes  a  witness,  must  be  a  direct 
legal  interest — otherwise,  the  objection  is  to  the  credit 
and  not  to  the  competency  of  the  witness.  The  leaning 
of  the  Courts  in  modern  times,  I  use  the  expression  in  re- 
ference to  the  old  cases,  is  to  let  the  objection  go  to  the 
credit,  rather  than  to  the  competency,  where  a  doubt  may 
arise.  Walton  v.  Shelly,  1  Term  Rep.  300.  King  v.  Bray^ 
Rep«  in  time  of  Lord  Hardwicke,  Bent  v.  Baker,  3  Term 
Rep.  27.  Here,  there  is  no  doubt  the  witness  had  no 
legal  interest  whatever.  It  will  be  observed,  that  this 
opinion  is  confined  to  the  question  of  the  interest  that 
disqualifies  a  witness,  and  not  to  the  different  modes,  by 
which  it  may  be  tested  ;  as  whether  the  verdict  can  be 
given  in  evidence  for  oi*  against  him.  or  his  liability  to  costs. 
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We  concur  with  his  Honor,  who  tried  the  catiseythat  the 
witness  had  no  such  interest,  as  excluded  him,  but'  that 
the  objection  went  to  his  credit. 

» 

Per  Curiam.  Jadgment  affirmed. 


THE  STATE,  ON  THE  RELATION  OF  JOHN  N.  MURRAY,  vt. 

WILIE  JONES. 

Where  a  sheriff'i  bond  had  been  taken  in  1838,  only  three  jnstices  of  the 
Coanty  Conrt  being  present,  and  the  bond  was  only  for  $'1,000  instead  of 
910,000  as  required  by  law  ;  Heldt  that  these  defects  were  cared  by  the 
Act  of  1844-5,  which  had  a  retrospective,  as  »weU  as  a  prospectiye,  ope- 
ration. 

The  caee  of  the  State  v.  Pool,  5  Ired.  105,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Buncombe 
County,  at  the  Special  Term,  in  June  1S45,  his  Honor 
Judge  Caldwell  presiding. 

This  was  a  suit  on  the  bond  of  the  defendant,  execQted 
in  October  1838,  as  sheriiT  of  Buncombe.  It  appeared 
from  the  record  of  the  County  Court,  that,  when  it  was 
takeUt  there  were  but  three  Justices  of  the  Peace  on  the 
bench,  and  the  bond  appears  to  be  in  the  penal  sum  of  four 
thousand  dollars,instead  often  tbousand,as  required  bylaw. 
The  defendant's  counsel,  moved  that  the  plaintiff  be  non- 
suited, on  the  ground  that  there  were  but  three  justices, 
who  received  the  bond,  and  because  it  did  not  contain 
the  penalty  required  by  statute.  The  question  was  re- 
served^  and  the  relator,  on  the  breaches  assigned,  had  a 
verdict.    The  Court,  on  consideration,  refused  to  non*suit. 
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on  the  groand  that  the  defects  were  cured  by  the  Act  of 
1844-5.  and  on  the  ^ound,  that,  if  not  cured,  the  bond 
was  a  good  bond  at  common  law.  Judgment  for  the 
plaintiflT  and  appeal  by  the  defendant. 

N.  W.  Woodfin,  for  the  plaintiff. 
Francis,  for  the  defendant. 

Nash,  J.  This  suit  was  commenced  in  1S42  ;  and,  ac- 
cording to  the  decisions  of  this  Court,  theretofore  made, 
the  plaintiff  could  not  have  maintained  his  action.  In 
carrying  out  the  will  of  the  Legislature,  as  expressed  in 
their  acts  passed  at  various  times,  a  series  of  decisions 
had  been  made  by  the  Courts ;  the  effects  of  which  were 
to  deprive  those,  who  put  business  into  the  hands  of  pub- 
lic officers,  or  of  those  who  assumed  to  act  as  such,  of  a 
large  portion  of  the  protection  they  ought  to  receive. 
From  year  to  year,  as  these  evils  were  brought  to  their 
notice,  remedies  were  applied  by  the  Legislature,  until, 
at  the  Session  of  1844-5,  an  Act  passed,  which,  it  was 
hoped,  had  remedied  and  provided  for  every  mischief  and 
defect,  which  had  previously  been  found  to  exist.  That 
Act  provides  '*  that  all  persons,  who  shall  be  admitted  by 
the  County  Court  and  sworn  into  the  office  of  Sheriff, 
Coroner  or  Constable,  shall  be  held  and  deemed  to  be 
rightfully  in  office,  until  ousted  by  due  course  of  law ; 
and  that  all  bonds  which  have  been,  or  may  here- 
after be,  taken  by  any  Court  of  Pleas  and  Quarter  Ses- 
sions, upon  admission  of  any  person  into  either  of  the 
said  offices,  shall  be  held  and  deemed  to  be  valid  and 
effectual  to  all  intents  and  purposes,  notwithstanding  any 
defecti  insufficiency  or  irregularity  in  the  electioni  iq>- 
pointment  or  admission  of  such  person,  or  in  any  of  the 
proceedings  of  the  Court  in  relation  thereto.''  At  the 
December  Term*  1844,  of  this  Court,  the  case  of  Tke  State 
at  the  relation  of  Jordan  4*  a'*  against  Pool,  was  decided, 
S  Ire.  105.    The  action  had  been  commenced  prior  to 
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1848,  and  it  wit^  a.  point  of  the  defence,  that  the  Act  of 
1844  could  not  apply  to  it,  so  as  to  alter  or  change  the 
principles,  upon  which  it  was  to  be  determined*  There, 
as  here,  the  records  of  the  County  Court  did  not  shew, 
that  a  megority  of  the  Justices  were  present,  when  the 
bond,  on  which  the  action  was  brought,  >va8  accepted. 
But  the  Court  was  of  opinion,  that,  although  this  was  a  • 
fatal  objection,  at  the  time  the  action  was  instituted  and 
the  pleas  were  entered,  yet  that  it  was  perfectly  compe- 
tent to  the  Legislature  to  ratify  the  delivery,  previously 
made  to  a  third  person,  of  the  bond,  as  it  was  payable  to 
the  State ;  and  that  it  had  done  so  by  the  Act  of  1844-5. 
In  other  words,  that  the  latter  Act  embraced,  as  well 
bonds  made  before  its  passage,  as  those  made  afterwards. 
This  decision  disposes  of  the  first  objection  made  by  the 
defendant. 

Another  objection  has  been  taken,  which  is  equally  un- 
tenable. The  Act,  regulating  the  election^of  Sherifiis,  re- 
quires him,  before  he  enters  on  the  discharge  of  his 
official  duties,  **  to  enter  into  bond,  with  two  or  mcH'e  good 
and  sufiScient  sureties  in  the  penalty  of  •10,000,''  &c. 
Rev,  Stat.  ch.  119,  sec.  1 3.  In  the  present  case  the  penalty 
of  the  bond  is  $4,000.  Before  the  Act  of  1644-5,  thi» 
would  hare  been  a  fatal  objection  to  it,  as  an  official  bond. 
The  error,  however,  is  cured  by  the  second  olaose  in  the 
Act  referred  to.  The  language  is,  ^  and  that  bonds,  whicb 
have  been,  or  may  be,  taken,  &c  upon  admission  of  any 
penon  into  either  of  the  offices,  shall  be  held  and  deemed 
valid  and  effectual  to  all  intents  and  purposes,  notwith- 
standing any  defect,  insufficieBcy  or  irregularity,  dco^  or 
in  any  other  proceedings  of  the  Court  in  relation  thereto.'' 
This  bond  was  taken  by  the  Court,  on  the  admission  of 
the  defendant,  Jones,  into  the  office  of  Sheriff. 

These  are  the  only  objections  which  were. taken  to  the 
plaintiff's  recovery  in  the  Court  below,  and  the  only  onesy 
which  have  been  or  could^be  considered  here.^ 
47 


Mt  SUPREME  COURT. 


Paiks  «.  Maton. 


We  perceive  no  error  in  the  opinion  of  the  Judge,  who 
tried  the  cause,  and  the  judgment  must  be  affirmed. 

Pn  Curiam.  Judgment  affirmed. 


DOE  ON  DEM.  OF  DAVID  PARKS  m.  JAMES  MASON. 

Wb«M  a  ntnrn  of  a  levy  on  land  by  a  conitable  confonns,  ia  its  descriptioit, 
to  tha  diracUons  of  the  Act  of  Aasembly,  Rev.  St.  ch.  62,  sec.  16,  setting 
forth  among  other  things  that  the  land  lies  on  a  creek*  naming  iti  and  it 
appeals  that  there  are  several  creeks  in  the  ceunty  of  that  name*  it  is  com- 
petent for  a  party  to  an  ejectment  suit,  brooght  to  recover  the  land  eold 
under  that  levyi  to  shew  which  creek  was  intendedi  when  the  levy  was 
made. 

The  case  of  Smith  v.  Loto,  2  Ired.  457,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Mecklen- 
burg County,  at  a  Special  Term  in  November  1846,  his 
Honor  Judge  Prarson  presiding. 

The  plaintiff  claimed  the  premises,  described  in  the 
declaration,  under  a  Sheriff's  sale,  on  an  execution 
against  the  present  defendant.  The  land  was  levied  on 
by  a  constable,  upon  a  fieri  facias  issued  on  a  justice's 
judgment,  and  he  returned  the  levy  in  the  following 
words !  **  For  want  of  goods  and  chattels,  levied  this 
execution  on  the  defendant's  land — two  tracts — one  ad* 
joining  the  lands  of  William  Lackey  and  others,  and  one 
adjoining  the  lands  of  Robert  Watson's  estate  and  others^ 
and  lying  on  the  waters  of  Sugar  Creek."  On  the  return 
of  the  levy  to  the  County  Court  there  was  an  order  made 
for  execution  to  issue,  and  a  venditioni  exponas  did  issue 
and  under  it  the  lessor  of  the  plaintiff  became  the  pur- 
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chaser  of  the  last  mentioned  tract,  namely,  that  on  Sagar 
creek. 

The  sole  question,  made  by  the  defendant  on  the 
trial,  was  whether  the  land  was  sufficiently  described 
in  the  constable's  return.  It  appeared  upon  the  evi« 
dence,  that  Sugar  creek  and  its  branches  watered  a 
large  portion  of  the  county  of  Mecklenburg,  in  which 
the  land  is  situate :  that  one  of  the  streams  was  called 
**  Big  Sugar  creek,"  another  '*  Town  Sugar  creek,"  and 
another  ''  Little  Sugar  creek ;"  and  that  they  came  to- 
gctber  in  the  edge  of  South  Carolina.  The  plaintiff, 
then,  in  order  to  identify  the  lemd,  gave  evidence,  that 
the  late  Robert  Watson  owned  a  tract  of  land  in  the 
County  of  Mecklenburg,  on  the  **  Town  Sugar  creek," 
and  did  not  own  any  other  land  in  the  county,  and  that 
the  premises  now  sued  for  adjoined  that  tract  of  Watson's, 
and  was  on  that  branch  of  Sugar  creek,  known  as  **  Town 
Sugar  creek,"  and  also  that  it  lay  on  the  main  road  from 
Salisbury  to  Charlotte. 

Upon  that  evidence,  the  Court  held  that  there  was  not 
sufficient  certainty  in  the  description  of  the  land  in  the 
levy,and  non-suited  the  plaintiff,  who  thereupon  appealed. 

/.  H.  Wilson,  for  the  plaintiff. 
Alexander^  for  the  defendant 

RuFFiM,  C.  J.  The  levy  is  returned,  strictly  in  compli- 
ance with  the  Act  of  Assembly,  which  directs,  that  the 
constable  shall  set  forth  what  lands  he  levied  on,  where 
situate,  on  what  water  course,  and  whose  land  it  adjoins, 
Rev*  St,  c.  62,  s.  16.  That  was  done  literally  in  this  case ; 
and  looking  to  the  return  alone,  there  is  no  ambiguity  in 
the  description,  nor  any  room  to  doubt,  that  by  it  the  land 
could  be  identified,  so  that  the  sheriff  could  tell  what 
land  he  was  to  sell,  and  bidders  also  understand  what 
they  were  buying :  which  are  the  objects  of  the  statute 
in  requiring  the  particularity  of  description  prescribed. 
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This  return  must  be  sustained,  for  it  follows  the  Tery 
words  of  the  Act.  The  land  is  situate  in  Mecklenburg 
county,  lies  on  Sugar  cr^ek,  and  adjoins  the  land  that 
belonged  to  Robert  Watson,  lately  deceased.  It  is  true 
as  was  observed  in  Smith  v.  Low,  2  Ired.  456,  a  levy 
though  returned  in  the  precise  words  of  the  Act,  may 
require  extrinsic  evidence  to  identify  the  land,  as  indeed, 
may  be  the  case  with  the  most  accurate  description  in  a 
deed.  Here,  for  example,  an  ambiguity,  not  appearing 
on  the  return,  was  raised  by  evidence  dehors  that  there 
were  three  Sugar  creeks  in  Mecklenburg.  But  that  can* 
not  absolutely  avoid  the  levy  and  return,  which  conform 
to  the  statute.  It  only  made  it  necessarry,  that  evidence 
should  l^  given,  which  would  connect  the  return  with 
one  of  those  creeks,  and  make  it  appear  on  which  of 
them  the  land,  according  to  the  description  in  the  return, 
must  lie.  This  was  completely  done,  by  proving  that  the 
Watson  landt  which  is  called  for  in  the  return,  lies  on  a 
particular  brknch  of  the  creek,  and  thalf  Watson  had  no 
other  land,  and  that  this  tract  in  fact  adjoined  that  one 
of  Watson's.  How,  better  evidence  could  be  given,  to 
show  on  which  of  the  streams  the  land  lies,  or  to  identify 
the  parcels  levied  on  and  sold,  it  is  difficult  to  conceive. 


*-. 


Per  Cubiam.    Judgment  reversed  and  ventre  de  novo* 
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Tha  County  Court  hu  full  power  to  order  the  laying  oat  of  public  roacU ; 

but  none  to  Uy  them  out.    The  last  power  is  given  to  a  jury. 
The  Court  hae  the  power  to  deeidey  whether  the  pnUie  couTenienee  requiree 

the  laying  out  of  a  road,  and  to  order  a  jury  for  the  purpoee  of  laying,  it 

out ;  but  it  haa  no  power,  eioept  ae  to  the  termmit  to  direct  the  jury  or  any 

one  eUe,  how  it  shall  run,  that  being  the  excluaive  province  of  the  jary, 

their  verdict  being  of  course  subject  to  the  judgment  of  the  Conrt,  whether 

it  shall  be  received  or  not 
Ab  order  of  the  Court  directing  how  a  road  shall  be  nut  and  opened  dees  not 

joiCify  an  overseer}  who  acts  under  it,  and  he  is  liable  to  an  action  by  th« 

party  grieved. 
Every  man  is  presumed,  in  lew,  to  intend  any  consequence,  which  naturally 

flows  firom  an  unlawful  ad.  and  Is  answerable  to  private  individuals  for  any 

injury  ao  sustained.  ^- 

Therefore  the  deliendnnt  was  liable,  in  an  actfam  of  treepa«  ^umre  c^tfusvus 

fregU,  (or  the  loM  of  hogs,  dus.  occasioned  by  the  unlawful  breaking  dowa 

of  the  plaiatifF's  fence. 
The  cases  of  State  v.  MarhU,  4  Ire.  SSI,  and  Buher  v.  Wifsoiit  3  Ire^  170, 

cited  and  apptoved. 

Appeal  from  the  Superior  Court  of  Law  of  Cherokee 
County,  at  the  Spring  Terra,  1846,  his  Honor  Judge 
Fbarsov  presiding. 

This  is  an  action  of  trespass  quare  clausumfregitthronght 
to  recover  damages,  for  throwing  down  the  fences  of  the 
plaintiff,  whereby  he  lost  several  hogs  and  other  property. 
The  defendant  pleaded  in  justification,  that  he  was  ap- 
pointed by  the  County  Court  of  Cherokee  County,  to  open 
a  public  road,  at  the  place  where  the  fences  were  thrown 
down.  He  produced  in  evidence  the  record  of  the  County 
Court,  whereby  it  appeared,  that,  at  June  Term,  1840,  a 
petition  was  filed,  wherein  it  is  stated  ^  that  it  will  be  of 
great  convenience  to  the  neighborhood,  that  a  public  road 
foe  estaiflished,  leaving  the  State  road  at  or  near  Joel 
Vannoy's,  valley  river,  passing  by  Andrew  Colvert's,  W# 
W.  Pi^cy's,  and  to  intersect  the  State  Road  at  or  near 
James  jtSing^s."    At  June  Term  1840,  an  order  was  made 
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by  the  Court,  directing  the  Sheriff ''to  summon  a  jury  to 
view,  mark  and  lay  off  a  road  from  Thomas  6.  Forney's  line 
passing  Andrew  Calvert's,  and  William  W«  Piercy's  and 
intersect  the  State  road  at  James  King's."  The  jury  was 
duly  summoned,  and  their  return  is  as  follows :  **  The 
jury  met  according  to  the  order,  and  agree  that  the  road 
be  made/'  They  then  recommend  that  the  defendant, 
Piercy,  be  appointed  the  overseer,  with  the  hands  within 
certain  designated  boundaries.  The  order  of  the  Court, 
appointing  Piercy'overscer,  is  as  follows :  "Ordered  by 
the  Court,  that  William  W.  Pearcy  be  overseer  of  the  road, 
leading  from  James  King's,  down  the  South  side  of  valley 
river,  crossing  the  said  river  at  Joel  Vannoy's  to  the 
Hanks  branch,  and  that  he  command  all  the  hands  on 
the  South  side  of  the  said  river,  a  due  South  course  from 
these  points,  &c."  It  then  directs  the  overseer  *•  to  work 
out  the  same,  &c."  Acting  under  this  order,  the  defen- 
dant, in  opening  the  road,  committed  the  trespass  com* 
plained  of.  It  was  admitted  by  the  defendant's  counsel, 
that  he  had  failed  in  proving,  that  the  road  had  been  laid 
off  by  the  jury,  along  the  place,  where  the  alleged  tres- 
pass was  committed ;  and  he  moved  the  Court  to  instruct 
the  jury*  that,  as  the  road  had  not  been  laid  off  and 
marked  by  the  jury  at  any  place,  the  defendant  was  jus- 
tified, under  his  order,  in  opening  out  the  road,  along  the 
nearest  and  best  route  between  the  points  mentioned  in 
his  order.  This  instruction  was  refused,  and  under  the 
charge  of  the  Judge,  a  verdict  was  returned  for  the  plain- 
tiff, in  their  damages  the  injury  sustained  by  the  loss  of 
the  hogs  and  other  articles.  From  the  judgment  on  this 
verdict  the  defendant  appealed. 

Francis  and  Edney,  for  the  plaintiff.  1st.  That  the 
County  Court  had  no  power  to  make  the  ordevv  under 
which  the  defendant  acted.  2ndly.  That  one  writ  lies  for 
several  trespasses.  Fitz.  Nat.  Brev.  title  Trespass  196, 
198,201.     Vitier3S,30,   Co,  Rep.  pL  page  173.*^' 3rdly. 


r* 
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Any  consequential  damages  may  be  laid  in  aggravation. 
Astderwnv.  BrickUm^  Strange  192.  Burnett  v.  Alcott^  2 
Term  106  166,  Taylor  v.  Cole,  3  Term  298,  BnUeis  N.  P. 
82.    Lears  v.  Lyons,  8  Eng.  Cow.  L.  Rep.  362. 

Qaither,  for  the  defendant. 

Nash,  J.  The  defendant  asks  for  a  new  trial,  because 
of  the  refusal  of  the  Ju()ge  to  instruct  the  jury  as  required, 
and  because  he  charged  them,  that  they  might  give 
damages  for  the  loss  of  the  hogs  and  other  property,  if 
they  thought  it  resulted  from  the  pulling  down  of  the 
fences.  We  entirely  agree  with  his  Honor  on  both  points; 
and  very  much  for  the  reasons  assigned  by  him.  The 
County  Court  of  each  County  is  vested  with  **  full  power 
and  authority  to  order  the  laying  out  of  public  roads,'' 
but  none  whatever  to  to  lay  tliem  out.  That  authority  is 
given  to  another  tribunal,  that  is.  a  jury.  By  the  2nd 
section  of  the  Act  of  1784,  Rev.  Stat.  ch.  104,sec.  4,  it  is 
ordained  that  ''all  roads  shall  be  laid  out  by  a  jury  of 
freeholders,  to  the  greatest  advantage  of  the  inhabitants, 
and  as  little  as  may  be  to  the  injury  of  inclosures."  And 
to  sebure  a  faithful  discharge  of  their  duty,  the  jury  make 
their  return  on  oath.  The  Court,  then,  have  the  power 
to  decide  Aether  the  public  convenience  requires  the 
laying  out  of  the  road,  and  to  order  a  jury  to  be  summoned 
to  lay  it  out ;  but  they  have  no  power,  except  as  to  the 
terming  to  direct  the  jury  or  any  one  else  how  it  shall  run, 
that  being  the  exclusive  right  of  the  jury ;  their  verdict 
being,  of  course,  subject  to  the  judgment  of  the  Court, 
whether  it  shall  be  received  or  not.  It  has  been  urged 
before  us,  that,  as  the  defendant  was  acting  under  an 
order  of  a  Court  of  competent  jurisdiction,  he  could  not 
be  a  trespasser,  as  the  order  was  not  void  but  only  voida- 
ble. If  this  were  the  fact,  the  argument  would  be  sound ; 
but  the  order  is  not  voidable  alone,  it  is  absolutely  void, 
both  for  uncertainty  and  want  of  power  in  the  Court  to 
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make  it  It  is  obvioas«  from  an  iiupeotion  of  th»  reoeid, 
that  the  jury  did  not  lay  off  any  road.  They  neither 
marked  nor  staked  it,  nor  designated  in  the  report  ^  the 
coarse  it  should  run ;  and,  until  they  had  so  done,  the 
Court  had  no  power  to  order  it  to  be  opened,  for  there  is 
no  road  to  be  opened.  All  that  the  overseer  can  do»  is 
to  carry  into  execution  the  determination  of  the  jury.  If 
the  Court  direct  him  to  vary  from  the  location  made  by 
them  or  to  open  a  road  without  their  previous  action, 
fixing  where  it  shall  run,  their  order  is  null  and  void  and 
does  not  protect  him.  To  hold  that  an  order,  such  as  was 
made  in  this  case,  would  protect  the  overseer,  is  at  once 
to  place,  at  the  irresponsible  discretion  of  the  County 
Court  and  of  the  overseer,  the  inclosed  premises  of  every 
individual.  The  Court  would  not  be  answerable,  because, 
if  valid,  it  would  be  a  judicial  act,  and  the  officer  would 
be  irresponsible,  because  acting  under  a  warrant  from  a 
competent  tribunal.  But  the  question  has  been  already 
partially  decided  in  the  case  The  State  v.  Marble,  4  Ire. 
321,  and  in  that  of  Baker  v.  Wilson^  3  Ire.  170.  In  Uie 
latter,  the- plaintiff  was  appointed  an  overseer  of  a  road, 
that  had  no  existence,  in  law  or  in  fact,  and  the  action 
was  brought,  to  recover  from  the  defendant,  one  of  the 
hands  assigned  to  the  plaintiff,  the  penalty  for  not  work* 
iog  on  it.  On  behalf  of  the  plaintiff  it  was  contended, 
that  the  order  was  a  judicial  determination  that  there 
was  such  a  road.  The  Court  decided  that  it  was  not;  that 
so  to  hold,  would  be  to  repeal  the  Act  of  the  Legislature 
on  the  subject.  In  this  case,  the  road,  ordered  by  the 
Court  to  be  opened  by  the  overseer,  had  no  existence  in 
law  or  in  fact.  If,  instead  of  suing  the  defendant  for  a 
trespass,  the  plaintiff  had  put  up  his  fences  again,  could 
an  indictment  have  been  maintained  against  him  for  ob- 
structing a  public  road  7  Surely  not,  for  the  plaintiff  was 
the  owner  of  the  Icmd.  If  it  could,  the  singular  spectacle 
would  have  been  exhibited,  of  two  antagonistic  rights, 
existing  in  different  persons  at  the  same  time — the  right 
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of  the  overseer  to  throw  down  the  fences,  and  the  right 
of  the  owner  to  put  them  up.  This  cannot  be  so.  If  the 
order  justified  the  overseer,  then  he  had  in  law  a  right  to 
do  what  he  did,  and  it  would  have  been  criminal  in  the 
plaintifi*  to  have  opposed  or  prevented  him,  or  to  have 
obstructed  the  road  after  it  was  opened.  But,  again,  if 
the  County  Court  had  the  power  to  make  the  order,  it 
was  the  duty  of  the  overseer  to  obey  it,  and,  if  he  did  not^ 
he  would  be  punishable  by  indictment,  but  the  case  of 
Baker  v.  Wilson,  decides  that  he  could  not  be  punished* 
The  instruction  prayed  for  could  not  have  been  given* 
without  a  manifest  and  palpable  violation  of  the  Act  of 
Assembly.  It  is  admitted,  that  if  the  jury  had  laid  out  a 
road,  the  defendant  bad  departed  from  it,  in  pulling  down 
the  fences,  and'his  justification  is  claimed  under  the  order, 
on  the  plea  that  he  had  chosen  the  best  and  most  con- 
venient ground,  on  which  to  run  it  between  the  points 
designated  by  the  Court.  This  defence  substitutes  the 
overseer  for  the  jury,  and  transfers  from  the  latter  to  the 
former  a  discretion,  which  the  law  no  where  authorizes* 
It  violates  one  of  the  most  important  provisions  of  the 
road  law,  the  protection  which  it  throws  around  the  pro« 
perty  of  every  citizen.  It  never  was  the  will  of  the  Leg- 
islature, that  any  man's  property  should  be  taken,  for  the 
use  of  the  public,  without  compensation.  And  the  law 
we  are  considering  so  said,  and  appointed  a  tribunal  to 
assess  the  damage  each  individual  may  sustain  by  running 
the  road  on  his  land — ^not  the  Court  nor  the  overseer — 
but  a  jury  of  his  country.  This  case  remarkably  ex- 
emplies  the  danger  of  departing  from  the  provisions  of 
the  Act.  Two  individuals,  on  whose  land  the  jury  in* 
tended  the  road  should  run,  are  allowed  trifling  compen- 
sation, for  the  injury  was  small ;  while  the  present  plain- 
tiff, through  whose  valuable  low  grounds  and  inclosures 
the  overseer  has  chosen  to  run  it  for  a  quarter  of  a  mile, 
is  allowed  nothing. 
48 
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Upon  the  return  of  the  jury,  it  wsus  the  duty  of  the 
County  Court  to  have  set  aside  their  verdict,  because 
they  h€ul  not  performed  the  duty  assigned  them,  and  to 
have  ordered  another  jury  to  go  upon  the  ground.  They 
had  no  right  nor  power  to  substitute  themselves  or  the 
defendant  in  the  place  of  a  jury. 

We  entirely  concur  with  his  Honor,  that  the  County 
Court  had  no  power  to  make  the  order  they  did,  nor  had 
they  the  power  to  authorize  any  man  to  cut  out  a  road 
at  his  discretion ;  and  that  the  defendant  was  not  justified 
by  it  in  pulling  down  the  fences  of  the  plaintiff. 

We  agree-  with  the  Court  below  on  the  question  of 
damages.  Every  man,  in  law,  is  presumed  to  intend  any 
consequence,  which  naturally  flows  from  an  unlawful 
act,  and  is  answerable  to  private  individuals  for  any 
injury,  so  sustained.  The  authorities  cited  at  the  bar,  so 
far  as  we  had  it  in  our  power  to  examine  them,  sustain 
the  proposition.  The  question  was  very  correctly  left 
to  the  jury,  to  say  whether  the  loss  of  the  hogs  and  other 
property  was  the  consequence  of  the  pulling  down  of  the 
fences,  and  they  said;  that  it  was. 

Per  Curiam,  Judgment  affirmed. 


MICHAEL  JONES  »«.  WILLIAM  B.  MORRIS,  ExV  &c. 

Where  the  defendant,  in  consideration  of  a  debt  he  owed,  agreed  to  let  the- 
plaintiff  have  a  bed  and  furniture  of  the  value  of  ^28,  but  no  particular 
bed  and  fumitora  were  conveyed  or  delivered,  and  afterwaida  the  defendant 
npfosed  to  deliver  any  bed  and  furniture.  Held,  that  the  action  of  trover 
would  not  li^  for  the  plaintiff. 

Appeal  from  the  Superior  Court  of  Law  of  McDowell 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Dick  presiding. 
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This  was  trover  for  a  bed  and  farnitare,  tried  oa  not 
guilty.  The  case  was,  that  Morris  was  found  to  be  in- 
debted to  Jones,  on  a  settlement,  in  the  sum  of  $C0 ;  and 
they  agreed  that  the  former  should  give  the  latter  his 
note  for  $32,  (which  he  did,)  and  also  should  give  him  a 
bed  and  furniture  at  the  price  of  928,  being  the  residue 
of  the  debt,  when  Jones  should  apply  for  it  at  the  house 
of  Morris.  Shortly  afterwards,  Jones  went  there  for  the 
purpose  of  getting  the  bed  and  furniture,  and  met  Morris 
at  the  gate  going  from  the  house,  who  requested  plaintiff 
to  go  to  the  house,  saying  he  would  be  back  soon.  The 
plaintiff  went  in  but  was  ordered  out  by  Mrs*  Morris, 
and  went  away  without  seeing  Morris,  and  then  brought 
this  suit.  The  Court  expressed  the  opinion,  that  the 
(  plaintiff  could  not  recover,  because  he  made  no  demand 
on  Morris  for  the  bed  and  furniture,  and  also  because  he 
failed  to  prove  a  conversion,  and  in  submission  thereto 
the  plaintiff  suffered  a  non  suit  and  appealed* 

GuioTif  for  the  plaintiff. 
Ednetfi  for  the  defendant. 

RuPFiN,  C.  J.  A  demand  was  really  immaterial,  for  if 
it  had  been  made  and  refused,  it  would  not  have  entitled 
the  plaintiff  to  recover  in  this  form.  His  case  fails,  be- 
caiise  he  has  not  shewn  a  property  in  any  bed  and  furni- 
tore,  which  could  be  converted  to  his  prejudice.  The 
agreement  between  the  parties  was  merely  exeoatory, 
obliging  Morris  to  convey  and  deliver  to  the  plaintiff 
some  bed  and  furniture  of  the  value  of  #28,  and  not 
amounting  to  a  conveyance  or  delivery  of  any  bed  and 
furniture  in  particular,  so  as  to  vest  the  title  in  the  plain* 
tiff.  The  action  was  therefore  misconceived  and  cannot 
be  sustained. 

Pee  Curiam.  Judgment  affirmed. 
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The  plaintiff  lold  to  the  defendant  some  cattle  for  $50.  He  received  from 
the  defendant  a  promiMory  note  for  thirty  dollars  payable  the  lat  of 
January,  enaoing — and  a  bank  note  for  twenty  dollan,  which  waa  to  be 
returnedt  if  found  not  to  be  good,  and  the  defendant  was  to  have  credit 
until  the  lit  of  January.  The  bank  note  was  returned  aa  also  the  doe  biilf 
which  waa  destrsy'ed  by  the  defendant,  who  then  offered  to  pay  tendollan 
and  five  hia  note  with  surety  for  $40,  payable  the  1st  of  the  next  January. 
The  plaintiff  refused  te  accept  them.  Held,  that  the  plaintiff  could  not 
aue  the  defendant  In  a  quantum  valebat  until  after  the  1st  of  January. 

A  due  bill,  though  written  with  a  pencil  and  not  in  ink,  if  legible,  is  good. 


Appeal  from  the  Superior  Court  of  Law  of  Henderson 
County,  at  a  Special  Term  in  June  1840,  his  Honor  Judge 
Bailet  presiding. 

This  was  an  action  of  assumpsit  on  quantum  valehat^ 
for  cattle  sold  and  delivered  to  the  defendant.  Plea,  the 
general  issue.  The  plaintiff  introduced  a  witness,  who 
testified,  that  the  defendant  stated  to  him,  that  he  had 
bought  the  plaintiff's  cattle  for  the  sum  of  fifty  dollars, 
and  that,  in  payment  therefor  he  gave  his  due  bill  for 
thirty  dollars,  on  which  the  plaintiff  agreed  to  wait  until 
the  1st  of  January  following,  and  the  balance  he  paid  in 
a  bank  note,  which  the  plaintiff  at  first  hesitated  to  ac- 
cept ;  upon  which  he  told  him,  that  if  it  were  not  good, 
or  did  not  answer  his  purpose,  he  would  take  it  back  and 
give  him  another-^that,  sometime  afterwards  he  met  the 
plaintiff,  who  told  him  the  bank  note  was  worthless  and 
handed  it  back,  and  also  handed  back  the  due  bill,  which 
had  been  written  with  a  pencil,  and  which,  on  that  ac- 
Qount,  the  plaintiff  alleged  was  not  good — ^that  the  de- 
fendant then  offered  to  give  the  plaintiff  ten  dollars  and 
secure  the  balance  of  the  debt,  which  was  disagreed  to 
by  the  plaintiff,  and  nothing  further  was  done.  Another 
witness  for  the  plaintiff  testified,  that  he  was  present 
when  the  plaintiff  returned  the  bank  note,  and  he  gave 
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sabstantially  the  same  account  of  what  then  happened 
between  the  parties,  as  had  been  stated  by  the  defendant 
to  the  first  witness,  adding  only  that  when  the  due  bill 
was  handed  back,  the  defendant  tore  it  up. 

The  defendant  then  introduced  a  witness,  who  testified, 
that  the  sale  of  the  cattle  was  made  upon  the  following 
conditions :  First,  that  the  defendant  was  to  give  his  due 
bill,  payable  to  the  plaintiff  the  1st  of  January  thereafter, 
with  the  witness  as  surety,  which  he  did  and  the  same 
was  accepted  by  the  plaintiff;  Secondly,  that  the  defen- 
dant was  to  pay  twenty  dollars,  which  he  then  had,  and, 
if  it  did  not  answer  the  purposes  of  the  plaintiff,  he  was 
to  return  it  to  the  defendant,  and  wait  till  the  1st  of 
January  for  the  said  sum. 

The  Court  instructed  the  jury,  that,  according  to  the 
original  terms  of  the  contract,  if  they  had  been  complied 
with  by  the  defendant,  the  plaintiff  could  not  have  re- 
covered in  this  case,  because  he  had  commenced  his  ac- 
tion before  the  1st  day  of  January,  upon  a  quantum 
valehat ;  but  that,  if  the  jury  believed  the  account  given 
by  the  witnesses,  of  what  took  place  between  the  parties, 
upon  the  offer  of  the  plaintiff  to  return  the  bank  note,  the 
special  contract  Was  done  away  with,  and  the  plaintiff 
then  had  the  right  to  sue  immediately  and  declare  upon 
a  quantum  valebat.  The  plaintiff  had  a  verdict  and  judg? 
ment,  and  the  defendant  appealed. 

iV.  W.  Woodjln  aiid  Edney^  for  the  plaintiff. 
Baxter^  for  the  defendant,  cited  Thompson  v.  Morris,  2 
Murph.  248,  and  the  authorities  there  cited. 

Daniel,  J.  The  Court  told  the  jury,  that  what  took 
place  between  the  parties,  upon  the  offer  of  the  plaintiff 
to  return  the  bank  note,  caused  the  special  contract  to  be 
done  away  with,  and  the  plaintiff  had  the  right  to  sue 
immediately  on  the  count  for  a  quantum  valebat.  It  docs 
not  seem  to  us,  that  the  plaintiff  had  a  right  to  sue  before 
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the  first  of  January  following.  The  due  bill  for  thirty 
dollars,  although  written  in  pencil,  if  legible,  was  good. 
The  law  does  not  require  a  note  or  bond  to  be  written  in 
ink :  it  is  done  generally,  as  the  most  convenient  mode 
and  the  most  likely  to  perpetuate  the  contract.  Story  on 
BUlSf  p.  33,  34,  53.  The  bank  bill  was  to  be  taken  back 
if  the  plaintiff  did  not  like  it,  and  the  defendant  was 
then  to  have  time  until  the  first  of  January  following,  to 
pay  that  sum  also.  The  defendant,  however,  on  the 
return  of  the  bank  bill,  and  the  surrender  to  him  of  his 
pote  for  thirty  dollars,  offered  to  give  his  note  with  surety 
for  940,  payable  the,  1st  of  January  following,  and  ten 
dollars  in  cash.  This  offer  was  rejected  by  the  plaintiff. 
It  seems  to  us,  that  the  defendant  tendered  performance 
4>f  the  contract  on  his  part,  and  that  the  plaintiff,  because 
he  refused  to  accept  the  defendant's  note  with  surety  for 
forty  dollars,  and  the  ten  dollars  in  cash,  had  not  a  right 
immediately  to  sue  on  a  quantum  vahbaU  The  defendant 
was  entitled  to  time  to  pay  the  $50,  until  the  first  of 
January  following,  to*wit,  1845. 

The  judgment  must  be  reversed,  and  a  new  trial 
granted. 

Per  Curiam.  Judgment  reversed  and  new  trial. 
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THE  STATE  TO  THE  USE  OF  WILLIAM   M.  DULA  »».  WIL- 
LIAM   LAWS  Sl  AL. 

When^  in  a  sail  pendiog  in  the  County  Conrt»  an  award  by  referees  under  a 
rule  of  Court  ie  made  in  favor  of  the  plaintiff,  and  the  Court  eets  aside  the 
award  and  orders  a  trial,  upon  which  there  is  a  verdict  for  the  defendants 
the  plaintiff  cannot,  by  then  appealiBg^,  bring  the  questions  on  the  award 
before  the  Superior  C'Ourt*  He  should,  as  he  had  a  right  to  do,  have  ap- 
pealed from  the  decision  of  the  County  Court  upea  the  award. 

The  case  of  Harvey  v.  Smith,  1  Dev.  and  Bat.  189,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Wilkes 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge  Settle 
presiding. 

The  writ  in  this  case  was  returned  to  August  Term, 
1839,  of  Wilkes  County  Court.  At  February  Term,  1844, 
the  case  was  referred,  by  a  rule  of  Court,  to  L.  Q.  Sharp 
and  his  award  was  returned  to  April  Term,  1844.  On 
the  motion  of  the  defendant  the  award  was  set  aside  at 
the  same  term,  and  the  cause  was  ordered  to  stand  for 
trial.  At  May  Term  1846,  the  issues  were  tried  on  the 
pleas  of  the  general  issue,  covenants  performed,  na 
breach ;  and  a  verdict  was  rendered  for  the  defendant. 
An  appeal  wa»  taken  to  the  Superior  Court,  and,  on  mo- 
tion of  the  plaintiff's  counsel,  judgment  was  by  the  Cowt 
rendered  according  to  the  award  ii;i  the  County  Court* 
From  this  judgment  the  defendant  appealed. 

IredelU  for  the  plaintiff. 

No  counsel  for  the  defendant. 

Nash,  J.  In  the  opinion  of  his  Honor,  there  is  errors. 
The  judgment  of  the  County  Court  upon  the  award  was^ 
final,  in  form  at  least,  upon  that  point,  and  it  materially 
affected  the  subject  matter  in  dispute.    The  defendant,. 
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against  whose  interest  the  judgment  operated,  had  a  right 
to  appeal  to  the  Superior  Court,  that  a  review  of  the  error 
of  the  County  Court  might  be  had,  if  there  was  any.  He 
failed  to  do  so,  and  the  cause  went  on  to  be  tried  before 
a  jury  ;  andy  upon  a  verdict  and  judgment  against  him, 
he  appealed  to  the  Superior  Court.  We  are  of  opinion 
that  the  appeal  did  not  take  up  the  judgment  of  the 
County  Court  upon  the  award.  The  objections  to  Aat 
judgment  were  waived  by  the  plaintiff,  because  he  did 
not  bring  them  forw^ard  in  proper  time,  as  he  might  have 
done  by  an  appeal.  Upon  the  appeal  as  taken,  the 
award  was  not  before  the  appellate  Court,  and  the  cause 
ought  to  have  proceeded,  as  it  did  in  the  County  Court 
The  case  of  Harvey  v.  Smith,  1  Dev.  &  Bat.  189,  recog- 
nizes the  rule  and  establishes  an  exception  to  it.  That 
was  a  case  of  a  petition  for  the  re-probate  of  a  will.  In 
the  County  Court  the  prayer  for  re-probate  was  granted, 
and  issues  were  made  up  to  try  the  validity  of  the  will. 
These  were  submitted  to  a  jury,  who  returned  a  verdict, 
and  an  appeal  was  taken  to  the  Superior  Court,  where, 
upon  motion,  the  proceedings  were  dismissed  bj'  the  pre- 
siding Judge  for  error  in  the  judgment  for  a  re-probate  of 
the  will.  The  Supreme  Court,  after  recognizing  the  rule 
herein  stated,  proceeds,  "  But,  nevertheless^  we  are  <rf 
opinion,  that  where,  upon  a  petition  for  a  re-probate,  and 
the  same  has  been  ordered  and  an  appeal  taken  by  either 
party  from  the  ultimate  sentence  upon  such  a  re-probate, 
tiiat  appeal  places  the  entire  cause  in  the  revising  Court.*' 
And  the  reason  given  is,  that  the  petition  must  be  con- 
sidered, as  containing  the  allegations  of  those  propound- 
ing the  paper,  and  the  ultimate  judgment  must  be  founded 
on  those  allegations,  as  admitted  or  proved.  '^  If  they 
will  not  authorize  a  sentence  for  the  party  propounding, 
the  Court  is  obliged  to  refuse  to  him  such  a  sentence." 
The  decision  in  that  case  ^ests  upon  the  peculiar  nature 
of  the  proceedings,  which  distinguish  it  from  the  present. 
But  if  the  award  had  been  before  the  Court,  the  judg- 
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ment  aflGu*ming  it  was  erroneous.    Upon  its  face  it  was 
not  final. 

Per  CuEiAM.    Judgment  reversed  and  a  writ  of  proce" 
dendo  awarded. 


THE  STATE,  TO  THE  USE  OF  N.  3.  JARRATT,  vg.  THOMAS 

McGEE  A,  AU 

The  receipt  of  a  deputy  eherifr,  for  a  elaim  pot  in  Itii  bandi  for  ooIleetioD,  ia 
erideace  againat  the  iheriff  in  an  action  for  iailjng  to  collect  the  ^laini. 

Aad  ae  aach  a  receipt  binds  the  ekeriff,  it  is,  under  the  Act  of  1844,  compe* 
tent  evidence  against  his  sureties  as  well  as  himself. 

The  cases  of  the  StaU  t.  Allen,  5  Ired.  36,  and  ^^U  v.  FutUnwHer,  4 
Ired.  364,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Cherokee 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge  Dick 
presiding. 

This  is  an  aetion  of  debt,  on  the  sheriff's  bond,  against 
him  and  his  sureties,  and  was  tried  on  the  plea  of  condi- 
tions performed.  The  breach  assigned  was,  the  failure 
to  collect  a  justice^s  judgment,  which  the  relatcnr  placed 
in  the  hands  of  one  of  the  sheriff's  deputies  for  collec- 
tion* In  support  of  his  case,  the  relator  offered  in  evi- 
dence the  receipt  of  the  deputy  to  the  relator  for  the 
judgment,  **  to  collect  or  return,"  and  the  counsel  for  the 
sureties  objected,  that  it  was  not  competent  evidence 
against  them ;  but  the  Court  admitted  it  and  there  was 
a  verdict  for  the  plaintiff.  From  the  judgment  the  de- 
fendants appealed. 
49 
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Qaither,  for  the  plaintifi*. 

/.  W.  Woodfin,  for  the  defendants. 

RuPFis,  C.  J.    There  is  no  doubt  upon  this  qaestioa  of 
evidenoe.     The   Act  of  1836,   Rev.  Stat.  c.  109,  s.   33, 
makes  the  sheriflf  and  his  sureties  liable  for  claims  placed 
in  the  hands  of  a  deputy.     The  receipt  of  the  deputy  for 
the  claim  is  evidence  against  the  sheriff,  when  given  in 
the  discharge  of  official   duties  ;  and  this  is  a  receipt  of 
that  kind.     Slate  v.  Allen,  5  Ired.  30.     Indeed,  the  leceipt 
of  the  deputy,  being  the  act  of  an  agent,  is,  in  law,  the 
receipt  of  the  sheriff  hiniself,  and  binds  him  accordingly 
le  money  on  an  execution  and 
r,  or  return  satisfaction  on  the 
ime.    It  is  true,  that  in  Ful' 
t  was  held,  that  a  constable's 
St  was  not  evidence  against 
on  account  of  that  case,  that 
t  of  1844,  which  makes  the 
:  of  the  sheriff,  or  any  other 
or  thing,  which  is  admiasible 
0  against  his  sureties.    The 
is  the  receipt  ef  the  sheriff, 
Act ;  and,  at  all  events,  it  is 
apetent  evidence  against  the 
'  sheriff,  and  it  is,  therefore,  admissible  against  all  the  de- 
fendants. 

Fu  Curiam.        .,^  Judgment  affirmed. 
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THE  STATE  TO  THE  USE  OF  MARY  B.  KESLER  m.  RICHARD 

W.  LONG  &  AL. 

A  Sheriff  and  his  suraties  io  his  official  bond  are  not  bound  for  the  ooUeetien 
of  any  claim  put  io  hif  bands  for  collection,  unleas,  as  in  the  caae  of  oon* 
Btables,  the  claim  be  within  the  jurisdiction  of  a  Justice  of  the  Peace. 

Appeal  from  the  Saperior  Court  of  Rowan  County,  at 
tlie  Spring  Term,  1847,  his  Honor  Judge  Settle  pre* 
siding. 

The  case  was  as  follows.  Long,  one  of  the  defendants, 
while  Sheriff  of  Rowan  County,  gave  his  receipt  to  the 
relator  for  a  note  against  one  Co  wen,  for  8^50,  *'to  bring 
suit  on.^  This  action  is  against  Long  and  his  sureties  in 
his  o£Scial  bond,  and  the  breach  assigned  is,  the  receipt 
of  the  money  by  Long  and  his  failure  to  pay  it  over  to 
the  relator.  Pleas,  non  est  factum,  conditions  performed 
and  no  breach.  The  plaintiff  proved  that  the  defendant, 
Long,  had  received  the  money.  The  Court,  being  of 
opinion,  upon  the  question  reserved,  that  the  plaintiff 
could  not  recover  in  this  action,  a  non-suit  was  ent^ered 
and  the  plaintiff  appealed. 

No  counsel  for  the  plaintiff. 

Boyden  and  Iredell,  for  the  defendants. 

Daniel,  J.  A  Sheriff,  who  receives  claims  for  collec- 
tion, shall  diligently  endeavor  to  collect  and  pay  them 
over,  in  like  manner  as  constables  are  now  bound ;  and 
in  default  of  such  duty,  he  and  his  sureties  are  liable  for 
damages  by  suit  on  his  official  bond.  Rev.  Stat,  ch.  109, 
sec.  23.  This  Act  was  originally  enacted  in  the  year 
1836.  The  Sheriff,  as  well  as  a  constable,  could  and 
often  did,  before  the  passage  of  this  Act,  serve  warrants, 
and  return  them  before  magistrates,  and  execute  any 
judicial  process,  issuing  from  a  magistrate's  Court,  if  it 
was  directed  to  him  as  Sheriff.    It  was,  in  many  parts  of 
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the  State,  very  common  for  the  holders  of  claims  to  put 
them  in  the  hands  of  the  Sheriff  or  his  deputy,  for  collec- 
tion. And  we  suppose  that  the  Legislature  passed  the 
above  Act,  to  place  the  Sheriff  and  his  sureties  upon  the 
same  footing,  on  which  a  constable  and  his  sureties  were 
then  placed,  as  to  claims  put  in  his  hands.  If  claims  were 
of  an  amount  above  the  jurisdiction  of  a  magistrate,  they 
usually  were  placed  in  the  hands  of  an  attorney,  to  be 
sued  on  in  a  Court  of  Record ;  if  less,  they  usually  were 
placed  in  the  hands  of  a  constable,  who  then  became 
agent  for  the  plaintiff,  in  having  the  warrant  issued,  and 
the  judgment  and  execution  obtained;  and  then  he 
officially  acted  as  constable,  in  enforcing  the  execution 
and  collecting  the  money.  The  Sheriff,  by  the  Act,  is 
bound  to  collect  and  pay  over  claims,  "in  like  manner  as 
constables  are  now  bound"  How  are  they  bound  ?  The 
law  requires  a  constable  to  collect,  or  diligently  endeavor 
to  collect,  all  claims  put  in  his  hands  folr  collection,  and 
pay  over  all  sums,  thereon  received,  either  with  or  with- 
out suit.  If  the  claim  could  not  be  collected  without  suit, 
the  constable  was  to  sue  upon  it.  Where  ?  The  answer 
seems  plain,  that  he  is  to  sue  in  the  magistrate's  Court, 
whose  ministerial  officer  the  constable  is.  The  claims 
mentioned  in  the  Act,  then,  must  be  such  as  are  within  the 
jurisdiction  of  a  Justice  of  the  Peace,  or  are  brought  within 
his  jurisdiction  by  judgments  obtained  before  him.  This 
being  the  proper  construction  of  the  aforesaid  Statutes, 
as  it  seems  to  us,  we  think  that  the  claim  of  $250,  placed 
by  the  relator  in  the  hands  of  Long,  was  not  a  claim, 
within  the  meaning  of  the  Act,  to  subject  him  and  his 
sureties.  The  claim  was  one,  that  should  have  been  sued 
on  in  a  Court  of  Record,  and  should  more  properly  have 
been  placed  in  the  hands  of  an  attorney  at  law,  or  an  at- 
torney in  fact,  for  collection.  We  think  that  the  judg- 
ment must  be  affirmed. 

Per  Cubiam.  Judgment  affirmed. 
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THE  STATE  TO  THE  USE  OF  JAVAN  TRAMMELL  vs.  ROBERT 

THOMAS  &  OTHERS. 

Where  a  judge  told  the  jary  in  hb  charge,  that  they  most  find  for  one  of  the 
parties,  nnloM  they  believed  his  witneM  had  committed  perjury,  the  charge 
was  erroneouSf  because  the  credit  of  the  witness  was  a  matter  for  the  jury» 
not  for  the  Court,  and  the  witness  might  have  been  mistaken,  and  not 
guilty  of  perjury. 

Appeal  from  the  Superior  Court  of  Law  of  Henderson 
County,  at  a  Special  Term,  in  June  1846,  his  Honor 
Judge  Battlb  presiding. 

This  was  an  action  of  debt  upon  the  bond  of  the  de- 
fendant, Thomas,  as  Sheriff  of  Henderson  County,  in 
which  the  breaches  assigned  were,  that  one  Clayton  had, 
as  the  deputy  of  Thomas,  failed  to  collect  a  claim  against 
one  Hunter,  which  he  had  in  his  hands  and  might,  by  duo 
diligence,  have  collected,  and  for  failing  to  make  a  due 
return  of  a  ca.  sa.  which  he  had  taken  against  the  said 
Hunter.  Pleas,  conditions  performed  and  not  broken. 
Upon  the  trial  the  plaintiff  had  made  a  prima  facie  case. 
The  defendants,  after  a  release  by  Thomas  to  his  deputy, 
introduced  him  as  a  witness.  He  testified  distinctly  and 
positively,  and  repeated  it  upon  his  cross*examination, 
that,  when  the  plaintiff  placed  the  claim  against  Hunter 
in  his  hands  for  collection,  which  was  in  the  year  1842, 
he  told  him  he  looked  upon  it  as  a  doubtful  claim,  and  he 
wished  him  to  do  what  he  could,  to  collect  or  at  least  to 
secure  it ;  that  thereupon,  he,  the  witness,  after  being 
unable  to  find  any  property  of  Hunter,  upon  which  he 
could  levy  a  Ji.fa.  at  the  instance  of  the  plaintiff,  sued 
out  a  ca.  sa.  and  under  it  arrested  the  defendant  therein, 
Hunter,  who  gave  bond  with  security  to  appear  at  the 
succeeding  term  of  the  County  Court,  and  take  the  benefit 
of  the  Act  for  the  relief  of  insolvent  debtors ;  that  he,  the 
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witDess,  had  the  papers  at  that  term  and  would  have  re- 
tamed  them,  had  not  the  plaintiff  requested  him  to  keep 
them  until  he  could  endeavor  to  arrange  the  debt  with 
Hunter,  and  that,  on  the  second  or  third  day  of  the  term, 
the  plaintiff  applied  to  him  and  took  the  ca.  sa.  and  other 
papers  from  his  hands,  and  had  never  returned  them  to 
him.  He  stated  that  this  took  place  in  the  presence  of 
several  persons,  and  that  the  defendant  in  the  execution. 
Hunter,  was,  as  he  believed,  present.  Hunter  was  then 
asked,  if  he  was  present  and  saw  the  papers  returned  to 
the  plaintiff,  and  he  stated  that  he  had  no  recollection  of 
the  transaction,  and,  moreover,  that  he  had  remained  at 
Court  all  the  week,  awaiting  the  return  of  the  ca.  sa. 
into  Court, 

The  Court  instracted  the  jury,  that  the  plaintiff  was 
entitled  to  recover,  unless  they  believed  the  witness, 
Clayton,  but  that  the  testimony  of  that  witness,  if  be- 
lieved, formed  a  complete  defence  to  the  action :  that  the 
statement  of  Clayton  was  such,  as  precluded  the  idea  of 
a  mistake ;  and,  if  it  were  false,  it  must  be  within  his 
own  knowledge  ;  and  that  the  jury  must  believe  he  had 
committed  perjury,  before  they  could  find  a  verdict  for 
the  plaintiff;  and  the  charge  was  closed  with  directions 
to  the  jury,  about  the  duty  of  reconciling  testimony,  &c. 

The  jury  returned  a  verdict  for  the  defendants,  and  the 
plaintiff's  counsel  moved  for  a  new  trial,  upon  the  sole 
ground,  that  the  Court  had  instructed  the  jury,  that  they 
must  believe  that  Clayton  had  committed  perjury,  before 
they  could  find  a  verdict  for  the  plaintiff.  That  motion 
was  over-ruled,  and,  judgment  being  rendered  for  the 
defendants,  the  plaintiff  appealed. 

Baxter  and  Francis^  for  the  plaintiff. 

N.  W.  Woodfin  and  /•  W.  Woodjin^  for  the  defendants. 

Dahiel,  J.  The  plaintiff  moved  for  a  new  trial,  be- 
cause the  Judge  charged  the  jury,  that  the  witness,  Clay- 
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ton,  could  not  be  mistaken  in  his  testimony,  and  that  they 
must  believe  he  had  committed  perjury,  before  they 
could  find  a  verdict  for  the  plaintiff.  We  think  that  the 
charge  was  erroneous.  The  credit,  which  is  to  be  given 
to  the  testimony  of  a  witness,  is  not  a  matter  of  law  for 
the  Court  to  decide  upon,  but  a  matter  of  fact,  to  be  as« 
certained  by  a  jury,  without  the  assistance  of  the  Court 
That  Clayton  might  have  been  mistaken  in  what  he 
stated,  was  within  the  range  of  possibility ;  whereas,  to 
make  him  guilty  of  perjury,  he  must  have  sworn  to  ma« 
terial  facts  in  the  cause,  which  he  knew  at  the  time  to 
be  false.  The  Judge  did  not  permit  the  jury  to  inquire, 
whether  Clayton  was  innocently  mistaken  in  his  testi- 
mony ;  but  he  took  it  upon  himself  to  pronounce,  that 
the  jury  must  believe  him,  unless  they  were  of  opinion, 
that  he  was  perjured,  that  is,  that  he  had  sworn 
falsely,  knowingly,  wilfully,  and  corruptly.  We  think 
that  his  Honor  went  a  little  farther  in  his  charge,  than 
the  law  authorized. 

Feb  Curiam.       Judgment  reversed   and   new   trial 
awarded. 
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H.  a  WILLIAMS  vf.  ALEXANDER  SPRINGS  &  AL. 

In  an  netion  of  dtbt  on  n  covenant,  proof  of  the  hand-writing  of  tiM  oUifon, 
togetfaor  with  powaiion  by  the  obligeoi  'm  evidence  from  which  tho  jnry 
may  prerame  a  delivery,  in  the  abeence  of  proof  to  the  contrary. 

The  circumstance  of  there  being  three  seals  affixed,  without  any  namep 
before  them,  is  not  safficient  to  rebut  the  presumption  of  delivery,  or  to 
■hew  that  those  who  did  si{^  did  not  intend,  that  the  covenant  should  not 
be  delivered,  until  the  other  persons  signed  it. 

A  covenant  was  executed  by  B.  and  C.  reciting  that  whereas  A.  had  loaned 
to  D.  $1,600  and  D.  was  desirous  of  securing  the  same,  theyi  B.  and  C. 
bound  themselves  to  A.  that  if  D.  did  not  pay  the  debt  before  the  30th  day 
of  February,  1844,  they  would  pay  it  at  the  time  stipulated  and  waive 
notice.  This  is  not  a  mere  guaranty,  but  an  absoluta  promise  to  pay  the 
money,  if  D.  did  not  pay  it  at  the  time  stipnlatedy  and  no  notice  was 
necessary. 

The  cases  of  Vanhook  v.  Barnett,  4  Dev.  268,  Blum*  v.  Bawmant  2  Ired. 
338,  and  Gardfur  v.  Kitiff,  2  Ired.  300,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Mecklen- 
burg County,  at  a  Special  Term  in  November  1S46»  his 
Honor  Judge  Pcabson  presiding. 

This  action  is  brought  on  the  following  covenant: 
^  Whereas  H.  B.  Williams  hath  this  day  advanced  for 
W.  J.  Alexander  and  Nat.  W.  Alexander  the  sum  of  six- 
teen hundred  dollars,  and  whereas  the  said  Alexanders 
are  desirous  of  securing  the  said  Williams  in  the  payment 
of  the  same :  Now  we,  the  undersigned,  in  the  event  the 
said  Alexanders  should  fail  well  and  truly  to  pay  the 
said  Williams  the  sum  aforesaid  on  the  30th  day  of  Feb* 
ruary,  A.  D.  1844,  do  for  value  received  hereby  covenant 
promise  and  agree  to  and  with  the  said  Williams  to  pay 
the  same — and  we  hereby  agree,  in  the  event  the  said 
Alexanders  should  fail  to  pay  the  same  at  the  time  stipu- 
lated, to  waive  notice  thereof.  Given  under  our  bands 
and  seals,  August  30th,  1843."  The  covenant  was  signed 
and  sealed  by  the  defendants  and  M.  Hoke,  and  there  are 
three  other  seals  without  ^ny  names  before  them.    There 
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was  no  witness  to  the  deed,  and  no  other  evidence  of  its 
delivery,  than  its  being  in  possession  of  the  plaintiff  and 
produced  by  him  on  the  trial.  The  plaintiff  offered  in 
evidence  a  single  bill  under  seal,  executed  by  W.  J.  Alex- 
ander and  N*  W.  Alexander,  for  the  sum  of  #1602  37, 
payable  to  the  plaintiff  six  months  after  date,  and  dated 
August  1843,  but  on  what  day  does  not  appear.  The 
reading  of  this  bond  was  objected  to  by  the  defendants 
but  admitted  by  tlie  Court.  The  action  was  brought  on 
the  5th  of  August,  1844.  The  covenant  was  admitted  in 
evidence  upon  proof  of  the  hand-*writingof  the  defendants. 
The  defendants  alleged  that  the  covenant  was  to  have 
been  signed  by  three  other  solvent  persons,  before  it  was 
to  be  their  deed,  but  gave  no  evidence  to  that  effect.  The 
recovery  was  opposed  upon  three  grounds ;  Ist  that  there 
was  no  sufficient  proof  of  the  execution  of  the  covenant ; 
iSndly.  that  there  was  no  evidence,  that  the  sum  guaranteed 
by  the  covenant  had  not  been  paid  by  the  Messrs.  Alex* 
ander ;  3rdly.  that  the  bond  should  not  have  been  ad« 
mitted,  and,  without  it,  there  was  no  evidence,  that  the 
8um  stated  in  the  covenant  was  advanced  by  the  plaintiff 
to  the  Messrs.  Alexander.  W.  J.  Alexander  was  pro- 
duced as  a  witness,  and,  on  his  examination,  stated,  that 
he  borrowed  the  money  from  the  plaintiff  and  agreed  to 
give  the  guaranty  of  the  defendants  with  W.  Hoke.  The 
objections  were  all  over-ruled  and  a  verdict  rendered  for 
the  plaintiff*  From  the  judgment  thereon,  the  defendants 
appealed. 

X  H.  Wilson»  for  the  plaintiff. 
Boyden  and  Iredell^  for  the  defendants* 

Nash,  J.  We  concur  with  his  Honor  in  the  Court  be- 
low,  and  for  the  reasons  he  assigns.  Proof  of  the  hand- 
writing of  the  defendants,  together  with  possession  by  the 
plaintiff,  was  evidence,  from  which  a  jury  might  presume 
a  delivery  by  th^  defendants  in  the  absence  of  any  proof 
50 


4 
\  4 


\' 


38G     ,  SUPREME  COURT, 

I 

Springs  o.  Williamt. 

I  I  .,----  ,  ■— ■ ^Jiuj        »  -|T 

to  the  contrary.  Vanhook  v.  Bamet^  4  Dev.  266^  Blume 
V.  Bowman^  2  Ire.  338.  The  latter  case  sustains  the  opin- 
ion of  his  Honor»  that  the  circumstance  of  the  three  seals 
affixed,  without  any  names  before  them,  was  not  sufficient 
to  rebut  that  presumption,  or  to  shew  that  the  defendanis 
did  not  intend,  that  the  covenant  should  not  be  deliveredi 
until  other  persons,  signed  it.  In  that  case  not  only  were 
there  three  vacant  seals,  but  the  name  of  another  obligor 
in  the  bond,  who  did  not  sign  it.  The  second  objection  is 
founded  upon  the  idea,  that  the  covenant  was  a  guaranty, 
on  the  pax t  of  the  defendants,  of  the  repayment  of  the 
money  borrowed  by  the  Messrs.  Alexander.  Such  may 
have  been  the  intention  of  the  parties,  but  such  certainly 
is  not  the  effect  of  tlie  deed.  It  is,  on  their  part,  an  obi- 
ligation  to  pay  to  the  plaintiff  the  money  mentioned  in  it, 
if  on  the  30th  of  February,  1844,  the  Messrs.  Alexander 
did  not  pay  it.  This  condition  is  insented  for  their  benefit, 
and  is  to  be  proved  affirmatively,  by  them*  To  enable 
the.plaintiflT  to  recover  in  this  action,  it  was  not  necessary 
for  him  to  have  made  a  demand  on  the  Messrs.  Alexandec, 
or  to  prove  that  they  had  not  paid.  The  obligation  ef 
the  defendants  to  pay  became  complete,  upon  the  expira- 
tion of  the  time,  within  which  they,  the  Alexanders,  were 
to  make  payment  and  tlfeir  failure  to  do  k.  Gardner* xsi 
King,  2  Ire.  300.  The  introduction  of  the  bond,  given  by 
the  Messrs.  Alexander,  was  entirely  harmless  and  of  no 
effect.  If  it  was  intended  by  the  plaintiff  as  evidence  to 
prove  the  sum  borrowed,  the  recital  in  the  covenant  waa 
sufficient,  and  the  bond  was,  therefore,  irrelevant.  If 
any  error  was  committed  by  suffering  its  introduction,  it 
was  entirely  redeemed  by  the  instructions  given  to  the 
jury,  as  to  their  measure  of  damages,  if  they  found  for  the 
plaintiff.  We  concur  with  his  Honor  on  all  the  points 
ruled  by  him. 

Per  Curiam.  Judgment  affirmed. 
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THE  STATE  ON  THE  RELATION  OF  TURNER  CULBERSON 

vs.  SILAS  MORGAN. 

An  ezecntioQ  upon  a  dormant  jud^meut  is  not  void.    It  is  only  irt0|rolar ; 

an^ttuit  ia  an  objection,  which  can  only  be  taken  by  the  defendant  inlhe 

ezecotion— and  not  by  the  officer  to  whom  it  is  directed,  who  is  beand  U 

•crve  it 
It  ia  the  duty  of  an  officer  to  sell  property  levied  on » in  a  way  to  briDflr  the 

beat  price,  unless  the  parties  interested  consent  that  the  sale  may  be  made 

in  a  different  way. 
Th«  eaae  of  DaioMon  v.  Shepherd,  4  De?.  497,  cited  and  apfroved. 

Appeal  from  the  Superior  Court  of  Law  of  Buncombe 
County,  at  a  Special  Term  in  June  1845,  his  Honor  Judge 
Caldwell  presiding. 

This  action  is  debt  on  the  official  bond  of  the  defendant^ 
as  a  constable,  and  the  breach  is  a  false  return  of  nulla 
bona  on  a  fieri  facias^  issued  by  a  Justice  of  the  Peace 
on  a  judgment  in  f;&vor  of  the  relator  against  one  Sharp. 
Plea,  conditions  performed.  On  the  trial  the  relator 
gave  evidence,  that,  after  he  delivered  his  execution  to 
the  defendant,  the  latter  sold  a  waggon  and  team,  con- 
sisting of  five  mules,  and  their  gear,  in  mass,  for  the  sum 
of  SI  38 ;  which  was  less  thai^  their  value,  and  that  he  did 
not  apply  any  part  thereof  to  the  relator's  satisfaction* 
The  defendant  then  showed,  that  the  judgment  had  been 
rendered  a  little  more  than  a  year  before  the  execution 
issued ;  and  thereupon  his  counsel  insisted,  that  he  was 
not  bound  to  act  on  the  execution.  But  the  Court  held, 
that  the  defendant  was  bound  diligently  to  serve  it.  The 
defendant  then  further  gave  evidence,  that,  when  he  re* 
ceived  the  execution  in  favor  of  the  relator,  he.  had  seized 
the  waggoh,  gear,  and  team,  (amongst  other  things,)  on 
executions  in  favor  of  other  creditors  of  Sharp ;  and  that 
by  the  agreement  of  some  of  those  creditors,  who  were 
present  at  the  sale,  he  offered  that  property  in  mass,  and 
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it  brought  the  sum  before  mentioned,  which  was  applies- 
ble  to  the  prior  executions.  The  Court  thereupon  told 
the  jury,  that  the  sale  was  unlawful,  as  it  was  the  duty 
of  the  officer  to  sell  the  property  in  a  way  to  bring  the 
best  price,  unless  the  relator  consented  to  a  sale  in  that 
maqner.  The  jury  found  against  the  defendant,  and  after 
JM^Moiit  he  appealed. 

Francis^  for  the  plaintiff. 

/.  W.  Woodfin,  for  the  defendant. 

RuFFiN,  C.  J.  An  execution  upon  a  dormant  judgment 
is  not  void.  It  is  only  irregular ;  and  that  is  an  objection 
to  be  taken  by  the  defendant  in  the  execution.  It  does 
not  lie  with  the  sheriff  to  raise  it.  The  process  justifies 
him,  and  therefore  he  is  obliged  to  serveut.  The  case  of 
Dawson  v.  Shepperdf  4  Dev.  497,  is  in  point. 

The  duty  of  the  officer,  as  to  the  mode  of  sale,  was 
correctly  stated  to  the  jury,  as  the  counsel  for  the  defen- 
dant admits.  But  he  insists,  that  the  Judge  erred  in  un- 
dertaking to  assume,  as  a  fact,  that  the  articles  sold  for 
less,  when  put  up  together,  than  they  would,  if  offered 
separately.  The  Court  would  concur  readily  in  that  posi- 
tion, if  that  point  of  fact  had  been  disputed  on  the  trial, 
and  the  Judge  had  undertaken  to  decide  it,  instead  of 
submitting  it  as  an  enquiry  for  the  jury.  But  it  is  ob- 
vious, that  was  not  the  case.  The  very  low  price,  being 
but  little,  if  any,  more  than  the  value  of  a  good  waggon, 
prevented  the  defendant  from  contending  before  the  jury, 
that  more  would  not  have  been  got,  if  more  competition 
had  been  admitted  by  putting  up  the  articles  separately. 
Therefore,  instead  of  doing  that,  he  took  another  position : 
which  was,  that  some  of  the  creditors  selected  that  mode 
of  sale,  and  that  was  sufficient  for  his  justification.  So 
it  was,  as  to  those  creditors  who  directed  it.  But  it  was 
not,  as  to  those  creditors  who  were  absent,  and  who  suf- 
fered prejudice  by  that  manner  of  selling ;  and  of  the 
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latter  class  was  the  relator.  Bat,  plainly,  that  defence 
yielded,  that  a  different  mode  of  selling  might  or  would 
have  brought  a  better  price,  especially  as  the  defendant 
gave  no  evidence  to  the  contrary,  nor  insisted  thereon  in 
argument  Although  it  would  have  been  erroneous  not 
to  have  lefl  that  point  to  the  jury,  if  it  had  been  asked, 
or  if  the  defence  had  not  imported,  that  the  defendant 
did  not  dispute  the  matter  of  fact ;  yet  it  is  not  error  in 
the  Judge  to  have  assumed  as  true,  what  the  defence 
itself,  thus  either  expressly  yielded,  or  was  what  plainly 
to  be  inferred  from  it.  The  objection  was  not  taken  at  the 
trial  and  fairly  presented  to  the  Court,  but  is  a  mere 
after-thought  and  catch  at  the  Judge's  words,  taken 
abstractly  and  without  reference  to  the  state  of  the  case 
in  which  he  used  them,  and  as  such  it  cannot  be  sus- 
tained. As  no  question  was  made  upon  the  amount  of 
damages,  we  take  it  for  granted,  they  were  assessed  upon 
the  principle  of  allowing  the. relator  what  he  would  have 
received,  if  the  sale  had  been  properly  conducted,  and 
after  satisfying  the  prior  executions:  for  he  was  entitled 
to  no  more. 

Feb  Curiam.  Judgment  affirmed. 


3W  SUPREME  COURT. 


SPENCER  RICE  vs,  ROBERT  PONDER. 

Io4tii  aclion  for  Ji  mftiicioiu  prosecution*  U  is  rafficient,  ia  order  to  prove  tbe 
proaecntioD  termiaateil,  to  shew  that  tbe  plaintiff  was  bound  to  appear  at  a 
term  of  a  Court  to  answer  a  criminal  charge,  that  be  did  appear  and  was 
not  rebound.  Much  more  is  it  so,  when  tbe  Solicitor  for  the  State  makes 
an  entry  en  the  doplLst,  that  he  does  not  think  the  evidence  sufficient  to 
convict. 

It  is  not  a  sufficient  defence  to  an  action  for  a  malicious  prosaention,  that 
the  defendant  reaJly  believed  the  plaintiff  guilty  of  tbe  crime,  with  which 
he  charged  him,  but  he  must  prove  facts  and  circumstances,  which  would 
induce  a  reasonable  suspicion  of  the  guilt  in  tbe  minds  of  unprejudiced  and, 
at  least,  ordinarily  intelligent  persons.  > 

The  case  of  Murray  v.  JULckey^  2  Mnr.  369,  «iied  and  approved. 

Appeal  from  tbe  Superior  Court  of  Law  of  Yancy 
County,  at  September  Term,  1 8 15,  his  Honor  Judge  Bailey 
presiding. 

The  action  is  for  a  malicious  prosecution  for  a  larceny 
and  was  tried  on  not  guilty  pleaded. 

Tbe  plaintiff  gave  in  evidence  a  State's  Warrant  issued 
against  him  and  two  other  persons,  upon  tbe  application 
of  Ponder,  for  stealing  certain  hogs  belonging  to  Ponder, 
in  Yancy  County,  on  which  the  plaintiff  was  arrested, 
and,  after  examination  before  a  Magistrate,  was  bound 
over  to  the  County  Court*  at  February  term  1842,  to  an- 
swer the  charge.  At  that  term  the  defendant  appeared, 
bat  no  indictment  was  preferred  against  him,  nor  was  he 
further  bound  over ;  but  an  entry  was  made  on  the  docket, 
^  that  the  Solicitor,  on  examining  the  witnesses,  was  of 
opinion,  that  the  charge  could  not  be  sustained :  the  de« 
fendants,  or  two  of  them,  at  least,  living  in  Tennessee 
and  the  taking  not  prorved  to  have  occurred  in  Yancy 
County .'^  The  plaintiff  then  called  several  witnesses, 
farther  to  support  the  issue  on  his  part,  who  deposed  as 
follows :  One  Lamras  fstated,  that  he  was  the  son-in-law 
of  the  defendant,  Ponder,  and  that  being  in  the  house  of 
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the  plaintiff  in  Tennessee,  a  few  miles*  from  the  State  linev 
the  plaintiff  proposed  to  sell  to  him  some  fat  hogs,  then  in 
a  pen  near  the  house :  And  that  he  went  to  the  pen,  te 
look  at  the  hogs  and  immediately  discovered  that  two  oi 
them  were  in  the  mark  of  Ponder,  and  therefore  he  asked 
the  plaintiff  how  he  came  by  them,  and  the  latter  replied 
that  he  pnrchased  one  of  thenvfrom  Balis  Moore,  and  the 
other  from  David  Metcalf,  who  had  purchased  it  from 
said  Moore,  and  that  Moore  had  bought  both  of  them 
from  one  William  Rice,  a  brother  of  the  plaintiff. 
This  witness  further  deposed,  that  on  the  same  day,  he 
made  inquiry  of  Balis  Moore  respecting  the  hogs,  and 
was  informed  by  Moore,  that  they,  with  others  in  the 
same  mark — which  the  witness  then  saw — ^had  been  pur* 
ehased  by  him  from  William  Rice,  and  that  the  plaintiff 
had  afterwards  purchased  the  two,  in  the  manner  in 
which  the  plaintiff  had  before  stated*  And  this  witness 
further  deposed;  that  he  informed  the  defendant.  Ponder, 
of  all  these  facts,  in  some  short  time  and  before  he  in* 
stituted  the  prosecution. 

The  said  Balis  Moore  andDanrid  Metcalf  also  deposed; 
that  Moore  had  purchased  the  hogs,  with  others,  from 
William  Rice,and  that  they  were  sold  by  them,respecti  vely  v 
to  the  plaintiff,  as  above  represented ;  and  that  they  so 
told  Ponder,  before  he  took  out  the  warrant. 

The  said  William  Rice  also  deposed,  that  he  had  former- 
ly  lived  in  this  State,  but  that,  several  years  past,  he  hadf 
moved  over  the  Tennessee  line  and  lived  near  the  plain- 
tiff's, and  about  ten  miles  from  Ponder's  and  across  the 
mountains  from  him — that  after  getting  to  Tennessee,  he 
purchased  a  brood  sow,  which  had  a  litter  of  pigs'  in  th^ 
winter,  all  of  which  were  frozen  to  death  but  two,  and 
the  ears  of  those  were  frost  bitten  so  badly,^at  when  he 
went  to  mark  them,  he  found  he  could  not  put  them  into* 
the  ear^mark,  WLich  he  had  formerly  used  in  this  State 
— and  he  then  marked  them,  by  cropping  both  earn  and 
slitting  the  left.    He  further  deposed,  that  the  sow  hnd  a 
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second  litter  some  months  afterwards,  which  he  put  into 
the  same  mark*  and  that,  afterwards,  being  about  to  re- 
move back  to  this  State,  he  sold  all  the  stock  of  hogs, 
when  the  pigs  were  small,  to  Balis  Moore.  He  further 
deposed,  that  shortly  after  Ponder  had  heard  that  hogs  in 
his  mark  were  in  the  plaintiiT's  pen,  he  enquired  of  the 
witness  whether  he  had  so  marked  them  and  sold  them 
to  the  plaintiff  or  Moore  ;  and  that  he,  the  witness,  had 
then  forgotten,  that  he  had  marked  them  in  this  particular 
mark,  and  therefore,  informed  Ponder,  that  he  had  not 
thus  marked  them  and  offered  to  make  oath  thereof — but 
that,  at  the  same  time,  he  further  informed  the  defendant, 
that  he  remembered  the  flesh  marks  of  the  pigs  that  he 
had  in  Tennessee,  and  that  he  had  sold  to  said  Moore. 
The  witness  further  deposed,  that  soon  afterwards  and 
before  the  defendant  took  out  the  State's  Warrant,  they 
went  together  to  the  plaintiff's  to  see  the  hogs,  and  there 
found  them  in  the  pen ;  that  he,  the  witness,  then  re- 
cognized the  hogs  by  their  flesh  marks,  as  those  which 
he  had  sold  Moore,  and  so  declared  to  the  defendant  Pon- 
der, but  that  still,  he  did  not  recollect  having  marked 
them,  until  the  plaintiff,  in  the  presence  of  the  defendant, 
reminded  him  of  the  circumstances,  under  which  the  two 
litters  of  pigs  had  been  marked,  as  before  stated  by  him, 
and  that  then,  he  did  at  once  remember  the  same  and 
immediately  informed  the  defendant  that  he  remembered 
it,  and  stated  all  the  particulars  to  him,  as  above  set  forth. 
Some  days  after  that  transaction,  the  defendant  took  out 
the  State's  Warrant  and  had  the  plaintiff  arrested. 

To  maintain  the  issue  on  his  part,  the  defendant  pro- 
duced  his  son,  John  Ponder,  who  deposed  that  he  knew 
bis  father's  stock  of  hogs  and  saw  the  two  hogs  in  the 
plaintiff's  pen,  and  he  believed  them  to  belong  to  his 
father,  and  that  they  had  been  missing  two  falls:  And 
he  stated  also,  that  the  plaintiff  denied  having  a  knowl- 
edge of  his  brother  William's  stock  mark.  The  defendant 
also  gave  in  evidence^  that,  on  the  trial  of  the  warrant, 
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he  wfts  examined  as  a  witness  for  the  State  and  then  de- 
posed, that  from  the  ear-marks  and  the  flesh-marks,  fonnd 
in  the  plaintiff's  pen,  he  believed  them  to  be  his  property, 
and  that  he  also  believed  that  they  had  been  stolen  ont 
of  the  range,  in  North  Carolina.  The  defendant  further 
gave  in  evidence,  that,  on  the  next  day  after  William 
Rice  had  stated  to  him,  at  the  plaintiff's  house*  that  he 
remembered  marking  the  hogs,  the  said  William  denied 
tliat  he  had  marked  the  hogs,  and  said  **  he  would  not 
swear  to  it,  to  save  all  their  lives."  The  said  William, 
however,  stated,  at  the  same  time,  that  the  hogs,  found 
in  the  pen  of  the  phiiatiff,  were  the  same  hogs,  he  had 
sold  to  Balis  Moore.  And  the  defendant  gave  further  in 
evidence,  that  Balis  Moore  attempted,  after  his  pur- 
chase, to  alter  the  ear-mark,  but  that  finding  he  could 
not  change  it  into  his  own  mark,  he  desisted :  And  that 
this  also  was  made  known  to  the  defendant,  when  he  was 
at  the  plaintiff's. 

Upon  that  evidence,  the  counsel  for  the  defendant  in- 
sisted before  the  jury,  that  the  plaintiff  was  guilty  of  the 
larceny  charged  on  him ;  and  if  the  jury  should  find 
otherwise,  then  he  insisted,  secondly,  that  the  evidence 
showed,  that  he  had  a  reasonable  and  probable  cause,  for 
having  the  plaintiff  prosecuted  therefor :  and  he  prayed 
the  Court  so  to  instruct  the  jury.  The  Court  refused  to 
give  the  instruction  as  prayed ;  but,  after  informing  the 
jury,  that,  to  support  the  action,  it  was  necesseury  the 
plaintiff  should  shew  that  the  defendant  instituted  the 
prosecution  maliciously  and  without  probaUe  eatise, 
the  presiding  Judge  gave  his  opinion  to  the  jury,  that,  if 
all  the  facts,  as  given  in  evidence  were  truer  there  was 
act  any  just  or  probable  ground  of  suspicion,  that  the 
plaintiff  had  stolen  the  hogs  of  the  defendant,  and  that 
there  was  not  therefore  probable  cause  ibr  the  proseeu-' 
tSon.  Thereupon  the  Court  instructed  the  jury,  that,  if 
they  should  believe,  that  the  defendant  was  actuated  by 

malice  towards  the  plaintijf,  in  causing  him  to  be  prose-^ 
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cuted  for  the  theft  of  the  hogs,  they  ought  to  find  for  the 
plaiatiff,  and  assess  such  damages  as  they  might  deem 
right.  The  counsel  for  the  defendant  also  moved  the 
Court  to  instruct  the  jury,  that  the  plaintiff  could  not  re- 
covery  because  he  had  not  shown  that  the  prosecution 
had  been  finally  determined.  But  the  presiding  Judge 
refused  to  give  such  instructions.  The  jury  found  for 
the  plaintiff  and  he  had  judgment,  and  the  defendant  ap- 
pealed. 

Francis  and  Baxter,  for  the  plaintiff. 
iV.  W.  Woodfitif  for  the  defendant. 

RuFFiN,  C.  J.  Upon  the  last  point,  the  case  o£ Murray 
V.  Lackey,  2  Mur.  369,  is  a  direct  authority  for  the  plain* 
tiff.  He  was  not  only  not  rebound,  and  thus  stood  dis- 
charged, according  to  that  case  ;  but  it  is  clear,  from  the 
memorandum  of  the  State's  Attorney  on  the  docket,  that 
the  proceeding  was  intended  and  considered  to  be  at 
an  end. 

Upon  the  question  of  probable  cause,  the  evidence  pro- 
duces, on  the  minds  of  the  members  of  this  Court,  the 
same  impression  that  it  did  on  that  of  his  Honor  in  the 
Superior  Court  As  the  case  stands,  it  is  to  be  admitted, 
that  the  defendant  and  his  son  and  son-in-law,  and  it  may 
be  others,  believed  that  the  hogs  of  the  defendant  had 
been  stolen,  and  that  those  in  the  plaintiff's  pen  were  the 
same  or  some  of  them.  But  with  that  admission,  there 
was  not  sufficient  evidence  that  the  plaintiff  probably 
stole  them.  The  only  circumstance  against  him  is,  that 
hogs,  which  the  defendant  thought  to  be  his,  were  in  his 
possession.  That  is  evidence,  that  may  be  very  cogent* 
or  the  contrary,  according  to  other  circumstances.  Where 
a  theft  is  recent,  the  possession  of  the  stolen  goods,  not 
accounted  for,  is  strong  evidence,  when,  from  the  nature 
of  the  goods,  it  is  probable  if  the  party  came  honestly  by 
them,  he  could  shew  it.    But  it  is  a  sufficient  answer  to 
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the  suspicion  arising  from  the  possession,  if  the  party 
does  show,  that  he  got  them  by  purchase  or  in  any  other 
fair  way.  And  even  in  such  a  case  of  recent  theft,  if  the 
person,  upon  whom  the  goods  are  found,  does  not  conceal 
them,  but,  as  here,  keeps  them  near  his  house,  open  to  ob- 
servation, and,  upon  their  being  challenged  as  another 
man^s,  tells  at  once,  how,  when  and  from  whom  he  re« 
ceived  them,  and,  at  the  instance  of  the  claimant  pro- 
duces the  very  pennons,  from  whom  he  said  they  camct 
and  they  confirm  his  representation  in  all  its  particulars 
and  exonerate  him  from  all  charge,  and  make  themselves 
responsible  for  his  possession;  no  intelligent  and  im- 
partial mind  could  harbour  a  suspicion,  that,  however  it 
might  be  with  others,  he  had  stolen  the  goods  though  they 
were  in  his  possession.  If  indeed  this  were  a  fair  reason 
for  thinking,  that  the  persons,  thus  assuming  the  respon* 
sibility,  did  so  falsely  in  collusion  with  the  possessor,  for 
the  mere  purpose  of  screening  him,  that  would  make  a 
difference.  But  such  a  supposition  is  not  readily  credited 
and  is  not  admissible  but  upon  good  proof ;  and  in  this 
case  there  was  no  request  on  the  part  of  the  defendant, 
to  leave  an  enquiry  of  that  kind  to  the  jury.  In  truth, 
however,  the  present  case  is  far  less  strong  than  that  sup- 
posed. The  defendant's  own  evidence  is,  that  his  hogs 
were  turned  into  the  range  in  the  mountains,  fifteen,  or 
perhaps,  eighteen  months  before  they  were  seen  by  the 
son- in-law,  at  the  plaintifi^'s ;  which  was  the  distance  of 
ten  miles  from  the  defendant's,  with  two  mountains  be- 
tween. From  those  facts  simply  and  the  identity  of  the 
marks  of  these  hogs  with  that  of  the  plaintiff,  it  would  be 
a  rash  presumption  and  harsh  inference  that  the  plaintiff 
had  gone  across  the  mountains  and  stolen  those  hogs — at 
all  events,  without  asking  him  how  he  got  them,  and  as- 
suming every  thing  in  its  worst  form. 

No  jury  would,  we  think,  pronounce  a  man  guilty  under 
these  circumstances*  But  here  enquiries  were  made  of 
the  plaintiff,  and  he  promptly  gave  answers  and  explanar 
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ikmSt  which,  if  trae»  perfectly  exeupated  him,  and  than 
he  proceeded  to  make  it  appear,  that  what  he  declared 
was  true,  by  producing  two  men,  who  aoknowlged,  tha$ 
they  had  sold  the  hogs  to  him,  with  the  marks  they  then 
bad,  and  that,  without  altering  the  marks,  he  had  kept 
them  openly  and  had  claimed  them  notoriously,  for  a  year 
or  more.  Surely  after  that,  every  possible  suspicion  of 
theft  by  the  plaintiff  vanishes*  It  would  be  impossible 
for  any  man,  on  whom  a  stolen  article  may,  at  any  dis- 
tance of  time,  be  found,  to  establish  his  innocence  of  the 
theft,  by  proof  of  an  honest  purchase,  if  the  evidence  here, 
if  believed,  were  not  convincing,  that  the  plaintiff  was 
not  guilty  of  either  taking  the  hogs,  or  of  receiving  them 
feloniously.  Then  let  it  be  taken  for  granted,  that  the 
defendant  believed  the  hogs  to  be  his ;  and  still  that  will 
not  affect  the  plaintiff's  right  to  recover.  The  defendant 
must  know,  that  he,  like  other  men,  is  liable  to  be  mis- 
taken, and  also  that  others  may  have  the  same  mark,  that 
he  has ;  and  upon  the  information  he  had,  it  was  but  a 
just  and  ordinary  diffidence  of  his  own  infallibility,  to  al- 
low, that  he  might  be  and  was  mistaken  and  that  these 
were  not  his  hogs.  But  if  he  were  ever  so  confident  upon 
that  point,  yet  he  could  not  believe — at  least,  not  ration- 
ally*«that  the  plaintiff  had  stolen  them,  when  others  as- 
sured him,  that  they  had  sold  them  to  the  plaintiff  and  he 
had  not  only  kept  them  exposed  to  the  view  of  all  comers, 
but  when  he  actually  took  a  member  of  the  defendant's 
own  family  to  look  at  the  hogs,  upon  a  proposal  to  sell 
them  to  him,  marked  as  they  were,  and  when,  from  that 
time  to  the  end  of  the  investigation,  the  plaintiff  gave 
the  same  account  of  the  manner  of  his  coming  by  them, 
and  was  fully  sustained  therein  by  the  persons  referred 
to  by  him.  It  is  true,  that  one  of  those  persons,  William 
Rice,  on  being  applied  to  by  the  defendant,  at  first  said, 
he  did  not  mark  the  pigs  he  sold ;  but  even  then  he  said, 
he  did  sell  some  pigs  to  Moore,  among  which  were  the 
two  the  plaintiff  afterwards  purchased  and  that  he  should 
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know  them,  if  he  could  see  them :  Accordingly  the  de- 
fendant took  the  witness  with  him,  to  examine  them ; 
and  as  soon  as  he  saw  them  in  the  plaintiff's  pen,  he 
declared  them  to  be  the  same  which  he  had  sold,  when 
young,  to  Moore;  and  upon  the  circumstances,  under 
which  he  had  marked  his  pigs,  being  re-called  to  his 
mind,  by  the  plaintiff^  in  the  presence  of  the  defendant, 
he  declared  that  he  then  remembered  that  also.  All 
these  statements  came  fully  to  the  knowledge  of  the  de- 
fendant, before  he  began  the  prosecution ;  and  it  does  not 
appear,  that  he  had  the  least  reason  to  doubt,  or  disbe- 
lieve, that  the  plaintiff  did  purchase  the  hogs  from  Moore 
and  Metcalf  honestly  and  thinking  that  they  had  a  right 
tQ  them.  If  those  witnesses  were  to  be  believed,  the  de- 
fendant had  no  ground  for  a  lingering  suspicion  of  the 
plaintiff's  integrity  in  the  transaction,  but  was  obliged 
then  to  think  him,  as  the  jury  has  since,  upon  the  same 
evidence,  found  him  to  be,  not  guilty. 

Pbr  Curiam.  Judgment  afSrmed* 
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Where  a  jodgment  wu  rendered  ia  October  1838  by  a  magistrate,  upon  a 
return  of  the  constable  ou  the  warrant  "  executed,"  but  not  having  the 
Jiame  of  the  constable  signed  to  the  return  ;  Hdld,  that  this  judgment 
was  not  void,  for  the  want  of  the  signature  of  the  constable  to  the  jetara 
on  the  warrant 
And,  held  further,  that  the  defendant  in  that  judgment,  against  whom  a 
-  magistrate,  at  a  subsequent  time,  had  rendered  judgment  upon  the  former 
judgment,  could  not  be  relieved  from  the  last  judgment  by  writ  of  reeor' 
darip  without  first  having  the  prior  judgment  reversed. 

Appeal  from  the  Superior  Court  of  Law  of  Burke 
County,  at  the  Spring  Term,  1847,  bis  Honor  Judge  Dick 
presiding. 

The  defendant,  Butler,  issued  a  warrant  against  Hugh 
McElrath  and  several  others,  in  a  plea  of  debt  for  the 
sum  of  One  Hundred  Dollars,  due  by  note ;  and  the  con- 
stable returned  the  warrant,  "  executed,"  but  did  not  sign 
his  name  thereto,  and  afterwards  he  died.  On  the  15th 
of  October,  1838,  R.  C.  Pearson,  a  Justice  of  the  Peace, 
entered  judgment  against  the  said  Hugh  for  $100  princi- 
pal, interest  and  costs.  On  the  4th  day  of  September, 
1843,  Butler  issued  another  warrant  against  Hugh  Mc- 
Elrath, in  a  plea  of  debt  due  by  former  judgment,  in  the 
sum  of  $100.  This  warrant  was  executed  and  a  judg- 
dered  on  it,  by  Thomas  Walton,  a  Justice  of  the  Peace. 
Hugh  McElrath  obtained  a  writ  of  recordari  to  issue  to 
Walton  to  record  the  proceedings  had  before  him,  and 
send  them  into  the  Superior  Court  of  Burke  County : 
which  was  done  accordingly.  The  ground  of  the  motion 
for  the  recordari  was,  that  the  first  warrant,  on  which 
Pearson  gave  a  judgment  against  him,  had  never  been 
executed  on  him,  nor  had  he  any  notice  of  the  same. 
The  Judge,  on  the  hearing  in  the  Superior  Court,  ordered 
that  the  judgments,  heretofore  given  by  11.  C.  Pearson 
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and  Thomas  Walton,  Esquires,  be  vacated.  From  this 
Order,  the  defendant,  Butler,  appealed  to  the  Supreme 
Court 

No  counsel  for  the  plaintiffs. 
Avery^  for  the  defendant. 

Daniel,  J.  It  seems  to  us  that  the  Judge  erred  in 
reversing  the  first  judgment,  given  against  Hugh  M cEl- 
rath^by  R.  C.  Pearson  ;  for  there  w€is  no  petition  nor 
prayer  by  Hugh  McEIrath,  that  it  should  be  vacated. 
It  was  not  before  the  Court.  Secondly.  Hugh  McEIreath 
insisted,  that  the  judgment  rendered  against  him  by  Wal- 
ton was  erroneous,  because  he,  Walton,  had  rendered  it 
on  the  former  judgment,  which  Hugh  alleged  was  void, 
as  having  been  rendered  against  him  without  notice. 
The  Judge,  we  think,  erred  in  reversing  this  judgment. 
The  warrant,  on  which  the  first  judgment  was  rendered 
against  Hugh  McEIrath,  was  returned  executed  on  him 
by  the  constable,  but  the  constable  neglected  to  sign  his 
name  to  his  return.  We  do  not  think  that  the  judgment 
rendered  by  Pearson  was  void.  If  it  was  erroneous,  un- 
til it  was  reversed  for  error,  it  was  good  evidence,  for 
Walton  to  render  the  second  judgment  on.  We  think 
that  the  judgment  of  the  Superior  Court  must  be  reversed, 
and  judgment  on  the  recordari  entered  for  the  original 
plaintiff,  Butler. 

Fir  Curiam.  Judgment  accordingly. 


J 
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A  Mftl  it  not  rtqairad  to  be  affixed  to  en  ettechment  or  werrmnt  imed  by  t 

Jttitioe  in  e  eiril  eaee. 
Wheie  e  defendant  in  an  attachment  ii  broagbt  before  a  Ma^rate,  not  by 

a  iery  on  hie  property,  bat  by  aninmoning  a  garnishee,  no  ad? ertisement  or 

notice  in  writing  ie  required. 

Appeal  from  the  Superior  Court  of  Law  of  Henderson 
County,  at  a  Special  Term,  in  June  1846,  his  Honor 
Judge  Battlb  presiding. 

This  was  a  writ  of  false  judgment,  brought  to  reverse 
a  judgment  obtained  before  a  Justice  of  the  Peace  by  the 
present  defendant  against  the  present  plaintiff,  who  had 
been  summoned  as  a  garnishee  in  an  attachment  at  the 
instance  of  the  defendant  against  one  Leonard  Cagle. 
The  errors  assigned  are  set  forth  in  the  opinion  delivered 
in  this  Court  The  Judge  below  reversed  the  judgment 
and  the  defendant  appealed* 

No  counsel  for  the  plaintiff. 

Baxter  and  N.  W.  Woodfin,  for  the  defendant,  cited 
Duffy  Y.  Everia,  5  Ired.  455,  Clark  v.  Qiimti,  5  Irad.  175, 
Wa9hingiQn  v.  Saunders,  2  Bev.  343,  2  Chit.  Blaek.  p. 
141,  note  3,  1  Chitty's  Pr.  774,  775. 

Daniel,  J.  This  was  a  writ  of  false  judgment  to  the 
Superior  Court  of  Henderson.  The  plaintiff  assigned 
several  errors ;  and  the  defendant  replied,  that  in  nothing 
assigned  was  there  any  error.  The  Court  adjudged,  that 
the  judgment,  which  had  been  rendered  by  the  Justice 
against  the  garnishee,  Parker,  should  be  reversed.  The 
Judge  does  not  inform  us,  on  which  of  the  errors  assigned 
he  reversed  the  j  udgment  of  the  Justice.  We  must  there- 
fore examine  the  whole  record  and  see  if  his  Honor's 
judgment  was  right.    The  first  error  assigned  is,  that 
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there  was  no  seal  to  the  attachment  or  to  the  judgment. 
We  know  of  no  law,  that  requires  a  Justice  of  the  Peace 
to  seal  an  attachment  or  warrant  in  a  civil  cause  or  his 
judgment  thereon,  and  the  practice  has  always  been  not 
to  seal  them.    The  $econd  error  assigned  was,  that  there 
was  DO  conditional  nor  final  judgment  against  the  defen^ 
dant  in  the  attachment ;  and  therefore  none  could,  in  law, 
have  been  rightfully  entered  against  Parker,  the  garnishee. 
We  have  examined  the  proceedings  returned  into  the 
Superior  Court,  and  see  that  there  were  both  a  ccmdition- 
al,  and  (after  thirty  days)  a  final,  judgment  rendered 
against  the  defendant  in  the  attachment  for  $98.    There 
is  tjberefore  no  error  here.     Thirdly^  that  there  was  no 
notice  to  the  defendant  in  the  attachment,  nor  advertise- 
ment in  writing.    We,  think,  that,  on  attachments  of  thi& 
kind,  advertisement  in  writing  is  not  necessary^    The 
Act  (Rev.  Stat.  eh.  6,  sec.  19,^  gives  attachment  against 
debtors  residing  abroad  and^lso  those  who  conceal  them-^ 
selves,  and  requires  the  Justice  to  direct  advertisment  for 
thirty  days,  when  the  o&cer  levies  the  attachment  on  the 
goods  and  chattels,  lands  and  tenements  of  any  person  or 
persons  residing  out  of  the  county ^  in  which  such  attach-^ 
ment  is  issued.    This  attachment  recited  that  L.  Gagle 
(the  defendant  in  it)  **had  absconded,  or  so  conceals  him-^ 
self,  that  the  ordinary  process  of  law  cannot  be  served  on 
him.''    The  constable  did  not  levy  the  attachment  on  any 
goods  or  lands  of  Cagle ;  he  was  brought  into  the  magis-^ 
trate^  Court  by  summoning  a  garnishee.    The  words 
^  had  absconded"  in  the  attachment,  do  not  shew  that 
Cagle  resided  out  of  the  cdunty.    The  justice's  omitting 
to  make  advertisement  for  thirty  days,  in  this  case,  was 
not  error.    Fourth^  error  assigned,  ^no  judgment  against 
garnishee,  for  reason,  not  within  thirty  days  or  without 
with  notice."    We  cannot  make  sense  of  this.    If  it  is  in-^ 
tended  to  be  assigned  for  error,  that  no  judgment  had  been 
rendered  against  the  garnishee,  we  must  say  it  is  not  truer 
Sow  such  judgment  was  rendered  for  894r  on  the  day  tho 
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garnishment  was  given  in  to  the  justice.  Fifth  error, 
*'  Transferred  by  defendant  in  attachment^  before  notice 
of  the  attachment."  If  we  are  to  understand  by  this  as- 
signment of  error,  that  the  debt,  due  by  the  garnishee  to 
the  defendant  in  the  attachment,  was  bona  fide  trans- 
ferred by  the  defendant  to  another  person  and  paid  by 
the  garnishee  to  that  person,  before  he  had  notice  of  the 
attachment,  we  must  say  that  there  is  nothing  in  the  pro- 
ceedings to  shew  that  averment  to  be  true.  On  the  con- 
trary the  garnishee  stated  in  his  garnishiftent,  that  he 
owed  that  debt  to  Cagle.  If  it  were  true,  he  should  have 
brought  such  a  defence  to  the  notice  of  the  justice,  in  his 
garnishment,  that  Gilreath  might  have  denied  the  fact,  if 
he  thought  proper,  and  taken  issue  on  it  This  coarse  was 
not  taken  by  the  garnishee,  and  it  cannot  now  be  heard. 
It  is  no  good  cause  to  reverse  the  judgment  rendered 
against  the  garnishee.  Sixth  error  assigned,  **  The  at- 
tachment was  not  returnable  at  any  certain  time  or  place.*' 
We  see  that  the  officer  was  directed  in  the  attachment 
to  return  it  before  the  justice,  who  issued  it,  or  some  other 
justice  of  the  county,  within  thirty  days,  Sundays  excepted. 
This  was  agreeably  to  the  Act  of  Assembly  ;  and  if  the 
defendant  had  appeared,  and  offered  to  replevy,  then  the 
officer  would,  as  in  other  warrants  served,  have  given 
him  notice  of  the  time  and  place  of  trial. 

We  cannot  see  any  legal  ground,  upon  which  the  Su- 
perior Court  could  have  reversed  the  judgment,  which  the 
magistrate  gave  in  favor  of  Gilreath  against  Parker,  the 
garnishee.  We  think,  that  the  judgment  of  the  Superior 
Court  must  be  reversed,  and  that  of  the  Justice  aiBrmed. 


Per  Curiam.  Judgment  accordingly* 
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JOSEPH  RINEHEARDT  w.  FELTOJ^  W.  POTTS. 

Wb«ie>  in  ipeakiug  of  a  trial  before  a  macistrata.  iii  which  the  plaintiff  bad 
been  a  witneae,  the  defendant  said  that  **he  (the  plaintiff)  had  awom  false* 
ly,"  theie  wordi  import  that  the  plaintiff  had  committed  peijory  and  arti 
in  themeelvee,  actionable. 

Tbia  Court  cannot  act  upon  afBdavitB  offered  in  the  Court  below.  It  is  the 
province  of  that  Court  exclusively  to  determine  the  facts,  and  the  Supreme 
Court  can  only  review  so  much  of  the  judgrment,  as  involves  matters  of 
law,  strictly. 

Appeal  from  the  Superior  Court  of  Law  of  Macon 
County,  at  the  Fall  Term,  1844,  his  Honor  Judge  Battle 
presiding. 

This  was  an  action  on  the  case  for  slander.  The  words 
charged  in  the  declaration  and  proved  were,  that  the  de- 
fendant, in  speaking  of  the  testimony  given  by  the  plain- 
tiflT,  on  the  trial  of  a  warrant  before  a  magistrate  against 
the  defendant  and  two  others,  Davidson  and  Enloe,  in 
which  they  were  charged  with  a  forcible  trespass  in  taking 
a  horse,  said  '*he  had  sworn  falsely.''  The  defendant  re- 
lied upon  the  plea  of  justification,  and  introduced  testi- 
mony, tending  to  establish  the  truth  of  the  charge,  which 
was  met  by  testimony  on  the  part  of  the  plaintiff,  tending 
to  prove,  that  the  evidence,  which  he  gave  before  the 
magistrate,  was  true.  It  appeared  on  the  investigation 
of  the  charge  against  the  defendants  for  the  forcible  tres- 
pass, that  the  defendant.  Potts,  was  an  officer  and  as  such 
had  levied  an  execution  on  a  horse,  as  the  property  of 
one  Wikle,  and  taken  him  into  possession  and  delivered 
him  to  Davidson  to  keep ;  that  he  was  secretly  taken 
from  Davidson's  stable  and  was  afterwards  found  in  the 
stable  of  the  plaintiff's  father,  with  a  chain  locked  round 
his  neck  and  fastened  to  one  of  the  logs  of  the  stable ; 
that  Potts,  Davidson  and  Enloc  went  there  to  get  him, 
but  were  forbidden  by  the  plaintiff's  mother  to  take  him ; 
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and  that  Davidson  and  Enloe,  notwithstanding  such  pro- 
hibition, prized  up  the  logs  of  the  stable  and  took  him 
out,  the  plaintiff  and  his  mother  both  being  present  and 
objecting  to  it.  The  plaintiff  swore,  that  Potts  assisted 
in  getting  the  horse  from  the  stable,  and  in  that  it  was 
that  the  defendant.  Potts,  said  he  committed  the  perjury. 
In  his  argument  to  the  jury,  the  defendant's  counsel  con* 
tended,  that  neither  Potts,  Davidson  nor  Enloe  had  com* 
mitted  any  forcible  trespass,  for  that  in  law  they  were 
justified  in  taking  the  horse  in  the  manner  they  did,  but 
no  point  of  law  was  raised  to  the  Court,  that  the  plaintiff 
could  not  have  committed  perjury  on  the  trial  of  the  war- 
rant, and  that  therefore  the  words  were  not  actionable. 
So  far  from  it,  the  whole  argument  of  the  counsel  was 
addressed  to  the  jury,  insisting  that  the  evidence  sus- 
tained the  plea  of  j  ustification.  The  jury  returned  a  verdict 
for  the  plaintiff.  The  defendant  moved  to  set  it  aside, 
upon  an  affidavit,  the  substance  of  which  was,  that,  in 
making  up  their  verdict,  each  juror  put  down  what  he 
thought  should  be  the  amount  of  damages,  that  these 
several  sums  were  added  up,  and  the  aggregate  was 
divided  by  twelve  and  the  quotient  determined  upon  as 
the  verdict.  The  Court  refused  the  motion.  The  defen- 
dant then  moved  for  a  new  trial,  because  the  Court  had 
not  told  the  jury,  that  the  words  were  not  actionable  ; 
but  the  Court  held,  that,  as  the  objection  had  not  been 
taken  before,  it  could  not  be  raised  for  the  first  time  on 
a  motion  for  a  new  trial.  The  motion  was  accordingly 
refused  and  judgment  given  for  the  plaintiff,  from  which 
the  defendant  appealed. 

N.  W.  Woodfin  and  Edney^  for  the  plaintiff. 
FranciSf  for  the  defendant. 

Daniel,  J.  In  a  colloquium  relative  to  a  trial  before  a 
magistrate  of  a  State's  warrant  against  the  defendant 
and  two  others,  when  and  where  the  defendant  had  been 
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sworn  and  examined  as  a  witness,  the  defendant  said 
**  That  Rineheardt  (the  plaintiff)  had  sworn  falsely," 
These  words  were,  in  law,  to  have  that  sense  and  mean- 
ing placed  upon  them  by  the  Court  and  jury,  that  the 
bystanders  affixed  to  them.  The  hearers  of  the  said 
words  spoken  could  not,  from  the  subject  matter  of  the 
conversation,  understand  the  defendant  to  mean  any 
thing  else,  than  that  the  plaintiff  had  committed  perjury, 
in  his  evidence  on  that  trial.  The  words,  spoken  under 
the  circumstances  they  were,  were  actionable  of  them- 
selves, for  they,  in  effect,  charged  the  plaintiff  with  having 
committed  wilful  and  corrupt  perjury. 

Secondly:  The  defendant  offered  the  affidavit  of  Dow- 
dle,  to  shew  to  the  Court,  that  the  jury  had  misbehaved 
themselves  in  the  manner  of  making  up  their  verdict ; 
and,  on  this  affidavit,  he  moved  that  the  verdict  should 
be  set  aside  and  a  new  trial  granted.  The  case  sent  up 
here  only  states,  ''  that  the  Court  refused  the  motion.'' 
We  do  not  know  upon  what  grounds  the  Judge  refused 
the  said  motion ;  it  may  have  been  because  he  did  not 
believe  Dowdle.  The  defendant  did  not  pray  the  Court 
to  give  the  reason  for  rejecting  the  motion ;  and,  as  we 
cannot  see  that  it  was  in  fact  over-ruled  against  laWf  we 
cannot  say  that  there  was  any  error  in  the  judgment  of 
the  Judge  upon  this  part  of  the  case.  We  have  often 
stated,  that  this  Court  cannot  act  upon  affidavits  offered 
in  the  Court  below.  It  is  the  province  of  that  Court  ex- 
clusively to  determine  the  facts,  and  we  can  only  review 
so  much  of  the  judgment,  as  involves  matters  of  law, 
strictly.    We  think  the  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed* 
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JAMES  B.  MEANS. 

The  commMHonera  of  an  incorporated  town  have  no  right  to  impoM  any 
tazee,  but  raeh  ai  are  ezprevly  aathorixed  by  the  Act  of  incorporation. 

A  power  to  enact  bye*lawe,  Slc.  for  the  good  government  of  the  tewui  of 
iUelff  confen  no  right  to  levy  taxes. 

Appeal  from  the  Superior  Court  of  Law  of  Buncombe 
County,  at  the  Special  Term  in  June  1S46,  his  Honor 
Judge  Battle  presiding. 

This  was  an  action,  commenced  by  a  warrant  before  a 
single  magistrate,  to  recover  the  sum  of  twenty-five  dol- 
lars, which  the  Board  of  Commissioners  for  the  town  of 
Asheville  had  imposed,  as  a  tax  upon  the  defendant  as  a 
retailer  of  ardent  spirits.  It  was  admitted,  that  the  de- 
fendant resided  and  did  business,  as  a  retailer,  within  the 
limits  of  the  town ;  and  the  plaintiffs  contended  that  they 
were  authorized  to  impose  and  collect  the  tax  sued  for, 
by  virtue  of  the  Act  of  1840,  ch.  58,  entitled  **  An  Act  to 
incorporate  the  town  of  Asheville  in  the  County  of  Bun- 
combe and  to  appoint  Commissioners  thereof."  The  de- 
fendant insisted,  that  the  Act  referred  to  did  not  confer 
the  power  upon  the  plaintiffs  to  impose  the  tax  sued  for, 
and  of  this  opinion  was  the  Court.  Upon  the  intimation 
of  this  opinion,  the  plaintiffs  submitted  to  a  judgment  of 
non-suit  and  appealed. 

N.  W.  Woodfin  and  Edney,  for  the  plaintiffs. 
Gaither^  for  the  defendant. 

Daniel,  J.  The  Judge  was  of  opinion,  that  the  Act  of 
Assembly  mentioned  in  the  case,  did  not  confer  the  power 
on  tiic  commissioners,  to  lay  the  tax  on  the  defendant,  for 
the  noii*payment  of  which  he  was  sued.  The  third  sec- 
tion of  the  Act  empowers  the  commissioners  of  Asheville 
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to  lay  a  tax,  annually^  on  the  property  and  inhabitants  of 
the  said  town,  not  exceeding  ten  cents  on  each  hundred 
dollars  valaation  of  real  estate  in  the  said  town/ and  ten 
cents  on  every  taxable  poll,  as  they  shall  deem  necessary 
for  the  repair  of  the  streets  and  for  the  good  of  the  said 
corporation.  It  seems  that  the  Legislatore  has  expressly 
conferred  on  the  commissioners  the  power  of  taxing  but 
two  objects,  to-wit :  the  real  estate,  and  polls  within  the 
limits  of  the  town.  The  Legislature,  designating  two 
objects  of  taxation,  intended,  as  it  seems  to  us,  to  exclude 
from  the  taxing  power  of  the  commissioners  every  thing 
else.  It  would  have  been  very  imprudent  legislation,  to 
have  permitted  the  commissioners  to  tax  any  and  every 
thing  in  the  town  they  might  think  fit,  and  that,  without 
limit  in  the  amount  of  the  tax.  The  powers  conferred  on 
them,  to  pass  bye^laws  for  the  good  government  of  the 
town»  does  not  authorize  them  to  make  bye-laws  to  lay 
t€Lxes  on  any  other  things  than  those  expressly  named  by 
the  Legislature.  We  think  that  the  judgment  must  be 
affirmed. 


PsR  CuRiABC  Judgment  affirmed. 
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maintained  by  thS  father,  to  whom  she  returned  to  lie  in» 
although  she  was  on  a  visit  to  or  living  with  another  per- 
son at  the  time  of  the  seduction,  Harper  v.  Luffkin^  7  B. 
&  C.  387,  unless  the  daughter  had  not  the  animus  revev" 
tendif  in  which  case  she  could  not  by  any  fiction  be  cohsid- 
ered  in  the  father's  service.  Deen  v.  PceL  5  East.  45.  The 
reason,  why  the  father  may  have  the  action  for  seducing 
his  infant  daughter,  though  not  living  in  bis  family,  is, 
that  she  is,  both  legally  and  actually,  sub  potesiate  patris. 
But  that  shews,  that  the  action  will  not  lie,  when  the 
daughter  is  of  full  age,  and  not  living  in  the  fathei^s 
family,  but  in  the  actual  employment  of  another  person. 
There  is  no  case,  that  gives  any  color  for  the  supposition, 
that  it  would  lie  under  those  circumstances,  except  that 
of  Johnson  v.  Mc Adams,  stated  in  the  argument  of  coun- 
sel in  Deen  v.  PeeL  But  that  was  the  decision  of  a  sin- 
gle Judge  at  Nisi  Prius,  and  the  daughter  went  from 
her  father*s  on  a  short  visit,  merely,  to  a  lady,  and  not  on 
a  contract  of  hiring,  and,  moreover  was  under  age  when 
she  went  away,  though  she,  obtained  full  age  before  the 
seduction.  Even  in  that  case  Mr.  Justice  Wilson  hesi- 
tated very  much  ;  saying  at  first,  that  **  where  the  daugh- 
ter was  of  full  age  and  no  part  of  the  father's  family,  he 
thought  the  action  not  maintainable.**  It  is  true  he  af- 
tewards  told  the  jury,  that  the  consent  of  the  father  to 
the  daughter's  visit  was  to  be  inferred  from  the  circum- 
stances, and,  therefore,  that  she  might  be  considered  as 
a  part  of  the  family.  But  the  case  was  never  carried 
before  the  Court  in  Bank,  and,  when  cited  by  counsel,  did 
not  receive  any  expression  of  approbation.  If,  however, 
that  case  was  right,  it  has  no  application  to  the  present, 
as  here  the  daughter  was  living  with  another  person,  and 
was  his  actual  servant  upon  a  contract  of  hiring :  which 
oomes  within  the  rule,  laid  down  by  Judge  Wilson  him- 
self, above  quoted.  That  rule  was  adopted  by  this  Court 
in  the  case  of  Phipps  v.  Garland^  3  Dev.  and  Bat.  44. 
There,  it  was  expressly  stated,  that  the  daughter,  whe 
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was  of  full  age,  went  to  live  with  Garland,  with  her 
father's  consent,  and  her  animus  revertendi  was  clear,  as 
she  left  her  property  at  her  father^s,  and  she  frequently 
returned  there  on  visits,  and  on  such  occasions  washed 
and  cooked ;  yet  it  was  held,  that  she  could  not  construc- 
tively be  considered  the  father's  servant,  and,  therefore, 
that  the  action  did  not  lie.  The  reason,  why  the  action 
does  not  lie  in  that  case,  is,  that  the  father  has'no  legal  right 
to  the  service  of  the  daughter,  nor  authority  over  her, 
and  she  is  not,  de  facto^  a  servant  in  his  employment,  but 
stands  in  that  relation  to  another.  Therefore,  the  cir* 
cumstance,  that  the  father  and  this  defendant  made  the 
bargain  for  the  daughter's  service  and  wages,  can  make 
no  difference.  For,  although  that  might  be  the  form  the 
transaction  assumed,  yet,  in  law,  the  contract  was  that 
of  the  daughter,  as  she  was  sui  juris.  We  do  not  say 
how  it  might  be,  if  there  had  been  an  actual  contract 
between  the  father  and  daughter  for  her  service  to  him 
for  a  definite  period,  and,  within  the  term,  the  father,  by 
her  consent,  hired  her  to  the  defendant  and  he  seduced 
her.  But  if  the  father  could  have  the  action  in  that  case, 
it  would  be  by  force  of  the  express  contract  between  him 
and  the  daughter  for  her  time  and  labor ;  and  that  could 
not  authorize  this  action,  where  there  was  no  such  con* 
tract  and  no  ground  for  implying  it.  The  defendant  did 
not  become  entitled  to  the  services  of  this  young  woman 
in  virtue  of  any  contract  of  the  father ;  for  she  was  sui 
jurisy  although  he  may  be  called  her  master  while  she 
remains  in  his  family,  and  he  cannot,  upon  mere  implica- 
tion, be  allowed  the  authority,  as  master,  to  hire  her  out, 
so  as  to  make  it  obligatory  upon  her,  and  thereby  con- 
tinue the  relation  of  master  and  servant  between  them. 
In  law,  the  contract,  on  which  she  served  the  defendant, 
was  her  own  and  the  wages  were  hers.  The  fiction  of 
service  has  been  carried  far  enough  in  actions  of  this 
kind,  without  pushing  it  to  this  extreme  length  ;  which, 
if  admitted,  would  break  down  the  rule  itself,  that  the 
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action  is  found  on  loss  of  service.  For,  next,  it  would  be 
said,  if  the  parent  aided  in  the  support  of  the  daughter, 
as  by  giving  her  a  garment  or  nursing  her  in  sickness, 
that  she  might  be  considered  as  continuing  to  be  his  ser« 
vant,  though  of  age  and  living  in  service  abroad,  and 
thus,  it  would  come  at  last,  that  the  action  was  that  of  a 
father  and  not  a  master,  and  present  the  extraordinary 
instance,  mentioned  by  Liord  Mansfiel*,  in  Satierthwaiie 
V*  Dewhurst^  5  East,  49,  note,  of  an  action  by  a  person, 
on  account  merely  of  incontinence  between  two  others, 
both  of  whom  are  of  full  age. 

Pu  CuxiAM.    Judgment  reversed  and  venire  de  novo. 


DAVID  PARKS  v.  THOMAS  N.  ALEXANDER  &,  AL. 

A  iheiMF  hai  no  right  to  ratarn  nuUa  bona  on  an  ezeeutioot  without  maktog 
an  aflbit  to  find  property  at  the  raaklenca  of  tha  dafandant  in  tha  axaca- 
tion,  or  making  any  demand  of  payment  or  enqairy  for  property. 

A  mere  general  report  that  the  debtor  has  no  property  will  not  jnatify  such  a 
return,  if  the  debtor  in  faot  hat  property,  lubject  to  be  levied  on. 

Appeal  from  the  Superior  Court  of  Law  of  Mecklenburg 

County,  at  a  Special  Term  in  November  1846,  his  Honor 
Judge  PsABsoN  presiding. 

This  was  an  action  of  debt  upon  the  defendants  sheriff's 
bond  for  the  year  1840.  The  breach  assigned  was  a 
failure  to  collect  a  debt  due  by  one  Johnson,  which  bail 
been  placed  in  his  hands  for  collection. 
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The  plaintiff  proved,  that,  in  May  1840,  he  placed  in 
the  defendant's  hands,  for  collection,  a  note  due  by  the 
said  Johnson  for  about  930.    The  plaintiff  called  one 
McGilvery,  who  swore,  that,  during  the  summer  and 
fall  of   1840,  and  until  some  time  in   1841,  Johnson 
had  in  his  possession,  using  and  claiming  as  his  own, 
a  Carryall  and  Buggy,  worth  over  850;  and  that  in  1841 
the  Carryall  and  Buggy  were  sold  by  a  constable  to  sat- 
isfy  another  debt  of  Johnson's.    The  defendant  called 
several  witnesses,  who  swore,  that,  in  1838,  Johnson  was 
sold  out,  and  from  that  time  until  his  death  in  1842  was 
reputed  and  considered  to  he  insolvent.    Johnson,  as  well 
as  the  plaintiff  and  defendant,  all  lived  in  the  town  of 
Charlotte.    None  of  these  witnesses  had  ever  been  to 
the  house  of  Johnson  to  make  enquiry  after  property. 
Johnson  was  an  intemperate  man,  a  Saddler  and  Harness- 
maker  by  trade,  and   worked  in  a  shop  owned  by  one 
Houston,  and  was  generally  supposed  to  have  no  property 
and  to  be  entirely  insolvent.    The  defendant's  counsel  in- 
sisted, that  when  a  man  was  generally  reputed  to  be  insol- 
vent, an  officer  could  not  be  made  liable  for  failing  to  collect 
a  debt,  unless  the  plaintiff  shewed  him  property,  or  proved 
that  the  officer  knew  that  the  debtor  had  property.    Tlie 
Court  refused  so  to  instruct  the  jury,  but  told  them,  that, 
if  they  believed  the  testimony  of  the  witness,  McGilvery, 
the  defendant  had  not  used  due  diligence  and  was  liable  in 
damages  to  the  plaintiff  for  his  neglect ;  that  where  a 
debtor  had  property  in  his  possession,  it  was  the  duty  of 
the  officer  to  make  enquiry,  notwithstanding  a  general 
report  as  to  the  debtor^s  insolvency,  and,  if  it  turned  out 
that  the  debtor  was  in  fact  the  owner  of  property  liable 
to  execution,  it  was  no  excuse  for  the  officer,  and  he  had 
no  right  to  say,  that  it  was  the  plaintiff's  business  to 
make  the  inquiry  and  inform  him  of  the  fact. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff.     A 
rule  for  a  new  trial  for  misdirection   was  discharged. 
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There  was  jadgment  for  the  plaintiff  and  the  defendants 
appealed* 

J.  H.  Wilson»  for  the  plaintiff. 
Alexander^  for  the  defendants. 

Daniel,  J.  It  was  the  duty  of  the  sheriff,  after  he  re* 
ceived  the  note  for  collection,  to  have  had  a  judgment 
rendered  on  it,  and  an  execution  issued  against  Johnson 
in  a  reasonable  time.  And  then  it  was  his  duty  to  have 
gone  to  the  house  of  Johnson,  in  search  of  property  to 
levy  on.  If  the  sheriff  had  pursued  this  course,  he  must 
have  found  property,  worth  as  much  as  the  amount  of  the 
execution.  He  had  no  right  to  return  nulla  bona,  without 
making  any  effort  to  find  property  at  the  residence  of  the 
defendant  in  the  execution,  or  making  any  demad  of  pay- 
ment or  enquiry  for  property.  The  general  report,  that 
Johnson  was  insolvent,  did  not  excuse  the  sheriff  in  his 
negligence.  We  may  be  very  certain,  that,  if  the  debt 
had  been  the  sheriff's  own,  he  would  have  made  inqui- 
ries, which  would  have  led  to  the  seizure  and  sale  of  the 
debtor's  property.  We  think  the  judgment  must  be 
affirmed. 

Per  Curiam.  Judgment  affirmed. 
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The  copy  of  a  grant  from  the  Regiitor'g  Office  if  good  evidencei  where  the 

piodoctioo  of  the  original  is,  from  any  canec,  dispeneed  with. 
The  caie  of  Candler  t.  Lunsfard,  4  Dev.  &,  fiat  19,  eited  and  approved. 


Appeal  From  the  Superior  Court  of  Law  of  Ashe 
Countyy  at  the  Fall  Term,  1846,  his  Honor  Judge  Dick 
presiding. 

This  was  an  action  of  trespass  quare  clausum  fregit» 
The  writ  issued  in  March  1841. 

The  plaintiff!  produced  and  read  in  evidence  a  con- 
veyance made  to  him  by  one  Dobson,  in  the  year  1836, 
which  covered  the  locus  in  quo,  and  proved  that  he  took 
immediate  possession  under  it,  and  that  he  is  still  in  pos- 
session. To  shew  the  trespass  he  gave  in  evidence  the 
copy  of  a  grant  to  the  defendant,  bearing  date  in  1840, 
which  covered  the  land  in  dispute,  and  alleged  that  the 
trespass  consisted  in  running  and  marking  the  lines,  pre- 
paratory to  the  taking  out  of  his  grant.  He  further 
alleged,  that,  before  the  land  was  entered  by  the  defen- 
dant, it  had  been  granted  to  another  person.  To  prove 
this,  he  offered  in  evidence  the  copy  of  a  grant,  from  the 
Register's  office  of  Ashe  County»  where  the  land  lay ;  and 
at  the  same  time,  filed  his  own  affidavit,  that  the  grant 
was  not  in  his  possession,  and  those  of  other  persons  that 
it  could  not  be  found.  The  plaintiff*  further,  disclaimed 
deriving  any  title  under  it.  The  introduction  of  the  copy 
was  opposed  by  the  defendant ;  firstf  because  a  copy  from 
the  office  of  the  Secretary  of  State  was  better  evidence, 
and,  secondly,  because  the  plaintiff  had  not  accounted  for 
the  originid.  The  Court  rejected  the  evidence.  The 
plaintiff,  in  submission  to  the  opinion  of  the  Court,  suf-^ 
fered  judgment  of  nonsuit  to  be  entered,  and  appealed^ 
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No  counsel  for  the  plaiptiff. 

Boydcn  and  Iredell^  for  the  defendants. 

Nash,  J.  If  this  were  a  case*  in  which  the  plaintiff 
was  bound  to  produce  the  original  grant,  he  haul  entitled 
himself  to  the  use  of  secondary  evidence,  by  his  own 
affidavit  and  those  which  were  tendered.  As  the  latter 
were  not  read,  we  are  to  presume,  they  were  dispensed 
with,  as  unnecessary,  and  that  the  fact  was  as  alleged, 
that  the  grant  could  not  be  found.  But  the  plaintiff  was 
not  bound  to  account  for  the  original.  The  copy  ofiered 
was  that  of  a  grant,  under  which  he  did  not  claim  title, 
and  to  the  possession  of  which  he  had  no  right.  The 
plaintiff  was  entitled  to  give  in  evidence  a  copy  of  the 
grant  in  question,  Candler  v.  Lunsfordf  4  Dev.  &  Bat. 
10  ;  and  the  only  enquiry  on  this  point  is,  was  be  entitled 
to  use  the  copy  tendered.  It  is  objected  that  he  was  not,  - 
because  a  copy  from  the  Secretary's  office  was  better 
evidence.  It  is  a  presumption  of  law,  until  the  contrary 
appears,  that  the  grant  was  recorded,  as  directed  in  the 
Act ;  and  we  are  of  opinion  that  the  objection  is  untena^ 
ble.  It  is  founded  on  the  principle,  that  the  best  evi- 
dence, within  the  power  of  the  plaintiff,  had  not  been 
offered  by  him — that  better  testimony  was  behind,  to- wit« 
a  copy  from  the  Secretary's  office.  It  is  a  general  rule, 
that  the  best  evidence  shall  be  produced,  to  prove  every 
fact  in  controversy,  which  the  nature  of  the  case  admits 
and  which  is  in  the  power  of  the  party ;  in  other  words, 
secondary  and  inferior  testimony  shall  not  be  substituted 
for  that,  which  is  of  a  higher  and  superior  character. 
The  rule  is  one  of  policy  and  is  founded  on  the  suspicion 
of  fraud.  For  if,  from  the  nature  of  the  transaction,  it 
is  evident,  that  there  is  better  evidence  of  the  fact  to  be 
established,  which  is  not  produced,  a  presumption  at  once 
arises,  that  it  is  withheld,  because  its  production  would 
be  injurious  to  the  party  offering  the  inferior  testimony. 
But  in  this  case  the  testimony  offered,  and  that  which,  it 
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is^alleged,  ought  to  have  been  offered,  are  both  secondary 
and  not  primary.  It  is  admitted,  a  copy  from  the  Secre- 
tary's office  would  have  been  legal  evidence.  What 
would  that  be  but  a  copy  T  It  would  have  been  admis- 
sible, because  it  was  the  copy  of  a  record.  The  rule,  re- 
quiring the  best  evidence  to  be  produced,  being  intended 
to  guard  against  fraud,  its  operation  ceases,  when  that 
presumption  does  not  arise.  It  does  not  arise  in  the  case 
of  a  record,  and  its  production 'is,  therefore,  dispensed 
with  and  a  copy  substituted.  To  require  the  production 
of  the  record  would  often  be  inconvenient.  1  Stark,  Ev» 
393.  2  Steph.  N.  P.  1514.  The  copy,  then,  of  a  grant 
from  the  Secretary's  office  is  the  copy  of  a  record,  Candler 
V.  Lunsfordf  4  Dev.  6&  Bat.  19 ;  and  a  copy  from  the 
register's  office  is  a  copy  of  the  original  grants  The 
grant  is,  in  fact,  the  original  in  each  case.  Each,  there- 
fore, is  but  secondary  evidence  f  and  in  such  case,  therd 
are  no  degrees.  When  a  party  is  entitled  to  give  such 
evidence,  he  may  give  any  species  of  it  at  his  pleasure. 
2  Steph.  N.  P.  1517.  Not  is  it  any  objection  that  the 
copy  from  the  Register's  office  may  be  weaker  in  its 
effects,  than  one  from  the  office  of  the  Secretary  of  State, 
or  that  an  the  testimony  of  the  same  grade  has  not  been 
produced,  that  might  Thus  the  contents  of  a  notice  to 
produce  a  letter  may  be  proved  by  any  one,  who  knows* 
itB  contents,  without  calling  the  person,  who  vrrote  it—* 
and  hand-twriting  laay  be  proved,  without  calling  the 
writer  himself^ 

His  Honor  therefore  erred  in  rejecting  the  copy  of  the 
grant  from  the  Register's  office. 

Per  Curiam*    Judgment  reversed  and  venire  de  novo. 
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Whflra  &  ilave  bat  bMn  eoavajml  by  <lMd  ia  trait  for  tbe  payment  of  dobCs» 
a  sale  of  oucb  slave,  andar  an  ezecution  against  bim  wbo  ezecited  soeh 
deod,  is  not  Talid,  at  least  while  any  of  the  debts  remain  vnpaid. 

Tbe  indorsemcnl  by  sncb  a  trostee  on  the  deed,  **  that  be  bad  sold  (a  eeriain 
nofro)  and  satisfied  tbe  claims  mentioned  in  the  within  deed  and  reUiaed 
a  balance  of  9  in  my  hands/'  does  not  purport  or  amonnt  to  a  convey- 
ance by  bim,  but  only  shews,  thai  be  then  no  longor  held  tbe  title  foe  tha 
creditors  seeored  in  the  deed,  as  one  of  the  tnistSi  on  which  he  look  it 
originally,  but  only  for  the  maker  of  the  deed,  or  such  peisons,  as  might 
be  entitled  Ihroogh  him«  either  by  contract  or  act  of  law. 

The  case  ef  Brmon  t.  Graves,  4  Hawks  343,  cited  and  approved. 

Appeal  from  the  Superiov  Court  of  Law  of  Lincoln 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge  Ssttlb 
presiding. 

This  is  an  action  of  trover,  for  a  slave  named  Willis, 
in  which,  the  defendant  pleaded,  not  guilty.  It  came 
before  the  Court  upon  the  following  case  agreed. 

On  the  24th  of  February,  1842,  William  Follenwiderp 

of  Lincoln  County,  then  the  owner,  conveyed  the  said 

Willis  and  a  woman  named  Eliza,  by  deed  of  trust,  to 

the  plaintiff,  in  trust  to  sell,  and,  out  of  the  proceeds,  pay 

certain  debts,  in  the  deed  mentioned ;  and  the  deed  was 

proven  and  registered  on  the  same  day.    Payments  were 

made  on  the  debts  secured  by  Fullenwider,  so  as  to  re- 

duce  them  considerably  during  the  year  1842.    In  June, 

1842,  Jacob  Ramsour  recovered  two  judgments  against 

Fullenwider:  one,  for  9X36  17  1-2,  and  the  other  for 

•1,087  35;  and  he  issued  writs  o{  fieri  facias  thereon, 

and  raised  the  sum  of  $123  21,  by  the  sale  of  some  land: 

and  as  to  the  residue  there'  were  returns  of  ntdla  bona,  in 

September  1842.    In  October  following  Ramsour  exhibit 

ted  his  b\ll  in  the  Court  of  Equity,,  against  FtiUenwider 

and  Thompson,  charging  that  the  two  slaves  were  of 

value,  more  than  sufficient  to  discharge  the  balance  of 
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the  secured  debts,  then  unpaid,  and  praying  to  have  his 
debts  satisfied  out  of  the  surplus ;  and  that  suit  is  still 
pending.  On  the  6th  of  January,  1843,  the  negro  Willis 
was  taken  out  of  the  possession  of  the  present  plaintifi", 
by  a  constable,  upon  two  justices'  executions  against 
Fullenwider,  for  about  the  sum  of  8102,  and  delivered 
by  him  to  F«Uenwyier :  and  Fullenwider  immediately 
sold  the  ne^nro  to  the  present  defendant,  at  the  price  of 
$600,  whereof  the  sum  of  $102  was  applied  to  the  pay- 
ment of  the  executions  in  the  constable's  hands,  and  the 
residue  of  $498  credited  on  a  debt,  which  Fullenwider 
owed  Ford ;  and  then  he,  Ford,  cctrried  the  negro  to 
Cabarrus  County,  where  he  resided.  Shortly  afterwards 
the  negro  returned  to  the  possession  of  the  plaintiff  and 
he  kept  him  about  a  month.  He  was  then  enticed  away, 
by  some  person  unknown,  and  carried  back  to  Cabarrus^ 
and  was  then  seized  by  the  sheriff  of  that  county,  under 
a  fieri  facias  issued  on  a  judgment  in  Linooln  Superior 
Court,  in  favor  of  John  F.  Cowan  against  said  FuUenwi- 
der  and  another,  bearing  teste  the  second  Monday  after 
the  third  Monday  of  February  1843  ;  and  be  was  sold, 
at  the  price  of  $690,  on  the  second  day  of  June  1843,  to 
the  present  defendant,  who  has  since  held  the  negro  and 
claimed  him,  as  his  own. 

On  the  5th  of  June,  1843,  the  plaintiff  sold  the  woman 
Eliza,  for  the  sum  of  $362,  and  then  made  on  the  deed 
and  signed  an  entry,  in  the  following  words,  ^Sold  negro 
Eliza  for  the  sum  of  $362  and  satisfied  the  claims  men- 
tioned in  the  within  deed,  and  retained  a  balance  of 
$247  01  in  my  hands." 

After  filing  his  bill,  Ramsour  sued  out  other  writs  of 
fieri  facias  on  his  judgments,  and,  after  indemnifying  the 
sheriff,  had  some  personal  property  sold,  which  was 
claimed  by  other  persons,  and  thereby  raised  on  the  one 
execution  the  further  sum  of  $54,  and  on  the  other  that 
of  2447  05. 
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This  suit  was  brought  in  September,  1843 ;  and,  upon 
tbe  case  agreed,  judgment  was  entered  for  the  plaintiff 
for  a  sum  specified  therein,  for  which  it  was  to  be  entered, 
in  case  the  opinion  of  the  Court  should  be  for  the  plain* 
tiS;  and  from  the  judgment  the  defendant  appealed. 

Thompson  and  Williamson^  for  the  j)laintifil 
Boyden  and  IredelU  for  the  defendant. 

RuFFiv,  C.  J.  The  Court  can  take  no  notice  of  the 
rights  of  Ramsour,  arising  out  of  the  filing  and  prosecn* 
tion  of  his  bill  in  the  C6urt  of  Equity.  It  belongs  to  that 
Court,  to  rindicate  its  jurisdiction,  by  dealing  with  per- 
^ns,  who  violate  rights  created  by  a  lis  pendens  there. 

Sitting  in  a  Court  of  Law,  we  cannot  judicially  know, 
how  a  Court  of  Equity  will  apply  an  equitable  fund,  of 
this  sort,  to  the  satisfaction  of  creditors,  or  as  between 
Che  creditors  and  the  assignee  of  its  owner.  We  can 
look  only  to  the  legal  rights  of  the  parties  to  this  record. 
But  confining  ourselves  even  to  that  limit,  we  hold  that 
the  plaintiff*  must  recover.  The  plaintiff  got  the  legal 
title,  by  the  conveyance  of  Fullenwider,  and  it  has  never 
been  divested  out  of  him  and  gained  by  the  defendant, 
of  course  the  defendant  took  nothing  by  his  purchase 
from  Fullenwider  himself.  Nor  did  he  get  a  title  under 
the  purchase  from  the  sheriff,  because  the  negro,  at  the 
time  he  was  seized  and  sold,  was  not  liable  to  execution 
and  consequently  the  sale  passed  nothing.  The  second 
section  of  the  Act  of  1812,  which  authorizes  the  sale  of 
an  equity  of  redemption,  is  confined  to  a  mortgage  of 
landsy  tenements,  rents  and  hereditaments ;  and,  there- 
fore, this  case  is  not  within  that  clause  of  the  Act.  Nor 
is  it  within  the  first  section^  although  that  extends  to  both 
lands  and  goods  ;  because,  on  the  second  of  June,  1843^ 
when  the  defendant  purchased,  there  was  a  balance  due 
on  the  debts  secured  by  the  deed  and  the  same  remained 
due,  until  the  5th  of  that  month,  when  it  was  paid  out 
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of  the  proceeds  of  the  sale,  then  made  of  the  other  negro, 
by  the  plaintiff.  At  the  sale  to  the  defendant,  therefore, 
the  negro  Willis  was  not  held  by  the  plaintiff  upon  a 
pure  and  simple  trost  for  Fnllenwider,  the  defendant  in 
the  execution,  but  upon  a  mixed  trust,  for  him  and  the 
creditors  secured  in  the  deed ;  and  that  is  not  within  that 
section  of  the  Statute,  Brown  t.  Oraves^  4  Hawks.  848, 
and  the  sale  to  the  defendant  passed  nothing. 

The  memorandum  made  on  the  deed  and  the  facts 
stated  in  it,  did  not  determine  the  plaintiff's  title*  They 
do  not  purport  or  amount  to  a  conveyance  by  him,  but 
only  show,  that  he  then  no  longer  held  the  title,  for  the 
benefit  of  the  creditors  secured  in  the  deed,  as  one  of  the 
trusts,  on  which  he  took  it  originally,  but  only  for  Fullen- 
wider  or  such  persons,  as  might  be  entitled  through  him» 
either  by  contract  or  act  of  law.  Still  the  legal  title  was 
left  in  the  plaintiff  and  that  entitles  him  to  judgment  in 
this  action. 

Pee  Curiam.  Judgment  affirmed* 
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v.  £.  AND  J.  LUDWICK  vt.   SOLOMON  FAIR  AND  ADELINE 

HIS  WIFE. 

A  (MMidut,  who  is  racd  npon  a  jadgmont,  obtmioed  before  a  Joetice  of  the 
Poaoe*  bM  no  right  to  plead  that  ho  wae  aa  infant,  when  that  jadgment 
was  rendored. 

A  jadgmont  by  a  Jnetico  of  the  Peace»  though  not  a  matter  of  record t  de- 
torminesv  between  the  partiee,  their  reepeetive  rights  in  the  matter  of  coa- 
troTony.  Neither  party  can»  in  a  sabsequent  proceeding  to  inforee  it* 
deny  or  eontost  the  matters  of  facti  ascertained  by  it 

Appeal  from  the  Superior  Court  of  Law  of  Cabarrus 
County,  at  the  Fall  Term,  1846.  his  Honor  Judge  Dick 
presiding. 

The  plaintiffs  had  obtained  a  judgment  against  the  de- 
'fendant,  Adeline,  before  her  intermarriage  with  the  other 
defendant  That  judgment  lay  dormant  for  12  months 
and  more,  when  the  warrant  in  the  present  case,  on  the 
former  judgment,  was  issued  against  both  the  defendants. 
The  case  was  taken  to  the  County  Court  by  appeal,  when 
the  defendants  pleaded,  the  general  issue  and  former 
judgment.  In  the  Superior  Court,  to  which  the  case  was 
carried,  it  was  tried  on  the  same  pleas  as  in  the  County 
Court.  On  the  trial,  the  defendants  alleged  and  were  al« 
lowed  to  prove,  that  the  defendant,  Adeline,  was,  at  the 
time  of  the  rendition  of  the  first  judgment,  and  then 
was,  an  infant  The  Court  held,  that  the  defence  could 
not  avail  the  defendants  in  this  action.  A  verdict  being 
rendered  for  the  plaintiff  and  judgment  rendered  thereon, 
the  defendants  appealed. 

Thompsofif  for  the  plaintiff. 
No  counsel  for  the  defendants. 

Nash,  J.  In  the  Opinion  of  his  Honor  below  we  concur. 
The  judgment  of  a  Justice  is  not  a  matter  of  record,  but 
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to  many  purposes,  it  has  the  qualities  of  one.  It  deter- . 
mines,  between  the  parties,  their  respective  rights  in  the 
matter  in  controversy.  Neither  party  can,  in  a  subse- 
quent proceeding  to  enforce  it,  deny  or  contest  the  mat* 
ter  of  fact  ascertained  by  it.  In  an  action  of  debt  upon 
it,  as  this  is,  its  validity  cannot,  in  pleading,  be  impeached 
or  affected  by  any  supposed  defect  or  illegality  in  the 
transaction,  on  which  it  is  founded ;  and,  consequently,  it 
is  not  necessary  to  state  the  circumstances  or  considera- 
tion, on  which  it  is  founded.  1  Chit  PL  354.  It  is  well 
settled)  that,  in  pleading  to  a  scien  facias  to  revive  a  judg- 
ment or  to  an  action  of  debt  upon  it,  no  matter  of  defence 
can  be  pleaded,  which  existed  anterior  to  the  recovery  of 
the  judgment.  3  East  25B.  4  East  311.  The  infancy 
of  the  defendant,  Adeline,  at  the  time  the  first  or  original 
judgment  was  obtained,  might  have  been  a  good  defence. 
She  either  did  make  it  on  that  trial  or  she  did  not.  If 
she  did,  it  is  then  res  adjudicata^  and  she  is  concluded  by 
it,  as  the  judgment  is  in  full  force.  If  she  did  not,  then 
she  is,  by  the  principle  before  stated,  excluded  from  mak- 
ing it  now.  That  judgment  not  only  ascertained  the 
amount  due  to  the  plaintiff,  but  that  she  was  in  law  bound 
to  pay  it.  But  an  effectual  answer  in  this  case  is,  that 
the  plea  of  infietncy  was  not  tendered  by  the  defendants. 
liVhen  she  married  the  other  defendant,  Solomon  Fair,  it 
was  an  existing  debt  of  hers,  and  in  this  action  the  plain- 
tiff has  a  clear  right  to  recover  it. 

Per  Curiam.  Judgment  accordingly. 
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The  alteration  of  a  bill  or  note  in  a  material  part  Yacates  the  bill  or  note, 

except  as  between  the  parties  coneenting  to  such  alteration. 
CnttinK  ofl  the  name  of  one  of  the  makers  of  a  promiasory  notoi  and  rabsti* 

tttting  another,  is  a  material  alteration. 
A  payment  made  by  one  of  the  makers  of  a  promiflwry  note,  within  threa 

years,  will  take  the  debt  out  of  the  statute  of  limitations  as  to  aU. 
Where  the  contract  for  the  loan  of  money  is  made  in  Georgia,  it  will  bear 

Georgia  interest,  though  the  note  for  the  amount  loaned  be  executed  in 

this  State. 
The  cases  of  Arrington  v.  Gee,  5  Ired.  590,  and  McQueen  T.  Burm,  I 

Hawks  476,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Henderson 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Dick  presiding. 

This  was  an  action  of  debt,  brought  on  a  prooiissoiy 
note,  executed  by  William  T.  and  George  S.  Colemani  as 
principals,  and  William  Coleman  and  J.  F.  £.  Hardy,  as 
sureties,  payable  to  the  plaintiff.  The  defendants  pleaded 
the  general  issue,  pa3aiient,  statute  of  limitations,  and 
statute  against  usury.  The  note  bears  date  the  25th  of 
November,  1836.  The  facts  agreed  on  by  the  parties 
were  as  follows.  The  plaintiff  was,  and  now  is,  a  citizen 
of  the  State  of  Georgia,  but,  for  several  years  before  and 
since  1836,  spent  the  summer  months  in  the  County  of 
Buncombe,  State  of  North  Carolina,  William  T.  and 
George  S.  Coleman  were  merchants  and  partners  doing 
business  in  the  town  of  Asheville,  North  Carolina,  under 
the  firm  of  Wm.  T.  &  Geo.  S.  Coleman  in  the  year  1836, 
and  for  some  time  after.  The  note  was  originally  made 
by  Wm.  T.  &  Geo.  S.  Coleman,  William  Coleman  and 
John  Osborne.  After  the  note  had  stood  three  years,  Os- 
borne became  dissatisfied,  and  it  was  agreed  by  W.  W. 
Davis,  the  plaintiff,  William  T.  Coleman,  John  Osborne, 
and  J.  F.  E.  Hardy,  that  Osborne's  name  should  be  cut 
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off  the  note  and  that  J.  F.  E.  Hardy  should  sign  it,  which 
was  done  accordingly,  in  the  town  of  Ashevillei  North 
Carolina.  George  S.  Coleman  was  not  present  and  had 
no  knowledge  of  the  change  being  made.  This  chango 
in  the  note  was  made  in  November  1889.  The  copart- 
nership between  Wm.  T.  &  Geo.  8.  Coleman  expired  in 
the  year  1838.  It  was  further  agreed  that  William  T* 
Coleman,  on  the  day  of  January  1840,  executed  a 
deed  in  trust  to  one  Isaac  T.  Poor,  by  which  deed  he  con- 
veyed to  the  said  Poor  all  the  partnership  effects,  for  the 
purpose  of  paying  the  creditors  of  the  firm,  and  the  note 
on  which  this  sait  is  brought  is  mentioned  in  the  said 
deed,  as  one  of  the  debts  to  be  paid  out  of  the  said  effects. 
Poor,  the  trustee,  made  sundry  payments  on  the  said  note 
during  his  lifetime,  one  of  which  was  within  three  years 
before  this  suit  was  brought.  The  executor  of  the  said 
trustee  made  payments  on  the  said  note  out  of  the  partner- 
ship effects  within  three  years  before  the  commencement 
of  this  suit. 

The  defendants  contended, /r«^  that  the  cutting  off  of 
Osborne's  name  and  the  signing  by  Hardy,  without  the  con- 
sent of  all  the  parties  to  the  note,  rendered  it  void,  so  that 
no  suit  could  be  brought  on  it.  Secondly^  that  if  the  note 
was  not  void,  it  could  take  effect  only  from  the  signing 
by  Hardy,  and  was  a  new  instrument,  made  in  North 
Carolina.  Thirdly^  that  the  note  was  barred  by  the 
statute  of  limitations,  and  the  payments  made  by  the 
executor  of  Poor,  the  trustee,  would  not  take  the  case  out 
of  the  operation  of  the  statute.  Fourtldy,  that  the  note 
was  infected  with  usury  and  therefore  void.  Evidence 
was  given  to  shew  that  the  note  was  to  bear  8  per  cent, 
interest,  that  being  allowed  by  the  laws  of  Georgia.  The 
note  bore  date  at  Augusta,  Georgia. 

The  Court  charged  the  jury,  that  the  cutting  off  of  Os- 
borne's name  and  the  signing  by  Hardy  did  not  destroy 
the  note,  but  the  plaintiff  would  be  entitled  to  recover 
the  amount  due  on  it,  unless  it  was  infected  with  usury 
56 
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or  barred  by  the  statute  of  limitations.  The  Court  further 
charged  the  jury,  that  the  trustee,  Poor,  having  made 
sundry  payments  on  the  note  out  of  the  funds  of  the  co- 
partnership, by  the  direction  of  William  T.  Coleman,  and 
one  payment  being  within  three  years  before  this  action 
was  broughti  and  the  executor  of  Poor  having  also  made 
payments  on  said  note  out  of  said  funds,  all  of  which 
were  within  three  years  before  action  brought,  the  statute 
of  limitations  did  not  bar.  The  Court  further  charged 
the  jury,  that,  if  they  believed  from  the  evidence,  that 
there  was  a  corrupt  bargain  made  between  the  plaintiff 
and  the  defendants  William  T.  and  George  S.  Coleman 
in  the  State  of  North  Carolina,  for  the  purpose  of  securing 
to  the  plaintiff  more  than  six  per  cent,  on  the  money 
loaned,  and  that  the  note  was  dated  ''Augusta,  Georgia/' 
for  the  purpose  of  giving  a  false  coloring  to  the  transac- 
tion, when  in  fact  the  contract  was  fully  consummated  in 
North  Cairolina,  the  note  would  be  void,  and  they  ought 
to  find  for  the  defendants.  The  Court  further  charged 
the  jury,  that,  if  they  found  there  was  no  such  corrupt  in- 
tent to  evade  the  statute  against  usur}',  yet  if  they  found 
that  the  contract  was  fully  consummated  in  North  Caro- 
lina, although  the  note  was  dated  "  Augusta,  Georgia,'* 
they  ought  not  to  allow  the  plaintiff  more  than  six  per 
cent,  interest.  But,  if  they  found,  that  the  note  was  in 
fact  made  in  Augusta  and  to  be  paid  in  Augusta,  and  it 
was  not  infected  with  usury,  the  plaintiff  was  entitled  to 
recover  the  balance  due  with  eight  per  cent,  interest  on 
the  principal  money,  that  being  the  rate  of  interest  in  the 
State  of  Georgia. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  bal- 
ance due  on  the  note,  and  further  found  that  the  note  was 
made  in  Augusta  and  to  be  paid  in  Augusta,  and  allowed 
interest  at  eight  per  cent  on  the  principal  money  due.^ 
The  defendants  moved  for  a  new  trial,  which  was  re- 
fused, and  judgment  being  rendered  for  the  plaintiff,  the 
defendants  appealed. 
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Baxter^  for  the  plaintiff,  as  to  the  statute  of  limitations 
cited  2  Leigh  1205  to  1270,  Waltan  v.  Robinson,  5  Ired. 
341.  As  to  the  alteration  in  the  note,  1  Leigh  890.  As  to 
the  usury,  McQtieen  v.  Bums^  1  Hawks.  476,  and  the  au- 
thorities there  referred  to. 

Gaither  and  Avery,  for  the  defendant. 

Daniel,  J.  The  Judge  charged  the  jury,  that  the  cut- 
ting off  from  the  note  the  name  of  Osborne  did  not  destroy 
it,  and  the  plaintiff  was  entitled  to  recover  notwithstand- 
ing. The  plaintiff  had  a  verdict  and  judgment  against 
William  Coleman,  (who  was  not  present,  when  the  altera- 
tion in  the  note  was  made,  and  who  never  assented  to 
the  making  of  the  alteration,)  and  J.  F.  E.  Hardie.  We 
do  not  agree  with  his  Honor ;  for  we  think,  that  the  al- ' 
teration  of  a  bill  or  note,  in  a  material  part,  vacates  the 
bill  or  note,  except  as  between  the  parties  consenting  to' 
such  alteration.  Downs  v.  Richardson,  5  Barn,  and  Aid. 
674,  1  Steph.  N.  S.  788.  The  cutting  off  the  name  of 
one  of  the  makers  of  the  promisory  note  and  substituting 
that  of  another  was  a  material  alteration  of  the  note, 
and  vitiated  it  as  to  William  Coleman,  for  he  agreed  to 
be  bound  with  Osborne,  and  it  may  be  that  Hardie  is  not' 
a  substantial  co-surety.  Secondly^  we  concur  with  his 
Honor,  that  the  action  was  not  barred  by  the  statute  of 
limitations.  William  T.  Coleman,  one  of  the  makers  of 
the  note,  made  a  payment  on  it  by  his  agent  Poor,  within' 
three  years  next  before  the  commencement  of  this  action. 
Poor  had  funds  placed  in  his  hands  by  William  T.  Coleman 
to  aid  in  paying  this  very  note,  and  he  did  aid  in  paying  as 
aforesaid.  This  payment,made  by  one  of  the  makers  of  the 
note,  according  to  numerous  decisions,  took  the  case  out 
of  the  act  of  limitations,  as  to  all  the  other  makers  of  the 
note.  Cases  were  cited  to  shew,  that  dividends,  received 
by  the  creditor  under  a  commission  of  bankruptcy  against 
one  of  the  joint  debtors,  will  not  repel  the  statute  as  to 
the  othcrss ;  and  we  approve  of  those  cases,  because  thcra 
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tbe  payments  are  by  the  force  of  the  law,  and  are  not 
the  acts  of  the  parties.  But  the  payments  here  are  made 
by  the  debtor  himself,  or  under  his  aathority  by  his  agent 
and  out  of  his  funds :  which  distinguishes  this  from  the 
other  cases.  Thirdly^  the  money  was  loaned  by  the 
plaintiff  to  the  Messrs.  Coleman  in  Georgia,  and  the  note 
for  the  re-payment  was  then  and  there  given.  The  fact, 
that  Hardie,  by  the  consent  of  the  plaintiff  and  one  of 
the  borrowers^  placed  his  name  on  the  paper,  as  one  of 
the  makers  of  the  note,  in  North  Carolina,  did  not  make 
it  as  to  him,  a  North  Carolina  contract.  The  name  of 
Hardie  on  the  note,  without  a  consideration,  would  only 
have  been  a  nudum  pactum.  It  was  the  loan,  made  in 
Georgia  by  a  Georgia  citizen,  that  constituted  the  consid- 
eration of  the  note,  not  only  as  to  the  parties,  that  origi« 
nally  made  it  there,  but  as  to  Ilardie,  who  subsequently 
fiigned  the  paper  here.  It  is  a  case  like  that  of  AnnngUm 
V.  Gee^  5  Ired.  590.  The  original  contract  of  loan  having 
been  in  Georgia,  even  a  note  given  here  might  properly 
reserve  Georgia  interest,  McQueen  v.  Burns,  1  Hawks. 
476.  Therefore  this  note,  purporting  to  be  given  in 
Georgia,  though  executed  by  Hardy  here,  is  no  evasion 
of  our  law  against  usury,  but  properly  drew  eight  per 
cent,  interest,  which  is  admitted  to  be  the  rate  in  that 
State, 

We  think  the  judgment  must  be  reversed,  because  the 
Judge  charged,  that  the  plaintiff  was  entitled  to  recover 
against  William  Coleman,  although  he  did  not  assent  to 
the  alteration  made  in  the  note.  The  recovery  ought  to 
have  been  against  Hardy  only. 

Par  Cubiam.    Judgment  reversed  and  venire  de  novo. 
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DOB  ON  DEMISE  OF  JESSE  DICKSON  o«.  REUBEN  PEPPERS. 

The  officer,  making  a  levy  on  land  under  an  executioo  from  a  Jottice  of  the 
Peace,  moet  make  his  retorn  of  the  land  be  bae  layied  on,  on  tlie  jadgraent 
and  ezeention,  when  they  are  on  one  aad  the  same  piece  of  paper ;  or  on 
the  ezeention  when  they  are  on  different  onee ;  or  on  some  paper  an- 
Bezed  to  the  one  or  the  other,  and  which  woold  constitute  a  part  of  it  and 
have  to  be  recorded  with  it  A  sale  made  noder  an  ezeention  immng  on 
•neb  retorn  is  void. 


Appeal  from  the  Superior  Court  of  Law  of  Aslie 
County,  at  the  Spring  Terra,  1846,  his  Honor  Judge 
Caldwell,  presiding. 

The  only  question  in  this  case  was,  as  to  the  sufHciency 
of  the  return,  by  a  constable,  of  a  levy  made  on  the  land 
in  dispute.  A  judgment  had  been  obtained,  before  a  Jus- 
tice of  the  Peace,  against  this  defendant,  and  an  execu- 
tion was  issued  to  a  constable,  who  made  the  following 
return  :  **  No  goods  and  chattels  to  be  found,  levied  on 
land  as  per  notice  filed.''  The  notice  was  produced,  and 
it  set  forth,  among  other  things,  that  the  constable  had 
levied  on  the  land  of  the  defendant ^  where  he  lived,  &c. 
Upon  this  return  the  County  Court  rendered  judgment, 
condemning  the  land ;  and,  an  execution  having  issued 
pursuant  thereto,  the  plaintiff  became  the  purchaser  at 
the  sale.  This  action  is  brought  by  the  purchaser, 
against  the  defendant  in  the  execution,  to  recover  the 
possession.  On  behalf  of  the  defendant  it  was  objected, 
that  the  order  of  the  County  Court,  under  which  the  land 
was  sold,  was  void,  for  the  want  of  a  proper  levy,  and 
the  sale  conveyed  no  title  to  the  purchaser.  Of  this 
opinion  was  the  presiding  Judge,  who  decided,  that  the 
levy,  to  be  legal,  must  be  indorsed  on  the  judgment  and 
execution,  or  on  the  execution,  and  could  not  be  made  by 
reference   to  another  paper,  and  that  the  order  of  the 
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County  Court,  awarding  an  execution,  was  irregular 
and  void.  In  deference  to  this  opinion,  the  plaintiff,  hav- 
ing submitted  to  a  judgment  of  non-suit,  appealed. 

No  counsel  for  the  plaintiff. 
Iredellf  for  the  defendant. 

Nash,  J.  We  concur  with  his  Honor,  that  there  was 
DO  sufficient  return  of  a  levy  in  this  case.  The  paper,  to 
which  reference  was  made  by  the  officer,  who  was  en- 
trusted with  the  execution  of  the  process,  was  not  at- 
tached to  the  execution  or  judgment.  And  to  this  fact, 
it  must  be  presumed,  the  presiding  Judge  had  allusion  in 
saying,  ^  that  the  levy  could  not  be  made  out  by  reference 
to  another  paper,''  because,  if  attached,  it  would  consti- 
tute a  part  of  the  paper  itself,  and  could  not,  with  pro- 
priety, be  said  to  be  referred  to.  As  to  the  insufficiency 
of  the  levy,  there  can  be  no  doubt,  upon  an  inspection  of 
the  Act,  directing  the  manner,  in  which  the  officer  shall 
perform  his  duty.  It  directs  him,  upon  an  execution  from 
a  Justice  of  the  Peace  coming  to  his  hands,  to  levy  on 
the  goods  and  chattels,  &c.  and,  for  want  of  goods  and 
chattels,  to  levy  on  *'  the  lands  and  tenements"  &c.  ^  and 
make  return  thereof  to  the  justice,  who  issued  the  same, 
setting  forth  on  the  execution  the  money,  4*c.  ^  and  what 
lands  and  tenements  he  hath  levied,"  &c.  It  farther  pro* 
Tides,  ^  and  the  justice,  to  whom  the  return  is  made, 
shall  return  such  execution,  with  all  the  other  papers,  on 
which  the  judgment  was  given,  to  the  next  Court  to  be 
held  for  his  county,"  and  the  clerk  of  the  Court  shall 
**  record  the  whole  of  the  papers  and  proceedings  had 
before  the  justice,"  Rev.  Stat.  ch.  62,  sec.  16.  This  last 
clause  explains  why  it  is,  the  Legislature  required  the 
return  to  be  indorsed  on  the  execution  ;  it  is  that  it 
might  be  made  a  record  of.  Jastices'  Courts  are  not 
Courts  of  record ;  and  sound  policy  did  not  permit, 
that   the  title   to    real   property,  acquired  under  the 


AUGUST  TERM,  1847.  4*1 


DiektOD  •.  Peppen. 


action  of  the  Iaw»  should  be  trusted  to  their  frail  me* 
morials.  To  enable  the  Comity  Court  to  act  advi- 
sedly and  to  know  what  land  they  were  called  on 
to  condemn,  it  was  necessary  that  the  proceedings  be- 
fore the  magistrate  should  be  filed  on  their  records ;  as* 
certaining,  with  legal  certainty,  the  land  letied  on.  They 
constitute  their  warrant  for  proceeding  to  condemnation, 
without  which  they  cannot  act,  or,  if  they  do  proceed, 
their  action  is  void.  To  the  purchaser  under  such  an 
execution  the  provision  is  all-important.  It  preserves  to 
him  the  evidence,  upon  which  his  title  to  the  land  rests. 
If  other  land  than  that  levied  on  is  sold  by  the  officer,  the 
purchaser  acquires  no  title.  By  pursuing  and  observing 
the  provisions  of  the  Act,  the  land  is  effectually  indenti* 
fied,  and  his  evidence  is  perpetuated  for  him.  The  officer, 
then,  making  the  levy  must  make  his  return  on  the  judg- 
ment and  execution,  when  they  are  one  and  the  same 
piece  of  paper,  or  on  the  execution  when  they  are  dif* 
ferent  ones,  or  on  some  paper  annexed  to  the  one  or  the 
other.  In  this  case,  the  paper  referred  to  by  the  officer 
was  not  attached  to  either  the  judgment  or  execution,  but 
is  the  notice  required  to  be  given  to  the  defendant,  five 
days  before  Court,  by  the  officer  making  the  levy.  This 
notice  is  the  act  of  the  officer,  with  which  the  Justice  had 
nothing  to  do,  and  it  was  not  to  be  returned  to  him.  The 
law  does  not  require  t^  shall  be  recorded.  Being  a  loose 
piece  of  paper,  it  might  very  easily  be  lost,  to  the  great 
injury  of  the  purchaser.  The  objection  to  the  plaintifi*'s 
right  of  recovery  lies  upon  the  face  of  his  title,  and  the 
defendant  is  at  liberty  to  avail  himself  of  it. 

Pkk  Curiam.  Judgment  affirmed. 
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DEN  ON  DEMISE   OF  JOHN   B.  S.  HARRIS   ^  AL.  vs.  JOHN 

IRWIxN. 

When  laud  baa  beeo  told  by  a  ahariff  under  an  ezacntion  and  he  diea  bafora 
making  a  conveyance,  Uie  vuccaeding  sheriff  cannot  make  the  coaveyaacay 
uuleas  ibe  purchase  money  baa  been  paid  to  the  sheriff  who  sold. 


T 


Appeal  from  the  Superior  Court  of  Law  of  Mecklenbur, 
County,  at  a  ISpecial  Term  in  November  1846,  his  Honor 
Judg^e  Pearson  presiding. 

This  was  an  action  of  ejectment,  in  which  the  plaintiff 
and  defendant  both  claimed  title  to  the  land  in  question 
under  one  Penman.  The  title  of  the  plaintiff  consisted 
of  a  sheriff's  conveyance,  under  a  judgment  and  execu« 
tion  against  Penman.  The  sale  was  in  October  1S39, 
and  the  sheriff's  deed  dated  the  4th  of  November,  1839. 
The  proceedings  were  all  regular.  The  defendant's  title 
was  as  follows.  At  April  term  1838,  of  the  County  Court 
of  Mecklenburg,  Joseph  H.  Wilson  obtained  a  judgment 
against  Penman  for  a  large  sum  of  money,  upon  which 
an  execution  issued,  and  was,  by  J.  McConapay,  the  then 
sheriff  of  the  County,  levied  on  the  land  in  question.  The 
levy  was  made  on  the  1st  of  October  1836,  and  the  execu- 
tion returned  *•  not  executed  for  want  of  bidders.'*^  A  vsn* 
ditioni  exponas  was  issued  to  the  April  term  1839,  and 
the  land  was  sold  by  McConapay,  on  the  2Sth  of  January, 
1839,  after  he  had  gone  out  of  office.  Joseph  H.  Wilson^ 
the  plaintiff  in  the  execution,  was  the  purchaser.  In  his 
return  the  sheriff  stated  that  no  money  was  paid,  and  that 
when  paid  it  was  applicable  to  other  executions.  Mc- 
Conapay went  out  of  office  in  November  1838,  and  was 
succeeded  by  one  Alexander,  by  whom  the  deed  was  made 
to  Wilson,  and,  at  that  time  McConahay  was  dead.  The 
ease  further  shews,  that,  after  the  sale  by  McConahay, 
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several  other  execations  issued  under  the  judgment  oC 
Wilson.  The  deed  from  the  sheriff  Alexander  to  Joseph 
H.  Wilson  bears  date  the  24th  of  May,  1845,  and  recitefi 
the  venditioni  exponas  to  MeConapay,  and  contains  a  re* 
ceipt  for  the  money,  as  paid  to  him,  Alexander,  by  Wil- 
son. The  Court  was  of  opinion  that  Alexander  had  no 
authority  to  make  the  conveyance  to  Wilson.  Thereupon 
a  verdict  was  rendered  for  the  plaintiff  and  from  th^ 
jttdgmentrpursuant  to  the  verdict, the  defendant  appealed. 

Boyden^  Guion,  and  Iredell^  for  the  plaintiffs 
Wilsonf  and  Alexander,  for  the  defendants 

Nash,  J.    On  the  trial   of  the   cause  below,  several 
questions  were   made.    Only  one  was  decided  by  his 
Honor,  and  as  we  concur  with  him  in  opinion  on  that  point , 
we  have  not,  as   it  would  otherwise  been  our  duty  to 
'  do,  looked  into  the  others.    His  Honor  decided,  that  the 
deed  from  Alexander  to  Joseph  H.  Wilson,  under  which 
the  defendant  claimed  title*  wa9  void,  as  being  made 
without  any  authority  in  law.     The  object  ion  is,  that  the 
power  given  by  the  Legislature  to  a  sheriff,  to  make  title 
to  lands  sold   by  his  successor  in  ofHce,  is  a  special  one 
and  must  be  strictly  pursued.    In  this  case  the  purchase 
money,  bid  by  Wilson,  the  purchaser,  was  not  paid  to 
McConapay,  the  ofEcer  by  whom  the  purchase  was  made, 
but  to  Alexander,  his  successor  in  ofBce.    If  the  latter 
had  any  authority  in   law  to  receive  it,  then  his  deed 
might  be  good — if  he   had  no  such  authority,  it  is  not. 
All  the  acts,  which  have  been  passed  by  the  Legislature 
on  this  subject^  confine  the  power  of  a  sheriff,  out  of 
office,  to  execute   a  deed  for  land  sold  by  him,  while  in 
oflice,  to  the  case  where  the  money  has  been  paid.    This 
is  the  language  of  the  Act  of  1784,  the  first  on  the  sub- 
ject.    It  provided,  that  **  where  a  sheriff  or  ^coroner  has 
heretofore  sold  any  lands,  &c.  and  has  not  executed  deeds 
for  the  same,  such  sheriff  or  coroner,  though  he  be  n9W 
5G 
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out  of  office,  shall  and  he  is  hereby  required  to  seal  and 
ezecQte  a  deed  of  bargain  and  sale  for  snch  lands,  to  sach 
person  or  persons,  who  have  pnrchased  at  vendue  and 
paid  the  money  for  the  same  ;*'  and,  **in  case  of  his  death 
or  removal  out  of  the  State,  then  his  successor  is  to  make 
the  deed  as  is  herein  next  before  directed."  The  same 
direction  is  contained  in  the  Act  of  1799,  and  in  that  of 
1888 ;  the  Acts  differing  only,  in  extending  the  provisions 
on  the  subject  to  deeds  made  after  the  periods  of  their 
respective  passage,  as  well  as  to  those  made  before* 
Through  all  these  acts,  then,  the  same  provision  is  found ; 
that,  when  a  sheriff  makes  a  sale  of  land  under  an  exe- 
cution, which  has  begun  to  run,  and  his  term  of  office 
expires,  he  can  make  a  deed  or  conveyance  of  it,  if  the 
purchcLser  has  paid  the  money.  The  payment  of  the  money 
is  a  condition,  and  it  must  be  paid  to  him,  as  he  is  the  only 
officer  of  the  law,  authorized  to  receive  it.  In  this  case 
the  execution  had  begun  to  be  executed  by  McConapay. 
He  had  levied  the  fieri  facias  upon  the  land  in  question, 
the  venditioni  exponas  bad  been  directed  to  him,  and  under 
it  he  sold  and  returned  to  the  Court,  that  the  money  was 
not  paid  by  the  purchaser.  The  new  sheriff,  Alexander, 
was  not  the  returning  officer,  and  had  no  process  nor 
power  to  receive  the  money.  The  money  was  not  re- 
ceived by  him  in  his  official  character.  The  authority, 
which  sheriffs  have  to  execute  a  conveyance  under  such 
circumstances,  is  derived  solely  from  the  acts  above  re- 
ferred to.  It  is  a  special  delegation  of  power  and  must 
be  strictly  pursued.  If  one  departure,  from  the  require- 
ments of  the  law  is  permitted,  it  will  necessarily  intro- 
duce others,  until  at  length  the  law,  as  established  by 
legislative  will,  will  give  way,  and  be  surperseded  by  the 
law  of  convenience.  If  it  were  necessary  to  investigate 
this  case  further,  there  are  discrepancies  between  the 
return  of  the  old  sheriff,  McConapay,  and  the  deed  of  the 
new  sheriff,  Alexander,  which  would  require  explanation. 
But,  believing  as  we  do,  that  the  authority  given  to  Alex- 
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ander  by  the  Act  of  1836  was  a  special  one,  and  being  of 
opinion,  that  the  case  had  not  arisen,  in  which  he  ha4 
any  power  to  make  the  deed,  under  which  the  defendant 
claims,  we  are  of  opinion  that  it  is  void  and  conveyed 
to  the  defendant  no  title. 

Fer  Curiam.  Judgment  affirmed. 


HORATIO  THOMPSON  ««.  L.  D.  CHILDS. 

When  a  subiiiiaiton  to  arbitration  is  by  bond  and  an  award  it  made,  if  tlie 
award  be  for  the  payment  of  money,  a  suit  may  be  brought  either  on  the 
bond  or  on  the  award,  at  the  option  of  the  party  claiming  benefit  ander  it. 

Appeal  from  the  Superior  Court  of  Law  of  Lincoln 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Settle  presiding. 

This  was  an  action  of  debt  upon  an  award  and  the  case 
was  this.  The  plaintiff  and  defendant,  having  mutual 
claims,  by  bond,  bearing  date  the  4th  of  February,  1846, 
submitted  the  matters  in  dispute  to  the  arbitrament  of 
L.  E.  Thompson  and  W.  Williamson,  who  made  their 
award  on  the  7th  of  the  same  month,  and  duly  notified 
the  parties  thereof.  In  the  award  the  arbitrators  decide 
that  the  defendant  owes  to  the  plaintiff  the  sum  of 
$1732  52  and  adjudge  that  he  pay  it.  The  objections 
made  by  the  defendant  ^to  the  plaintiff's  recovery  were 
all  over-ruled  by  the  Judge,  and  from  the  judgment  given 
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in  favor  of  the  plaintiff,  the  defendant  appealed.     The 
objections  are  stated  in  the  opinion  delivered  in  this  Court, 

Thompson  and  Williatnson^  for  the  plaintifi'. 
Alexander  and  Guion,  for  the  defendant. 

Nasu,  J.  On  the  trial  below,  several  objections  were 
taken  to  the  plaintiff's  right  of  recovery,  all  of  which 
were  properly  overruled  by  the  presiding  Judge.  The 
first  is,  that  the  action  ought  to  have  been  brought  on  the 
bond  of  submission.  It  may  be  brought  on  either  at  the 
option  of  the  plaintiff,  where  the  award  is  for  the  pay- 
ment of  money,  2  San,  62,  v.  5.  Caldwell  on  atoards  190, 
103.  The  second  objection  is  to  the  award,  that  it  does 
not  correspond  to  and  agree  with  the  submission.  The 
words  in  the  bond  are,  *'  all  manner  of  accounts,  debts, 
dues  and  demands  ;"  the  matters  taken  into  consideration 
and  passed  upon  by  the  arbitrators,  are  ^  all  matters  of 
account,  debts,  claims  and  demands."  The  only  difference 
between  the  two  instruments  is  in  the  substitution  in  the 
latter,  of  the  word  claims  for  that  of  dues  in  the  former — 
substantially  they  are  the  same^  The  third  objection  is, 
that  the  arbitrators  had  not  decided  upon  or  taken  into 
their  consideration  a  bond  for  8500,  held  by  the  plaintiff 
on  the  defendant,  and  that,  therefore,  their  award  was  in- 
complete. With  respect  to  this  bond,  it  appeared  that, 
before  the  matters  in  dispute  were  referred  to  Thompson 
and  Williamson,  they  had  been  referred  to  other  arbitra- 
tors, who  had  made  an  award  in  favor  of  the  plaintiff. 
The  defendant  then  offered  to  give  to.  the  plaintiff  his 
bond  for  0500,  if  he  would  consent  to  set  aside  that  award* 
and  refer  the  matters  in  dispute  to  Thompson  and  Wil- 
liamson, and  would  stand  to,  abide  by  and  perform  their 
award.  The  plaintiff  agreed  to  the  proposition,  and  the 
•600  bond  was  executed  and  placed  in  the  bands  of 
Thompson  as  an  escrow.  When  the  award  was  made,  a 
#opy  was  handed  to  the  plaintiff  by  Thompson  and  he 
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expressed  his  willingaess  to  abide  by  it,  whereupon  the 
bond  was,  by  Mr.  Thompson,  delivered  to  him.  The  ex- 
ception by  the  defendant  is,  that  the  arbitrators  did  not 
in  their  award  pass  upon  this'  bond.  The  answer  to  the 
objection  is  a  simple  one.  If  that  bond  constituted  a 
debt,  within  the  terms  of  the  submission,  then  it  was 
passed  on  by  the  arbitrators,  and  constitutes  a  portion  of 
the  $1732  52,  awarded  by  their  judgment — if  it  did  not 
come  within  those  terms,  the  arbitrators  had  no  power  to 
take  it  into  their  consideration,  and  their  not  doing  so 
constitutes  no  error  on  their  part.  Whether  the  bond 
was  or  was  not  within  the  submission,  we  do  not  decide^ 
as  the  question  is  not  before  us.  That  question  cannot 
arise,  until  a  suit  be  brought  on  that  bond,  and  the  de- 
fendant plead  the  award  in  bar.  The  arbitrators,  in  their 
award,  do  not  profess  to  be  guided  in  their  decision  by 
the  principles  of  law,  and,  if  they  did,  no  error  in  that 
particular  has  been  pointed  out  to  us,  nor  do  we  perceive 
any.    We  see  no  error  in  the  opinion  of  the  Court  below. 


Pea  Curiam.  Judgment  affirmedi 
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Au  ftUachmeDt,  aerved  in  the  hands  of  a  |raniiah«e  as  a  debtor,  is  substan- 
tiaily  an  acUpu  at  law  by  the  defendant  iu  tlia  attaehment,  and.  thefeforsf 
the  plaintiff  in  the  attachment  cannot  recover  against  the  ganiisbee,  in  a 
ease  iu  which  the  defendant  in  the  attachment  could  not  have  recovered 
tiie  same  debt 

Tiie  case  of  Gillit  v.  McKay,  4  Dev.  172,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Buncombe 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Dick  presiding. 

This  was  an  action  of  assumpsit,  on  the  defendant's 
acceptance  of  an  order  drawn  on  him  by  one  Newland, 
in  favor  of  the  plaintiff  for  8123,  expressed  in  the  order 
to  be  **the  balance  in  your  hands  on  the  McCraw  note* 
when  collected/'  It  was  tried  on  rion  assumpsit.  On  the 
trial  the  plaintiffdid  not  produce  the  order;  and^  to  account 
for  not  doing  so,  he  gave  evidence  to  the  Court,  that  there 
had  been  a  former  trial  of  this  suit,  and  that  the  order 
was  then  produced  by  the  plaintiff's  counsel  and  proved ; 
and  one  of  the  gentlemen,  who  was  of  counsel  for  the 
plaintiff  on  that  trial,  stated  that  he  had  it  at  that  time 
and  supposed  he  had  put  it  among*  his  client's  papers  in 
cases  in  that  Court ;  but  that,  upon  diligent  search,  he 
could  not  find  it  among  his  papers,  and,  therefore,  he  be- 
lieved, that  it  was  left  with  the  Clerk  of  the  Court  among 
the  other  papers  of  the  cause.  Another  gentleman,  who 
was  also  of  counsel  with  the  plaintiff  at  the  former  trial 
stated  that  it  was  not  in  his  possession,  and  that  he  be- 
lieved it  was  put  away  among  the  papers  in  the  cause 
by  the  counsel  or  jury,  and  left  with  the  Clerk.  The 
Clerk  then  stated,  that  he  had  no  recollection  of  having 
the  paper,  and  that  he  had  diligently  searched  all  his  files 
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of  the  term  of  the  former  trial,  and  had  not  been  able  to 
find  it.  Upon  that  evidence,  the  Conrt  allowed  the  plain- 
tiff  to  prove  the  contents  of  the  instrument  and  its  execu- 
tion by  the  drawer  and  acceptor. 

The  plaintiff  further  gave  evidence,  that  Newland  held 
a  note  on  one  McCraw  for  IK800,  pa}'able  in  the  summer 
of  1838,  and  was  indebted  to  the  defendant  in  the  sum 
of  $677,  and,  for  the  purpose  of  paying  it,  that  he  trans- 
ferred  to  the  defendant  on  the  3rd  of  July,  1838,  McCraw's 
note,  either  by  endorsement  or  delivery,  it  did  not  appear 
which,  leaving  a  balance  of  v5l23  due  on  McCraw's  bond 
belonging  to  Newland,  when  it  should  be  collected.  For 
that  balance  this  order  was  drawn  and  accepted,  as  above 
stated,  in  order  to  pay  that  sum,  which  Newland  owed  to 
the  plaintiff.  The  plaintiff  further  gave  evidence,  that 
McCraw  was  entirely  solvent,  and  that  in  1839  the  plain- 
tiff  called  on  the  defendant  for  payment  of  his  acceptance, 
when  he  replied,  that  the  money  bad  been  taken  out  of 
his  hands  by  attachments,  at  the  instance  of  other  creditors 
of  Newland,  and  therefore  he  refused  to  pay  the  plaintiff. 

The  counsel  for  the  defendant  insisted,  that,  to  entitle 
the  plaintiff  to  recover,  he  ought  to  shew,  that  the  defen- 
dant had  collected  McCraw's  note,  and  that  there  was 
not  sufBcient  evidence  of  that  fact ;  and  he  prayed  the 
Court  so  to  instruct  the  jury.  The  presiding  Judge  there- 
upon stated  to  the  jury,  that  they  ought  not  to  find  for  the 
plaintiff,  unless  they  were  satisfied,  that  the  defendant 
had  collected  the  debt  from  McCra\^,  when  the  plaintiff 
demanded  payment  from  him ;  and  that  there  was  evi- 
dence given  for  the  plaintiff,  from  which  they  might  find 
that  fact. 

The  counsel  for  the  defendant  further  prayed  the  Court 
to  direct  the  jury,  that,  as  the  plaintiff  did  not  prove  that 
McCraw's  note  was  indorsed  to  the  defendant,  the  sum 
of  0123,  claimed  by  the  plaintiff,  was  subject  to  be  at- 
tached by  other  creditors  of  Newland,  and,  consequently, 
that  the  plaintiff  could  not  recover ;  which  instruction 
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the  Court  refused  to  give.    There  was  a  verdict  for  the 
plaintiff  and  a  judgment,  and  the  defendant  appealed. 

N.  W,  Woodfin.  Edney  and   Gaitlier,  for  the  plaintiff. 
Francis,  for  the  defendant. 

Rums,  C.  J.  We  think  the  evidence  of  the  loss  of  the 
instrument  was  sufficient  to  let  in  proof  of  its  contents. 
The  affidavit  of  the  plaintiff  might  have  been  added,  and 
doubtless  would  have  been  required,  if  it  had  appeared, 
that  be  had  the  possession  at  or  after  the  former  trial,  or 
if  there  had  been  evidence  to  raise  a  probability  that  it 
had  since  come  to  his  hands.  But  there  was  no  sugges- 
tion, that  the  plaintiff  was  even  present,  when  the  case 
was  first  tried,  or  that  there  was  any  opportunity  for  him 
to  get  the  paper.  The  counsel  distinctly  stated,  that  they, 
and  not  their  client,  had  it  in  possession,  and  that  it  was 
kept  after  the  trial  either  by  one  of  them  or  the  clerk ; 
and  upon  search  by  all  those  gentlemen,  in  whose  cus- 
tody it  certainly  had  been,  it  has  not  been  found,  and 
that  sufficiently  establishes  the  loss  for  the  purposes  of 
this  question. 

There  was,  certainly,  evidence  to  be  left;  to  the  jury  of 
the  collection  of  the  money  from  McCraw  by  the  defen- 
dant. Indeed,  although  it  was  not  direct  evidence,  it 
was  little  less  convincing.  The  debtor  was  good  for  the 
money,  and  it  had  been  due  about  six  months  before  the 
plaintiff's  demand,  and  the  defendant  did  not  shew  on  the 
trial,  that  he  had  been  put  to  a  suit  on  the  note,  or  pro- 
duce or  give  any  account  of  it ;  and,  especially,  when 
asked  for  payment,  the  defendant  did  not  say,  he  had  not 
collected  the  money,  but  impliedly  admitted  that  he  had 
by  the  strong  negative  pregnant,  contained  in  his  declara- 
tion, as  the  reason  for  refusing  payment,  that  the  money 
had  been  attached  in  his  hands  bv  Newland's  creditors. 

The  Court  properly  refused  to  give  the  last  instruction, 
for  several  reasons.     The  jury  ought  not  to  be  charged 
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upon  abstract  points,  to  which  there  is  no  evidence ;  and 
here  no  such  attachments  were  shewn  as  those  supposed^ 
Besides,  if  there  had  been,  they  could  not  have  protected 
the  defendant,  because  he  had  engaged  to  pay  the  plain- 
tiff on  the  single  condition,  that  he  should  collect  the 
money  from  M cCraw,  and,  having  done  so,  his  engage* 
ment  became  absolute.  Under  those  circumstances,  more-* 
over,  the  money  was  not  liable  to  attachment,  if  that  were 
material,  for,  clearly,  Newland  could  not  have  recovered 
the  money  from  the  present  defendant ;  and,  consequent* 
ly,  it  could  not  be  attached  by  a  creditor  of  Newland,- 
since  an  attachment,  served  in  the  hands  of  a  garnishee 
as  a  debtor,  is  substantially *an  action  at  law  by  the  de- 
fendant in  attachment  Crillis  v.  McKay,  4  Dev.  172^ 
The  defendant  would  have  had  nothing  to  do,  but  state 
the  facts  in  his  garnishment,  and  they  would  have  shewn, 
that  the  money  did  not  belong  to  Newland,  because  her 
had  accepted  his  order  for  it  in  favcHr  of  another  person. 
That  would  have  been  equally  true,  whether  the  bond 
was  assigned  or  not ;  for  if,  in  the  latter  case,  he  acted* 
in  a  legal  sense,  as  the  agent  of  Newland  in  collecting 
the  money,  yet,  when  collected,  he  had  a  right  to  hold  it 
for  himself,  as  the  fund,  on  which  his  acceptance  was 
founded.  In  every  point,  therefore,  the  opinions  given 
by  his  Honor  were  correct,  and  the  judgment  must  h& 
affirmed. 

Pbr  GvaiAw^  Judgment  affirmed. 
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JESSE  WILLIAMS  vt.  GEORGE  CLAYTON. 

Htf  daclantuMit  of  a  vendor,  after  he  had  lold  property,  are  not  tvidene^ 
•gainst  hie  vendee,  as  to  the  title  of  the  property. 

Appeal  from  the  Superior  Court  of  Law  of  Buncombe 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge  Dick 
presiding. 

This  was  an  action  of  tro\%r,  brought  to  recover  dama- 
ges for  the  conversion  of  two  barrels  of  brandy  to  the 
use  of  the  defendant.    The  plaintiff  first  introduced   a 
witness,  by  the  name  of  Patton^  who  stated,  that  about 
the  1st  of  April,  1844,  the  plaintiff  informed  him,  that 
he,  the  plaintiff,  had  understood,  that  one  Bates,  then  re- 
siding in  Hendersonville,  was  offering  forty  cents  cash 
per  gallon  for  brandy,  and  it  was  agreed  between  the 
witness  and  the  plaintiff,  that  each  of  them  should  send 
two  barrels  of  brandy  to  Bates.    The  brandy  was  sent 
accordingly  by  one  Byers.    Fatten  further  stated,  that  he 
expected,  to  get  the  money  for  his  two  barrels  of  brandy 
on  the  return  of  Byers,  but  did  not  receive  it.    He  further 
stated,  that  neither  Williams  nor  himself  had  seen  Bates 
or  made  any  contract  with  him  before  the  brandy  was 
sent  by  Byers.    Byers  was  then  examined.    He  stated 
that  be  was  employed  by  Williams  (the  plaintiff)  to  take 
the  brandy  to  Bates.    He  also,  took  a  paper  from  Williams 
to  Bates,  which  he  understood  was  an  order  for  the  money 
due  for  the  brandy.    When  he  got  to  Hendersonville,  he 
did  not  find  Bates  af  his  grocery,  but  was  informed  that 
he  was  at  the  court-house.    He  fiound  Bates  at  the  court- 
house, who  stated  he  was  much  engaged,  and  could  not 
attend  to  receiving  the  brandy  then,  and  directed  the 
witness  to  have  the  brandy  placed  in  his  (Bates')  yard 
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and  he  would  attend  to  it  when  at  leisure.    The  brandy 
was  placed  according  to  the  direction.    The  witness  then 
presented  to  Bates  the  paper  sent  by  Williams.    Bates 
said  he  could  not  then  attend  to  it,  but  he  would  see  Wil- 
liams and  Fatten  the  next  week  at  Buncombe  Court. 
The  defendant  then  introduced  one  Gilreath,  who  stated, 
that  the  plaintiff  was  indebted  to  him  on  a  justices' 
judgment,  and,  for  the  purpose  of  discharging  the  same, 
the  plaintiff  drew  an  order  on  Bates,  in  the  words  and 
figures  following,  to- wit :    ''  Mr.  J.  J.  Bates,  Sir,  Pay 
Penil  Gilreath  sixty  five  dollars  for  the  brandy  I  sold  to 
you.    Jesse  Williams."    This  order  Gilreath  presented 
to  Bates,  but  it  was  not  paid  and  was  returned  to  Wil- 
liams.   The  defendant  then  proved,  that,  after  the  retam 
of  the  above  order  to  Williams,  Bates,  being  much  in- 
debted to  various  persons,  on  the  day  of 
1 844,  by  deed  conveyed  in  trust  to  the  defendant,  for  the 
benefit  of  his  creditors,  the  four  barrels  of  brandy  above 
mentioned  and  all  his  other  effects,  and  delivered  the 
brandy  to  the  defendant.    The  plaintiff  then  proposed  to 
prove  the  declarations  of  Bates,  made  in  the  presence  of 
the  defendant,  after  the  execution  and  delivery  of  the 
deed  in  trust  and  after  the  delivery  of  the  brandy  to  the 
defendant,  for  the  purpose,  as  he  alleged,  of  shewing,  that 
there  was  no  sale  in  fact  of  the  brandy  by  the  plaintiff 
to  Bates.    The  Court  rejected  the  evidence.    The  plain- 
tiff's counsel  prayed  the  Court  to  charge  the  jury,  that 
the  facts  sworn  to  by  Fatten  and  Byers  did  not  in  law 
constitute  a  sale  and  delivery  of  the  brandy  to  Bates. 
The  Court  refused  to  give  the  instructions  prayed  for,  but 
charged  the  jury,  that,  if  they  believed  from  all  the  evi- 
dence submitted  to  them,  there  was  a  sale  and  delivery 
of  the  two  barrels  of  brandy  to  Bates  by  the  plaintiff,  the 
property  vested  in  Bates,  and  he  had  a  right  to  convey  it 
to  the  defendant,  and  the  plaintiff  was  not  entitled  to 
recover. 
The  jury  found  for  the  defendant,  and  a  new  trial  being 
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moved  for  and  refused,  and  judgment  rendered  according 
to  the  verdicty  the  plaintiff  appealed. 

Baxter,  for  the  plaintiff. 
Gaither,  for  the  defendant. 

Damibl,  J.  Bates  assigned  by  deed  the  two  barrels  of 
brandy,  now  in  controversy,  to  the  defendant  The  ven- 
dor is  never  permitted,  after  he  has  sold  property,  to  be 
heard  to  say,  that  he  never  had  any  title  to  that  property, 
nor  are  any  declarations  of  •  his,  made  after  the  sale, 
whether  in  the  presence  of  the  vendee  or  not,  admissible 
in  evidence  to  defeat  or  impair  the  sale.  The  Judge  did 
not  err,  in  refusing  to  receive  the  evidence  offered,  of  the 
declarations  of  Bates,  made  in  the  presence  of  the  de- 
fendant. 

Secondly^  the  plaintiff  insisted,  that  the  Court  should 
charge  the  jury,  that  the  evidence  given  by  the  two  witnes- 
ses Fatten  andByers  did  not,  of  itself,  establish  a  contract  of 
sale  of  the  brandy.  The  Court  refused ;  but  charged  the 
jury,  that,  if  they  believed,  from  all  the  evidence  sub- 
mitted to  them,  that  there  was  a  sale  and  delivery  of  the 
brandy,  then  the  property  vested  in  Bates.  We  do  not 
see  any  error  in  the  Court's  refusing  to  charge  on  garbled 
parts  of  the  evidence ;  as  the  plaintiff  did  not  pretend  to 
allege,  that  the  residue  of  the  evidence  offered  by  the  de- 
fendant, to- wit ;  the  order  drawn  by  the  plaintiff  on 
Bates,  in  favor  of  Gilreath,  was  a  forgery.  That  order 
was  an  admission,  in  writing,  by  the  plaintiff,  of  a  sale  of 
brandy  by  him  to  Bates.  It  is  possible  that  the  order  may 
have  been  drawn  for  the  price  of  another  lot  of  brandy. 
But  there  is  nothing  in  the  case  to  shew,  that  the  plaintiff 
ever  had  any  dealings  in  brandy  with  Bates,  except  tho 
single  lot  carried  by  Byers.  If  the  plaintiff  had  insisted, 
that  the  order  had  not  beep  proved  to  be  his,  or  that  it 
was  a  forgery,  then  there  would  have  been  some  propriety 
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in  hid  prayer  to  the  Judge  to  charge  as  he  requested. 
We  think  the  judgment  must  be  aflbrmed* 

Per  Curiam.  Judgment  affirmed. 


WILUAM  H.  THOMAS  o<.  GEORGE  W.  HOLCOMBE. 

Where  a  warrant  is  iasued  agrainst  three,  and  returned  *'ezecated/'  and  tha 
jodpnent  b  against  the  '^defendant"  m  the  8ingQlar»  and  so  alao  m  the  en* 
try  in  the  etay  of  tzaoution^  and  eepeeially  where  the  Joetioe,  who  rendered 
the  jodfment,  wae  himeelf  a  party  defendant«  it  oaanot  he  determined  by 
the  Court  againit  whom  the  judgment  really  was. 

Appeal  from  the  Superior  Court  of  Law  of  Cherokee 
County*  at  the  Spring  Term,  1846,  his  Honor  Judge 
PxARseN  presiding. 

This  suit  was  commenced,  June  7th,  1843,  by  weirrant 
against  the  defendant,  as  the  endorser  of  a  note,  made  by 
Singleton  Rhea  to  William  Cunningham,  for  945  60,  and 
endorsed  by  Cunningham  to  the  defendant  and  by  the 
latter^ to  the  plaintiff,  Thomas.  The  plea  was,  former 
judgment,  and  in  support  of  the  issue,  the  defendant  pro* 
duced  a  warrant,  at  the  suit  of  the  present  plaintiff,  issued 
against  Singleton  Rhea,  William  Cunningham,  and  the 
present  defendant  George  W.  Holcomb,  in  a  plea  of  debt 
due  by  note  for  945  10,  which  was  returned  ''executed,'' 
and  on  which  judgment  was  entered  on  the  5th  day  of 
August,  1841,  by  William  Cunningham,  a  Justice  of  the 
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Peace,  in  the  following  words.  ^Jadgment  against  the 
defendant,  by  confession  to  the  officer,  for  the  sum  of 
^45  10  principal  and  interest  from  the  14th  of  January, 
1841,  until  paid,  and  forty  cents  costs."  And  a  stay  of 
execution  was  entered  also,  in  the  following  words,  '*De- 
fendant  prays  stay  of  execution  and  gives  for  security  A. 
J.  Conner,  this  12th  of  August,  1841,"  which  was  signed 
by  Conner  and  attested  by  William  Cunningham  as  a 
Justice.  The  defendant  then  proved,  that  the  note,  on 
which  this  warrant  is  brought,  is  the  same,  as  that  men- 
tioned in  the  warrant  of  August,  1841,  and  the  William 
Cunningham,  who  gave  the  judgment  of  184L  is  the 
payer  of  the  note  and  one  of  the  persons  mentioned  as 
defendants  in  the  warrant,  on  which  he  gave  the  judg- 
ment,  as  aforesaid ;  and  the  plaintiff  thereupon  insisted, 
that  the  same  was  not  a  valid  judgment  against  the  pre* 
sent  defendant,  and  did  not  bar  this  suit  Of  that  opin- 
ion was  the  Court  and  so  instructed  the  jury ;  and  they 
having  found  accordingly  and  judgment  being  given  for 
the  plaintiff,  the  defendant  appealed. 

/.  W.  Woodfin^  for  the  plaintiff. 
Francis,  for  the  defendant. 

KuFFiN,  C.  J.  It  seems  that  the  ground  chiefly  relied 
on,  in  the  Superior  Court,  in  support  of  the  decision,  was 
that  the  judgment  was  void,  because  it  was  rendered  by 
a  Magistrate,  who  was  interested  to  have  the  judgment 
entered  against  the  other  parties  and  also  was,  himself, 
a  party  to  the  suit. 

Although  it  is  extremely  reprehensible  in  a  judicial 
officer  to  sit  in  a  cause,  to  which  he  was  a  party,  or  in 
which  he  is  interested,  and  we  suppose  that  a  judgment, 
given  by  a  Justice  of  the  Peace,  on  the  side  of  his  interest, 
may  be  reversed  or  quashed  for  that  cause,  yet  the  Court 
is  not  prepared  without  more  consideration!  than  we  can 
now  bestow,  to  say,  that  it  is  so  utterly  void,  that  it  may 
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be  so  treated,  immediately,  by  the  plaintiff,  who  obtained 
it,  and  that  as  against  other  parties,  than  the  magistrate 
himself.    The  point  is  not  farther  examined,  becaose  the 
Court  holds,  on  another  plain  ground,  that  the  judgment 
does  not  protect  the  defendant  in  this  suit.    That  ground 
is,  that  it  does  not  appear  to  be  against  him,  and  it  is  ne« 
cessary  that  it  should,  in  order  to  constitute  a  bar*    It  is 
true,  the  warrant  was  against  the  three,  and  it  was  re- 
turned **  executed,"  yet  it  is  not  stated  on  whom  it  was 
executed,  and  the  judgment  is  only  ^'  against  the  defen- 
dant" in  the  singular  number,  without  saying  which  de- 
fendant.   So  in  the  entry  ol  the  stay,  the  same  phrase, 
**  defendant,"  is  used  again.    It  is  to  be  taken,  by  a  plain 
implication,  we  think,  that  the  magistrate  was  not  giving 
judgment  against  himself,  as  he  professes  |p  act  on  an 
admission  to  the  constable,  proved,  as  we  suppose,  by 
that  person.    And  moreover,  he  could  not  be  so  silly,  as 
to  suppose  the  stay  good,  that  he  would  grant  to  himself^ 
If  he  was  not  charging  himself  by  the  judgment,  it  is 
presumed  he  did  not  mean  to  render  one  against  this  de- 
fendant, who  was  his  own  assignee.    It  is  extremely  pro- 
bable, therefore,  that  the  ^Mefendant"  was  Rhea,  the 
maker  of  the  note  alone,  especially  as  costs  are  given  only 
for  service  on  one  person.    But  however  that  may  be, 
we  think,  this  defendant  does  not  establish,  that  it  was 
against  himself;  for  the  ^'defendant"  either  meant  Rhea, 
or  it  is  so  vague,  that  it  does  not  designate  any  one,  in 
particular,  and  would,  for  that  reason,  be  ineffectual. 
We  think  such  a  judgment  against  the  'defendant,"  upon 
a  warrant  against  three  persons,  would  not  jiistify  a  sale 
of  this  defendant's  goods  on  an  execution ;  and  that,  as 
against  him,  it  is  a  nullity. 

Per  Curiam^  Judgment  afiirmed; 
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If  tha.tnith  of  the  chargreg  made  in  a  libel,  when  the  libeller  has  bean  proe- 
eented  fer  It,  will  juttify  him  in  bringinsr  an  action  for  malicious  proeecu- 
tioa,  the  ohai]^  oaght  to  be  proTed  to  be  strictly  true  by  plain  and  full 
eridense. 

Where  one  repeats  an  oral  slander  and  gires  the  same  of  his  iaformaaty  ha 
is  jostified  or  not|  according  to  the  quo  anitno  the  charge  is  repeated  and 
propagated. 

In  the  case  of  a  written  libel,  the  mention  ef  the  name  of  the  author*  or  tbe 
general  rumor,  of  the  libellous  roatteri  will  not  ftzcnse  or  justify  the  pub- 
lication of  such,  even  if  the  author  or  the  rumor  be  distinctly  proved. 

The  cases  of  Hampton  v.  Wilson,  4  Dev.  468,  MeBrayer  t.  Hillg  4  Ired. 
146,  and  State  v.  White,  7  Ired.  180,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Buncombe 
County,  at  the  Special  Term  in  June  1846,  his  Honor 
Judge  Battle  presiding. 

This  was  an  action  on  the  case  for  a  malicious  prose- 
cution. Pleas,  general  issue  and  justification.  The  plain- 
tiff, in  support  of  his  action,  introduced  a  State's  War- 
rant, taken  out  against  him  by  the  defendant,  and  charg- 
ing him  with  publishing  a  libel  against  the  defendant, 
under  which  he  was  arrested  and  detained  in  custody 
about  thirty-five  hours,  when  he  was  taken  before  a 
magistrate,  and,  upon  examination,  was  discharged.  The 
defendant  then  in  his  defence  proved,  that  the  plaintifT 
published  the  paper  writing,  of  which  the  following  is  a 
copy,  "notice.  To  all  not  only  the  people.of  this  State 
and  County  but  to  the  whole  Union  if  there  is  any  yet  ia 
the  dark,  though  I  dont  even  think  that  there  is  any  in 
these  regions  but  nows  as  much  about  the  gentleman  as 
I  do  but  for  the  benefit  of  others  I  hereby  certify  that  one 
Jo  Lance  one  of  the  beings  of  that  State  and  County  is  a 
Iyer  and  if  the  boy  wants  it  I  can  do  as  I  have  done  be- 
fore I  can  prove  it  I  dont  apprehend  that  this  will  hurt 
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the  gentleman's  feelings  for  I  heard  Mr.  W.  H.  F.  tell 
him  to  his  face  that  he  had  swore  a  lye  and  stole  a  hog 
and  he  conld  prove  it  from  which  the  said  Lance  had 
like  to  rode  Ball  to  death  for  a  writ  which  he  obtained 
and  Mr.  W.  H.  F.  was  bound  to  cort  and  I  am  told  since 
that  one  glass  of  apple  jack  cured  the  wound  and  I  recon 
that  it  is  true  for  I  saw  the  gentlemen  drink  friends  so 
if  this  should  tech  the  feelings  and  the  gentlemen  and  he 
wants  to  reach  me  he  can  ride  ball  again  and  look  below 
and  find  my  name  S.  P.  Johnston  Look  for  a  shoat  front 
Bets  at  a  broken  leg  but  dont  forget  to  mind  seling  milk 
and  watter  to  J.  R.  S.  at  ten  cents  per  lb/' 

The  plaintiff  then  undertook  to  prove  that  the  charges 
contained  in  the  alleged  libel  were  true ;  and  for  this 
purpose  he  called  upon  several  witnesses,  who  testified 
that  the  defendant  had  the  character  of  being  a  common 
liar.  He  then  called  William  H.  Fulton  (the  person^ 
whom  he  alleged  to  be  alluded  to  in  the  paper  writing 
under  the  initials  W.  H.  F.)  who  testified  that  he  had» 
sometime  before  the  publicatioi(  of  the  paper,  charged 
the  defendant  to  his  face  with  having  sworn  to  a  lie  and 
stolen  a  hog,  that  the  defendant  had  sued  him  therefor^ 
and  that,  while  the  suit  was  pending,  he  and  the  defen- 
dant had  agreed  to  settle  the  matter  and  be  friends,  and 
that  they,  at  the  instance  of  a  mutual  friend,  took  a  drink 
together  and  parted,  as  he  supposed,  friendly ;  but  the  de- 
fendant afterwards  refused  to  stand  to  the  agreement ; 
but  how  their  suit  was  ultimately  disposed  of  was  not 
shewn.  The  plaintiff  then  called  upon  Mr.  Shuford 
(whom  he  alleged  was  alluded  to  also  in  the  pjiblication 
by  the  initials  of  his  name,)  who  testified,  that  the  de« 
f endant  brought  some  butter  to  his  Store  for  sale,  that  he 
proposed  to  buy  it,  and,  in  looking  at  it  with  that  view, 
found  that  it  had  a  large  quantity  of  milk  and  water  in 
it.  He  however  told  the  defendant  he  would  take  it, 
after  he  could  have  the  milk  and  water  separated  fron^ 
the  butter,  to  which  the  defendant  assented,  and  he  thex» 
58 
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bought  upon  those  terms.  The  plaintiff  insisted,  that  he 
had  proved  the  truth  of  all  the  charges  contained  in  the 
alleged  libel ;  that  the  defendant,  therefore,  had  no  pro- 
bable  cause  for  the  prosecution,  that  it  was  maUcious, 
and  he  had  a  right  of  action  against  him. 

The  defendant  contended,  that  tbe  plaintiff  was  bound 
to  prove,  not  only  that  he,  the  defendant,  had  been  charged 
with  swearing  to  a  lie  and  with  stealing  a  hog,  but  that 
he  was  actually  guilty  of  those  offences.  He  contended 
further,  that  the  evidence  introduced,  if  believed,. did  not 
establish  the  charges  of  his  having  compromised  his  suit 
wath  Fulton  over  a  drink  of  liquor,  and  of  having  sold 
milk  and  water  for  butter. 

The  Court  instructed  the  jury,  that  it  was  not  necessary 
for  the  plaintiff  to  prove  the  truth  of  the  charges,  that 
the  defendant  had  sworn  to  a  lie  and  stolen  a  hog,  but 
only  that  he  had  been  charged  to  his  face  with  those 
offences  by  W.  H.  F.  and  that,  if  the  plaintiff's  testimony 
were  believed,  he  had  proved  substantially  all  the  alle- 
gations contained  in  his  publication.  The  jury  returned 
a  verdict  for  the  plaintiff,  upon  which  he  had  a  judgment^ 
and  the  defendant  appealed. 

Edney,  for  the  plaintiff. 

N.  W.  Woodfin,  for  the  def^endant. 

RuFFiK,  C.  J.^  The  publication,  made  by  the  plaintiff 
concerning  the  defendant,  is  so  obviously  and  grossly  de- 
famatory, that  it  must  be  taken  upon  its  face  to  have 
been  made  with  the  intent  to  injiire  the  character  of  the 
defendant,  and,  therefore,  that  it  was,  in  a  legal  sense, 
malicious  and  libellous.  The  defendemt  had  unquestiona- 
bly,  then,  probable  cause  for  instituting  a  prosecution  for 
the  libel— at  least,  prima  facie.  We  are  not  prepared  to 
say  at  present,  that  even  proof  in  this  action  of  the  de- 
fendant's guilt  of  the  matters,  charged  on  him.  in  the 
libel,  would  deprive  him  of  the  bar  to  the  action  arising 
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out  of  the  probable  cause  the  defendant  had  for  supposing 
the  plaintiff  liable  to  indictment  for  that  malicious  pub- 
licaitien.  For,  although  when  indicted,  the  plaintiff  could 
have  given  the  truth  of  his  charges  in  evidence,  and 
thereupon  would  have  been  entitled  to  an  acquittal,  yet 
he  ipvas  prima  facie  guilty  of  libelling  a  citizen,  and 
therefore  might  justly,  perhaps,  be  called  on  for  his  proof, 
and  ought  not  to  have  his  action  against  one  for  so  doing. 
We  entertain  serious  doubts,  whether  the  statute,  which 
allows  the  truth  to  be  given  in  evidence  upon  an  indict- 
ment for  a  libel,  can  be  carried  further  and  to  the  extent 
of  giving  fx>  the  defendant  In  the  indictment  an  action 
against  the  prosecutor  for  malicious  prosecution,  because 
the  libel  was  true :  for  his  acquittal  arises  upon  evidencCt 
which  he  is  compelled  to  give  on  his  part,  in  order  to  ex- 
tricate himself  from  a  state  of  probable  and  apparent 
guilt.  And  it  would  seem  to  be  almost  impossible  to  per- 
suade a  jury,  that  a  person,  libelled  as  this  defendant 
was,  preferred  a  prosecution  against  his  defamer  from 
motives  of  malice  merely,  instead  of  a  desire  that  the  per- 
son should  be  punished  for  the  malicious  publication  com- 
plained of  by  him;  and,  without  such  malice  by  the  pros- 
ecutor, this  action  ought  not  to  have  been  sustained,  even 
though  there  had  not  been  probable  cause.  But  the 
point  was  not  made  in  this  case,  nor  argued  before  us, 
nor,  indeed,  has  it  been  much  considered  by  us  ;  and,  as 
we  think  it  deserves  to  be  well  discussed  and  considered 
before  a  decision  of  it  either  way,  we  do  not  think  proper 
now  to  lay  down  any  rule  in  respect  to  it,  since,  in  our 
opinion,  this  case  may  be  determined  and  a  venire  de 
novo  must  be  awarded  upon  other  points,  on  which  there 
is  no  doubt. 

If  the  truth  of  the  charges  made  in  a  libel  will  not 
only  justify  the  publication,  when  the  author  is  tried  for 
it,  but  also  will  give  him  an  action  for  malicious  prose- 
cution, it  is  plain,  that,  to  have  this  last  effect,  the  char- 
ges ought  to  be  proved  to  be  strictly  true,  by  plain  and 
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full  evidence.  This  plaintiff  avowed  in  this  pablication 
itself  the  purpose  of  provoking  the  defendant  to  sue  or 
prosecute  him  for  it  He  expressly  invited  the  very  pro- 
ceeding of  which  he  now  complains,  as,  indeed,  every 
libeller  impliedly  does.  Then,  he  ought  to  be  prepared 
to  make  good  every  word  he  thus  utters  to  gratify  his 
malevolence,  and  is  entitled  to  no  charitable  construction 
of  his  language,  nor  liberal  extension  of  his  evidence 
beyond  its  necessary  import.  For  a  libeller  is  not  a  pub* 
lie  benefactor,  but  is  among  the  most  licentious,  malig- 
nant  and  mischievous  of  our  race,  and  therefore  can  ask 
no  indulgence,  to  which  he  is  not  entitled  siricti  juris. 

The  plaintiff's  proof  in  this  csuse  not  only  did  not  sus« 
tain  his  charges  strictly,  nor  even  substantially,  bat,  in 
the  opinion  of  the  Court,  signally  failed  in  respect  to  each 
and  every  one  of  them. 

The  first  is:    **  I  hereby  certify  that  Jo:  Lance  is  a 
liar.     And  if  the  boy  wants  it,  I  can  do  as  I  have  done 
before — I  can  prove  it."    This  is  a  direct  and  positive 
averment  that  Lance  t^  a  liar;  and  it  is  perfectly  plain, 
that  its  truth  is  not  sustained  by  evidence,  that  he   had 
the  general  character  of  being  a  liar.     If  Lance  had 
brought  an  action  for  the  libel,  a  plea  of  such  a  general 
reputation  would  not  justify  the  charge,  though  the  fact 
might  mitigate  the  damages :  for  the  charge  affirms  as  a 
positive  fact,  that  he  was  guilty  of  the  despicable  vice 
of  lying,  while  the  proof  is,  710^  of  the  fact,  but  that  peo- 
ple suppose  him  to  be  thus  guilty.    If  one  accuse  another 
of  stealing  a  horse,  the  plea  of  a  common  rumour,  that 
the  person  is  a  horse  thief,  will  not  amount  to  a  justifi- 
cation in  an  action  for  the  libel,  more  than  evidence  of 
such  a  rumour  would  establish  the  party's  guilt  upon  an 
indictment  for  the  theft.    Reputation  is  in  no  case  evi- 
dence that  one  is  guilty  of  a  specific  offence ;  and  that  is 
the  charge  here. 

The  next  imputation  on  the  defendant  is  :     ''I  heard 
Mr.  W.  H.  F.  tell  him  to  his  fac6|  that  he  had  sworn  a 
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lie*  and  stole  a  hog^  and  he  coald  prove  it :  for  which  the 
said  Lance  had  like  to  have  rode  Ball  to  death  for  a  writ* 
which  he  obtainedy  and  Mr.  W.  H.  F.  was  bound  to 
Cort ;  and  I  was  told  since,  that  one  glass  of  apple«jack 
cured  the  woand,  and  I  reckon  it  was  true,  for  I  saw  the 
gentlemen  drink  friends/'  Here  are  two  libellous  impu- 
tations against  the  defendant.  The  one»  that  the  plaintiff 
had  heard  some  person  not  named,  but  designated  only 
by  the  initials,  ^  W.  H.  F."  aecuse  the  defendant  to  his 
face  of  the  crimes  of  perjury  and  the  other  that  the  de* 
fendant  either  sued  or  prosecuted  ^W.  H.  F/'  there- 
for, and  then,  as  the  plaintiff  had  heard  from  some 
one  not  named,  the  defendant  had  compounded  the 
case  over  a  glass  of  liquor  without  the  accusation 
being  retracted  or  compensated  in  any  other  way. 
Neither  of  those  charges  is  sustained  by  the  .evidence, 
as  we  apprehend.  The  latter,  plainly,  was  not.  Ac* 
cording  to  the  libel,  a  glass  of  apple-jack  cured  the 
wound,  so  that  the  defendant  was  pacified  by  a  drink- 
But  Fulton's  testimony  did  not  prove  any  suoh  thing. 
He  says,  that  he  and  the  defendant  **  agreed  to  settle 
the  matter  and  be  friends,  and  that,  at  the  instance 
of  mutual  friends,  they  took  a  drink  together  and  parted 
friendly,  but  that  afterwards  the  defendant  refused  to 
stand  to  the  agreement"  Now,  it  is  plain  that,  ac* 
cording  to  this  testimony,  the  liquor  did  not  cure  the 
wound,  and  induce  the  defendant  to  dismiss  his  suit 
against  Fulton.  In  fact  it  was  not  compounded  at  all, 
and,  as  far  as  appears,  is  now  pending.  Fulton  says, 
'Uhey  agreed  to  settle  the  matter;"  but  upon  what  terms 
was  not  specified,  or,  at  least,  he  mentions  none.  The 
natural  inference  is,  that  as  the  parties  were  to  be 
**  friends  "  the  settlement  was  expected  by  the  defendant 
to  be  made  on  such  terms  as  became  that  relation— *which, 
certainly,  could  not  be,  that  he  should  disuniss  his  suit  and 
pay  the  costs*  and  lie  quietly  down  under  the  nnretracted 
charge  by  his  **  friend"  of  perjury  and  thefts    That  could 
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be  no  **  settlement"  of  the  matter/'  but  only  a  downright 
abandonment  of  all  right  to  redress.  That  was  not 
what  Lance  intended,  and  hence  he  did  not  and  woald 
not  ^settle**  the  suit,  because,  when  the  parties  came 
to  talk  about  the  terms,  they  could  not  agree.  The  drink 
of  spirits  was  therefore  not  the  price  of  the  slander  upon 
him,  and  of  his  suit ',  but  it  turned  out,  that  white  the 
parties  were  in  treaty  for  a  compromise  (which  was  never 
closed)  they  drank  together,  at  the  instance  of  friends 
who  wished  to  promote  peace  between  them.  That 
transaction  was,  therefore,  grossly  perverted  in  the 
plaintiff's  publication,  according  to  his  own  evidence  in 
support  of  it. 

The  other  and  more  serious  branch  of  the  charge  under 
consideration  was  equally  destitute  of  support  in  the  evi- 
dence. That  consisted  of  the  testimony  of  William  H. 
Fulton,  that,  before  the  publication,  he  had  charged  the 
defendant  to  his  face  with  having  sworn  to  a  lie  and 
stolen  a  hog ;  and  that  the  defendant  sued  him  for  it,  and 
that  thereafter  the  transactions  with  a  view  to  a  com- 
promise occurred,  which  have  been  already  stated.  The 
deficiency  in  the  proof  is,  that  there  is  none  whatever  to 
the  truth  of  the  charges  thus  made  by  Fulton  on  Lance, 
that  is  to  say,  that,  in  fact,  the  latter  did  swear  to  a  lie 
and  did  steal  a  hog,  as  we  unanimously  hold,  there  ought 
to  have  been.  It  has  long  been  settled,  that,  even  in  cases 
of  oral  charges,  the  repeater,  who  does  not  at  the  same 
time  name  his  author,  takes  the  assertion  upon  himself 
and  can  only  justify  by  proving  the  truth  of  the  accusa- 
tion. Earl  of  Northampton's  case^  12  Rep.  132.  Within 
that  rule  the  plaintiff  was  bound  to  give  evidence  of  the 
guilt  of  the  defendant ;  for  he  does  not  mention  the  name 
of  the  person  from  whom  he  heard  the  charge,  but  desig- 
nates him  by  initial  letters  only  as  "Mr.  W.  H.  F."  That 
did  not  give  the  defendant  a  certain  cause  of  action  against 
any  other  person  in  particular,  and  therefore,  according^ 
to  the  case  cited,  «n  action  would  lie  against  the  repeater 
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himself,  unless  be  established  the  troth  of  the  charge. 
Bat,  if  it  were  admitted,  that  **  W.  H«  F."  might,  under 
the  circumstancesy  be  understood  to  be  *'  William  H* 
Fulton/'  yet  the  plaintiff  would  not  be  exonerated  from 
the  burden  of  proving  the  charge  to  be  true.  Wkere  the 
slander  is  oral,  and  the  repeater  gives  the  name  of  the 
person  from  whom  he  heard  it,  the  Court  strongly  intimated, 
the  opinion  in  Hampton  v.  WtlsoHf  4  Dev.  466,  and  ilir- 
Bryer  v»  Hill^  4  Ire.  1S6,  that  the  justification  depended 
upon  the  quo  animo  the  charge  is  repeated  and  propagated ; 
and  with  that  we  are  upon  longer  reflection  entirely  sat- 
isfied. For,  if  one  circulates  a  slander  with  the  design 
to  cause  it  to  be  believed  either  upon  his  own  credit  €md 
character  or  those  of  his  authcH*,  that  the  person  implica« 
ted  is  guilty  of  the  faet  charged,  he  really  and  truly, 
though  covertly,  endorses  the  charge  and  should  bear  the 
burden  of  having  affirmed  its  truth.  He  meant,  when  he 
repeated  the  slander,  that  tlierehy  the  party's  character 
should  be  injured.  How?  By  inducing  the  world  to 
think,  that  as  such  a  man  made  the  charge,^  and  he,  the 
repeater,  gives  it  currency,  it  is  true.  That  is  the  sub« 
stance  of  what  one  intends  and  does,  who  propagates  a 
slander  malo  animo ;  that  is,  with  the  purpose  of  detract* 
ing  from  hi»  neighbor's  character  and  standing  in  society^ 
and  therefore  he  ought  to  be  held  bound  to  prove  the 
charge  as  he  meant  it  should  be  understood.  If  that  be 
80  where  the  slander  is  oral,  much  more  is  it  true,  when 
it  is  printed  or  written ;.  because  the  ill  feeling  and  evil 
purpose  of  the  propagator  are  more  distinctly  exhibited,, 
and  the  injury  done  to  the  other  party  is  more  extensive 
and  durable.  The  cases  of  Lewis  v.  Walton^  and  Dale 
V.  Lyofif  which  were  cited  in  Hampton  v.  Wilson^  hold 
dearly,  that  a  justification  by  giving  the  author  is  inad- 
missible altogether  in  actions  for  libels ;  and  the  familiar 
case  of  the  liability  of  the  printer  of  a  newspaper  for  a 
publication  therein  of  another  person,  under  the  author's 
name,  is  conclusive  upon  the  point.    There  have  also 
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been  several  cases  since^  both  in  England  and  this  coun- 
try* to  the  same  effect.  The  present  is  the  first  ease  in 
this  State,  in  which  the  point  has  arisen  directly.  Bat 
the  conclusion  necessarily  follows  from  what  has  been 
held  and  said  in  the  other  cases  before  mentioned^  and* 
particularly,  that  of  State  v.  White^  at  the  recent  June 
Term  of  the  Court  at  Raleigh,  and  not  yet  reported.  In 
that  case  we  held,  that  upon  an  indictment  for  a  libel, 
the  publication  of  a  charge  as  a  rumor  was  not  justified 
by  proof  of  the  rumor,  but  required  proof  of  the  charge 
itself;  and  it  was  distinctly  stated  by  my  brother  Nasd, 
that,  even  if  the  author  had  been  given,  it  would  have 
made  no  difference,  unless  the  defendant  had  shewn  that 
he  made  the  publication  for  a  good  end  and  without  the 
evil  one  of  defaming  the  prosecutor.  Now,  this  plaintifiT 
did  not  ask  to  be  excused  upon  a  good  motive,  that  actua-* 
ted  him,  but  insisted  only,  that  upon  strict  law  be  was 
justified  by  the  truth.  The  truth  of  what,  is  it  to  be  un* 
derstood  ?  ,He  says,  it  is,  that  Fulton  told  Lance,  he  waa 
forsworn  and  a  thief.  But  was  that  all  he  meant»  the 
readers  of  his  piece  to  believe  from  it  ?  Certainly  not. 
Courts  must  read  like  the  world  does,  and  understand 
charges  in  the  same  sense  in  which  other  men  da  No 
person  can  read  this  piece  without  seeing,  that  the  plain* 
tiff  intended  to  injure  the  defendant's  character  as  far  as 
he  could,  and  to  have  it  believed,  that  he  was  guilty.  It 
is  to  that  end,  that  he  says  he  heard  the  defendant  charged 
with  those  crimes  to  his  face,  and  that,  after  suing  for 
the  scandal,  the  defendant  gave  up  the  suit  for  the  pitiful 
pretence  of  a  drink  of  friendship,  without  any  reparation 
by  damages  or  acknowledgment  of  injury  and  pardon 
asked.  Is  it  not  clear,  the  plaintiff  supposed  and  intended 
that  the  world  would  infer  from  such  conduct  of  the  defen* 
dant,  that  he  had  no  character  to  vindicate  and  was  afraid 
to  bring  his  suit  to  trial  from  a  consciousness  of  guilt ;  in 
fine,  that  the  public  would  infer  that  the  defendant  was 
really  guilty  ?    He  ought  therefore  to  make  good  the 
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charge  in  the  sense  in  which  he  ^intended  to  make  it; 
which  is,  by  proving  the  acts  charged  on  the  defendant 

The  last  charge  is  the  direct  one  of  ^  selling  milk  and 
water  at  10  cents  per  pound ;"  and  the  evidence  was  an 
offer  to  sell  butter,  from  which  the  milk  and  water  had 
not  been  perfectly  separated.  Upon  the  most  favorable 
presumj)tions  for  libellers — ^to  which,  indeed,  they  are  not 
entitled — evidence  of  an  intention  to  do  an  act  does  not 
prove  a  charge  of  the  act  done.  Besides  a  man  may  in- 
nocently take  a  parcel  of  butter  to  market,  which  may 
not  have  been  properly  beaten  up  by  the  dairy  womau^ 
while  few  would  suppose,  that  he  could  fairly  sell  milk 
and  water  at  the  price  stated.  Things  are  not  to  be 
taken  in  their  worst  sense  against  a  person  accused,  but 
his  innocence  rather  is  to  be  assumed  until  the  contrary 
be  shewn ;  and  libellers  ought  not  to  be  encouraged  to 
misconstrue  and  misrepresent  the  conduct  of  others  by 
allowing  them  boldly  to  make  specific  charges,  and  then 
support  them  by  loose  evidence  of  something  that  was 
not  entirely  creditable  to  the  other  party.  They  ought 
to  confine  themselves  in  the  gratification  of  their  bad 
passions,  to  making  such  charges  only,  as  they  can  fully 
and  strictly  prove. 

Upon  the  whole,  it  appears  from  its  contents,  that  this 
was  a  publication  of  as  pure  spite,  as  one  almost  ever 
sees ;  and,  as  we  think,  it  was  not  suppcnrted  by  proof  in 
any  part  of  its  substance  ;  and,  consequently,  this  action 
was  groundless. 

Psit  CuKiAH.    Judgment  reversed  and  venire  de  twuo» 
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Wbtr*  two  partBftn  entend  into  a  oovenant  that  ona  of  them  aho«ld  ra- 
caiva  a  lalary  for  aMaa^ng  the  butiaaM ;  HeZJ,  that  thw  salary  anait  ha 
paid  oat  al  tba  partnenhip  foods. 

Appeal  from  the  Superior  Court  of  Law  of  B«^e 
Coiitity»  ftt  tke  Spring  Term  1846^  his  Honor  Judge  Pub* 
soil  presiding. 

This  was  an  action  of  covenant ;  the  breach  assigned 
was  the  non-payment  erf*  9450. 

The  execution  of  the  covenant  was  not  denied  and  it 
was  read  in  evidence.    The  defendant's  counsel  moved 
to  non-suit  the  plaintiff,  upon  the  ground  that  the  covenant 
amounted  to  an  article  of  copartnership,  and  that  the 
%  t4M>,  for  the  non*payment  of  which,  the  covenant  was 

alleged  to  have  been  broken,  was  to  be  allowed  out  of 
the  funds  of  the  copartnership,  and  did  not  constitute 
such  a  demand  as  would  support  this  action.  The  ques- 
tion was  reserved.  It  was  proven  that  the  plaintiff  had 
ceased  to  act  as  manager,  some  short  time  before  the  end 
•f  the  year,  by  mutual  consent ;  in  consequence  of  which 
the  jury,  in  assessing  the  damages  upon  the  breach  as- 
signed, made  a  deduction  from  the  9450  which  was  the 
aaionnt  of  damages  claimed.  There  was  a  verdict  for 
the  plaintiff  subject  to  be  set  aside  and  a  non-suit  to  be 
entered  upon  the  question  reserved. 

The  Court  being  of  opinion  with  the  defendant  upon 
the  question  reserved,  the  verdict  was  set  aside  and  a 
nott-snit  entered,  from  which  the  plaintiff  appealed. 

The  following  is  the  covenant  referred  to : 

«« STATE  OF  NORTH  CAROLINA— Burifce  Cera nly—Daeamber  »h, 
ISil.  Jamaa  B.  Upton  and  H.  6.  Waavar  berabyaatar  into  anartioiaoC 
■gfUlWMnl  Ibr  tba  aait  yaar  (1S49.)  Jamaa  B.  Upton,  of  tha  fint  part,  boo 
Iht  fvifilV  of  wsdnns  twanty  baadi  on  "tha  McKeaziamliie,"  pay  ins 
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the  filth  part  of  the  pAd  that  ie  made,  for  toll  B.6.  Weaver,  of  the 
part,  has  the  privilege  of  patting  in  fonr  hands  at  Talaatien,  bearing  a  propor* 
tionable  part  of  the  eipense  attached  thereto;  the  said  Upton«  of  the  firrt  pail» 
baigains  and  agrees  to  give  me  the  said  Weaver  of  theseooad  part  Ivor  hUH 
4ied  and  fifty  dellan  to  manage  the  hnsinest,  whieh  I  ajQpee  to  naoage  ae* 
esfdiag  te  the  best  of  my  j«dgnieat»  making  trae  returns  of  all  the  gold  mada 
by  me ;  the  mine  is  te  be  worked  according  io  the  lease.  We  make  our 
aeals,"  d&c.    Signed  aad  sealed  by  James  B.  Upton  and  K.  G.  Weaver. 

Gaither,  for  the  plaintiff. 

N.  W.  Woodfiuj  for  the  defendant 


Daniel,  J.  Weaver  and  Upton*  on  the  16th  of  Deoem- 
ber*  1840,  leased  of  one  McKenzie  a  tract  of  land  for  three 
years  to  mine  for  gold ;  the  rent  was  to  be  oae  sixth  part 
of  the  gold,  that  should  be  obtained  by  the  lessees.  On 
the  27th  of  Deeember,  1841,  the  lessees  entered  into  the 
agreement  under  their  seals,  mentioned  in  the  ease.  Up* 
ton  was  to  work  twenty  hands,  and  Weaver  four  hands, 
**  bearing  a  proportionable  part  of  the  expense  attached 
thereto.  The  said  Upton,  of  the  first  part,  bargains  and 
agrees  to  give  me,  the  said  Weaver,  of  the  second  part* 
four  hundred  and  fifty  dollars  to  manage  the  business, 
which  I  agree  to  manage  according  to  the  best  of  my 
judgment"  It  seems  to  us,  that  the  agreement  was  one 
of  partnership ;  and  the  law  being  well  settled,  that  the 
acting  and  business  partner  is  never  entitled  to  claim  pay 
of  the  firm  for  his  services,  unless  he  stipulates  for  it  in 
the  articles  of  copartnership  or  otherwise ;  the  parties 
therefore  agreed,  that  Weaver  should  manage  the  busi- 
ness, and  Upton,  the  other  partner,  agreed  to  give  him 
#450  *^to  manage  the  business.''  Weaver  was  to  bear 
his  proportion  of  the  expense  of  managing  and  working 
the  mine.  The  salary  of  the  superintendent  was  a  part 
of  the  expense  of  the  firm*  And  the  firm  ought*  accord- 
ing to  the  true  construction  of  the  articles,  to  bear  this 
expense  in  proportion  to  the  number  of  hands  each  partner 
worked  in  the  mine.    The  words  **  The  said  Upton  bar- 
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gains  and  agrees  to  give  me  the  said  Weaver  9450  to 
manage  the  business/'  only  denoted  the  assent  of  Upton, 
that  Weaver,  although  a  partner,  should  be  paid  for  his 
services  f  450.  The  parties  were  stipulating  concerning 
the  partnership  business,  and  the  terms  on  which  it  was 
to  be  carried  on ;  and  among  others,  that  Upton  bargained 
and  agreed  to  let  Weaver  have  $450  for  his  services  that 
year.  It  seems  to  us,  that  it  would  be  against  justice  and 
right,  to  construe  the  covenant  to  be  an  agreement  by 
Upton,  that  he  would  pay  that  sum  out  of  his  own  pocket. 
We  think  that  it  was  an  item  in  the  expense  account  of 
the  firm  and  that  the  firm  should  pay  it. 

F£lt  CuEiAM.  Judgment  aflirmed. 


WILIE  GAITHER  vs.  ELIJAH  TEAGUE. 

The  following  ioatnimeDt  waf  signed,  sealed  and  delivered.  "  Know  all 
men  by  theae  preaenta,  that  I,  Edward  Teagne,  have  this  day  barfained 
for  a  aonel  61Iy  with  W.  Gaither,  which  filly  I  want  to  stand  as  aecarity 
until  I  pay  him  for  her.  I  also  promise  to  take  good  care  of  her.  Witnesa 
my  hand  and  seal,  this  5th  of  October,  1838."  HM^  that,  upon  the  faoe 
of  the  paper,  it  was  donbtfal,  whether  It  was  Intended  as  a  mortgage  or  a 
oonditienal  sale,  and  that  it  was  properly  left  to  the  jnry  to  detennine  its 
character  from  the  accompanying  eircnmstances. 

Appeal  from  the  Superior  Court  of  Law  of  Caldwell 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Settle  presiding. 
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This  was  trover  for  a  filly,  and  the  plea^not  guilty.  It 
was  admitted  on  the  trial*  that  the  filly  had  formerly  be- 
longed to  the  plaintifi*;  and  the  controversy  turned  upon 
the  question,  whether  he  had  sold  her  and  parted  from 
the  title  to  one  Edward  Teague  and  then  taken  a  mort- 
gage of  the  filly  from  the  said  Edward,  or  whether  he 
had  made  only  a  conditional  sale  to  Teague,  keeping  the 
title  in  himself.  To  support  the  issue  on  his  part,  the 
plaintiff  gave  in  evidence  an  instrument  in  the  following 
words : 

«  Know  all  men  by  these  preaeuta,  that  I,  Edward  Teafae,  hare  this  day 
bargained  for  a  sorrel  filly  with  W.  Gaither ;  which  filly  I  want  to  stand  as 
security  until  I  pay  him  for  her.  I  also  promise  to  take  good  care  of  her. 
Witness  my  hand  and  seal,  this  5th  of  October,  1836.    Edward  Teague, 

(Seal.)" 

The  plaintifi*  further  gave  evidence,  that  the  price 
agreed  on  for  the  filly  was  830,  and  that  Teague  then 
gave  him  his  bond  therefor,  and  that  the  same  still  re- 
mains unpaid. 

The  plaintiff  further  to  support  the  issue  on  his  part, 
called  as  a  witness  one  W.  B.  NichoUs,  who  is  the  sub- 
scribing witness  to  the  said  instrument  and  bond ;  and 
he  deposed,  that  they  were  executed  at  the  same  time, 
and  before  the  filly  was  delivered  by  Gaither  to  Teague« 
and  that  Gaither  required  Teague  to  give  him  the  said 
instruments,  before  he  would  let  him  have  the  filly,  and 
that,  immediately  after  receiving  them,  he  delivered  the 
filly  to  Teague,  who  then  had  her  shod  at  Gaither^s  shop 
and  took  her  home. '  The  plaintifi*  further  gave  evidence, 
that,  on  the  5th  of  October,  1836,  all  the  property  of  Ed- 
ward Teague  was  levied  on  by  constables  on  executions 
against  him,  when  he  got  home ;  and  that  he  then  said, 
and,  also,  frequently  afterwards,  that  Gaither  held  the 
property  in  the  filly,  until  she  should  be  paid  for.  The 
plaintiff  further  gave  evidence,  that  the  present  defen* 
dant,  Elijah  Teague,  some  months  afler  the  contract. 
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informed  the  plaintiff  that  he  had  traded  with  Edward 
Teague  for  the  filly,  and  was  to  pay  the  bond  to  the  plain- 
tiff, and  that,  afterwards,  the  defendant  had  the  filly  and 
sold  her  as  his  own  property. 

The  defendant  on  his  part,  then  offered  the  evidence  of 
Edward  Teague,  who  deposed,  that  he  bargained  for  the 
filly  absolutely  with  the  plaintiff,  and  gave  his  bond  for 
the  price,  and  that  she  was  delivered  to  him ;  that  he 
had  her  shod  at  Gaither's  shop,  and,  after  that  was  done, 
he  requested  Gaither  to  take  a  lien  on  her,  stating  to  him, 
that  there  were  debts  against  him,  for  which  she  might, 
otherwise,  be  sold  ;  and  that  Gaither  replied,  that  he  did 
not  want  it,  himself,  to  secure  the  money,  but  that,  to 
accommodate  him,  Teague,  he  would  take  the  lien;  and 
that,  thereupon,  the  written  instrument  before  set  forth 
was  executed  and  given  to  Gaither,  who  told  the  witness, 
that  he  might  dispose  of  the  filly,  as  he  pleased ;  and 
that,  five  or  six  months  afterwards,  he  did  sell  her  to  the 
defendant  for  ^40,  of  whieh  the  defendant  paid  him  f  10, 
and  the  remaining  $30  he  agreed  to  pay  in  discharge  of 
the  bond  to  the  plaintiff  for  the  price  of  the  mare.  He 
further  deposed,  that,  afterwards,  it  was  agreed  between 
the  witness,  the  plaintiff,  and  the  defendant,  that  the  de« 
fendant  should  pay  the  8130  on  other  debts,  which  the 
witness  owed  the  plaintiff,  and  he  did  so. 

The  defendant,  further  to  support  the  issue  on  his  part, 
called  several  witnesses,  who,  or  some  of  them,  deposed, 
that  the  plaintiff  had  said,  that  he  kept  a  mortgage  on 
the  filly  at  Teague's  request,  to  keep  off  the  constables, 
jand  that  the  witness,  Nicholls,  had  said,  that,  after  the 
trade  was  finished,  Teague  requested  Gaither  to  take  a 
lien,  to  keep  off  the  officers ;  that  the  defendant  delivered 
to  the  plaintiff  470  pounds  of  iron  at  6  1-4  cents  per  lb. 
and  requested  it  to  be  applied  to  the  debt  for  the  filly  and 
offered  to  pay  the  residue  in  money ;  but  that  the  plain- 
tiff wished  to  credit  the  payment  on  a  note  given  by  the 
two  Teagues,  to  one  Austin,  that  was  payable  in  iron. 


AUGUST  TERM.  1847.  463 


Gaither  v.  Teagne. 


and  then  belonged  to  the  plaintiff,  and  that  the  defendant 
agreed  thereto,  saying  that  he  did  not  care  on  which  debt 
the  credit  was  entered,  as  he  had  to  pay  but  930  for  his 
brother. 

The  plaintiff  then  gave  evidence,  that,  a  short  time 
before  the  iron  was  delivered,  the  defendant  asked  the 
plaintiff,  if  he  would  receive  iron  for  the  filly  debt,  and 
the  plaintiff  told  hint,  he  would  not,  as  that  debt  was 
payable  in  money ;  but  that  he  would  receive  it  on  the 
Austin  note,  which  had  been  given  by  both  the  Teagues 
and  was  payable  in  iron  i  and  that  when  the  defendant 
afterwards  brought  the  iron,  he  again  asked  the  plaintiff 
to  apply  it  to  the  filly  debt,  but  the  plaintiff  replied  as 
before,  and  thereupon  the  defendant  applied  it  to  the 
Austin  debt,  saying  that  it  was  immaterial,  as  be  was 
bound  for  both  -debts  and  expected  to  pay  them  ;  and  the 
defendant  took  up  the  Austin  note. 

It  was,  therefore,  insisted  by  the  counsel  for  the  defen- 
dant, that  the  instrument,  taken  from  Edward  Teague  by 
the  plaintiff,  was  a  mortgage,  and  that  it  was  void,  for 
want  of  registration,  as  against  the  defendant,  a  purcha- 
ser; and  also,  that  if,  in  law,  the  contract  were  held  to 
be  a  conditional  sale,  the  condition  had  been  performed 
by  the  payment  of  the  iron  ;  and,  also,  that  the  plaintiff 
had  abandoned  his  title,  by  consenting  to  the  sale  to  the 
defendant ;  and  the  counsel  moved  the  Court  so  to  instruct 
the  jury.  The  counsel  for  the  defendant  moved  the 
Court  also  to  direct  the  jury,  that,  if  they  believed  the 
testimony  of  Edward  Teague,  they  should  find  for  the 
defendant. 

The  Court  charged  the  jury,  that  the  instrument  could 
not  be  held  to  be  a  mortgage  upon  its  face  merely ;  but 
that,  if  they  should  believe,  that  the  plaintiff  transferred 
the  property  in  the  filly  to  Edward  Teague,  and  that  they 
afterwards  came  to  an  agreement  to  secure  the  plaintiff 
in  the  price  and  for  that  purpose  made  this  instrument, 
then  they  ought  to  regard  it  in  the  light  of  a  mortgage 
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and  it  would  be  void  as  against  the  defendant.  The 
Court  further  instructed  the  jury,  if  they  believed  the 
plaintiff  abandoned  or  relinquished  his  title»  by  consent- 
ing  to  the  sale  to  the  defendant,  or  allowing  Edward 
Teague  to  dispose  of  the  filly  as  he  pleased ;  or,  if  they 
believed  that  the  plaintiff  and  Edward  Teague,  at  the 
time  of  the  contract,  intended  to  deceive  or  defraud  Ed- 
ward Teague's  creditors,  or  purchasers  from  him ;  or  if 
they  believed  the  evidence  of  Edward  Teague ;  or,  if 
they  believed  the  plaintiff  had  received  payment  for  the 
price  of  the  filly  in  iron  or  otherwise,  that  then  they  ought 
to  find  for  thedefendant. 

From  a  verdict  and  judgment  for  the  plaintiff,  the  de- 
fendant appealed. 

Gaitheff  for  the  plaintiff* 
GuioHt  for  the  defendant. 

RuFFiN,  C.  J.  The  presiding  Judge  gave  every  instruc- 
tion the  defendant's  counsel  asked  for,  (and  even  went 
beyond  the  prayer  in  some  respects,}  excepting  only  iu 
not  holding,  that  the  instrument,  given  in  evidence  by  the 
plaintiff,  was  a  mortgage.  Under  the  circumstances  of 
the  case,  this  Court  is  of  opinion,  that  his  Honor  was  right 
in  so  holding,  and  in  leaving  it  to  the  jury  to  determine 
its  character,  as  they  might  find  the  facts,  whether  it  was 
given  at  t  he  instance  of  the  plaintiff  or  Teague,  or  before 
or  after  the  sale  had  been  completed  by  a  contract  and 
delivery.  Upon  its  face  the  instrument  is  equivocal.  It 
is  not,  indeed,  a  paper,  given  by  the  seller  to  the  buyer, 
and  purporting  in  itself  to  be  a  sale  on  certain  conditions  ; 
as  the  defendant's  counsel  says  it  ought  naturally  to  have 
been,  if  that  was  the  nature  of  the  contract.  But,  al- 
though the  paper  comes  from  the  other  side,  and  might, 
therefore,  raise  a  presumption,  that  the  title  had  before 
vested  in  Teague,  and  that  the  purpose  was  to  give  a 
security  from  him  for  the  price,  yet  that  consequence  does 
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not  necessarily  follow,  either  from  the  terms  of  the  in. 
strument,  or  the  reasons  on  which  it  may  have  been  given. 
It  has  no  terms  of  conveyance  from  Teague,  as  the  exist- 
ing owner,  to  the  creditor,  as  a  mortgage  ought.  It  only 
says,  that  Teague  had  ^'bargained"  for  a  sorrell  filly  with 
Gaither,  which  may  mean  an  executory,  as  well  as  an 
executed,  contract  of  purchase ;  and,  in  common  par* 
lance,  the  word  is  most  commonly  and  properly  used  in 
the  former  sense.  Then,  there  follows  the  covenant,  that 
Teague  will  take  good  care  of  the  iStly,  which  is  most 
unusual  and  inappropriate  in  a  mortgage,  properly  speak- 
ing. And  when  it  is  asked,  why  the  paper  is  taken  from 
Teague,  instead  of  being  given  by  the  vendor,  the  answer 
at  once  suggests  itself,  that,  from  the  nature  of  the  ar« 
tide,  the  title  would  apparently  vest  in  the  vendee  by  the 
contract  or  delivery,  and,  therefore,  that  no  instrument^ 
made  by  the  vendor  only  and  delivered  to  the  vendee, 
would  be  available  to  the  former  to  shew  the  terms  bf 
the  contract ;  but  that,  in  order  to  shew  that,  it  was  ne« 
cessary  that  the  instrument  should  be  given  by  Teague, 
saying  that  the  title  did  not  then  vest  in  him,  notwith* 
standing  his  bargain  and  possession,  but  remained  with 
Gaither,  until  he  should  be  paid  the  purchase  money. 
According  to  the  terms  of  the  instrument  and  the  natme 
of  the  property,  therefore,  it  seems  to  the  Court,  that, 
though  dubious,  it  should  be  held,  that  it  was  inteadb^ 
rather  as  evidence  of  a  conditional  sale,  than  to  constititta 
a  mortgage.  Under  those  circumstances,  it  aids  very 
materially  in  ascertaining  its  character,  when  the  period 
at  which  it  was  given  and  the  declared  purpose  of  giving 
it  are  known.  If  it  were  true,  that  it  was  given,  after 
an  absolute  sale  and  delivery  by  the  plaintiff  to  Teague, 
and  at  the  suggestion  of  the  latter,  as  stated  by  hino,  it 
could  be  nothing  else  but  a  mortgage  or  a  security  in  the 
nature  of  one  ;  and  the  equivocal  language  would  have  a 
meaning  inu)ressed  on  it,  which  coul^  not  be  mistaken* 
IBut,  upon  that  point,  the  testimony  of  that,  person  and 
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that  of  the  subscribing  witness  were  irreconcileably  at 
issue ;  and  the  Court  left  their  credit  to  the  jury,  and  they 
found  that  Teague's  account  was  not  true  and  that  ot  the 
other  was.  That  renders  it  as  plain  on  the  other  side, 
»  that  the  instrument  was  not  intended  as  a  mortgagep  be- 

cause it  was  given  by  Teague  before  any  property  in  the 
filly  vested  or  could  have  vested  in  bim«  and,  consequeoit- 
ly,  that  it  was  not  a  conveyance  from  him,  but  a  deolara« 
tion,  simply,  of  the  terms,,  on  whieh  his  purchase  was  to 

!  become  absolute* 

I 
i 

Per  Curiam^  Judgment  affirmed. 


JACOB  HOYLE  vs.  JOHN  A.  WILS0^^ 

A  report  of  a  processioner  ia  radically  defectivoi  which  does  not  state,  with 
precision,  the  claims  of  the  respective  parties,  so  as  to  shew  what  lines 
were  disputed  or  how  fas  they  were  disputed. 

The  important  and  condusiye  effect  given  by  the  etatote  in  relatien  to  pio« 
cessioningi  whereby  two  inqnisitions  of  the  prooessioner  vest  an  abeolata 
title»  requires  the  Court  to  view  the  proceedings  with  a  vigilant  eye,  that 
no  injury  may  accrue  from  tolerating  an  undue  laxity  in  the  proceeding*. 
The  cases  of  Carpenter  v.   Whitvoriht.  3  Ired.  S{04  and  Matkewe  ▼.  M«* 

thewe,  4  Ired.  155,  oKed  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Cleaveland 
County,  at  the  Spring  Term,  1847,  his  Honor  Jadge- 
DicK  presiding. 
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This  is  a  proceeding  under  the  act  for  processioning 
land.  The  report  of  the  processioner  states,  *'  that  I,  at 
the  instance  of  Jacob  Hoyle,  attended  on  the  premises 
on  Beaver^dam  branch  of  Knob  Creek,  for  the  purpose  of 
processioning  the  land  of  said  Hoyle,  and,  it  appearing 
that  said  Hoyle  had  given  dne  notice  to  the  adjoining 
prc^rietors,  I  proceeded  as  follows,  to-wit :  Commencing 
at  a  Spanish  oak  on  south  side  of  said  branch,  and,  I  was 
proceeding  to  procession,  when  I  was  forbid  by  John  A. 
Wilson  to  proceed.  Then  I  removed  to  the  next  station, 
and  beginning  at  a  black  oak  on  the  north  bank  of  tho 
branch,  and  running  thence  south  eighty-seven  degrees 
east  with  the  meanders  of  the  branch  thirty-eight  poles 
to  a  maple,  thence  south,  &o/'  setting  forth  several  lines 
by  course,  distance  and  corners,  until  he  comes  to  a  black 
oak,  and  then  stating,  ^'thence  south  sixty-seven  degrees 
east  sixteen  poles  to  a  maple,  near  said  Hoyle's  fence. 
Here  I  was  proceeding  to  procession  the  line  from  this 
last  station  to  the  next,  when  I  was  forbid  by  said  John 
A.  Wilson  to  proceed  further  in  running  and  marking  the 
said  line,  and  thereupon  I  desisted,  and  make  this  my 
report." 

The  County  Court,  thereupon,  appointed  five  freeholders 
*'to  appear  with  the  processioner  on  the  disputed  Unes 
between  Jacob  Hoyle  and  John  A.  Wilson,  and  designate 
the  lines  according  to  law,  and  report,  &c." 

The  report  of  the  processioner  and  freeholders  states, 
that,  after  being  duly  sworn,  they  proceeded  to  establish 
the  line  in  dispute  between  John  A.  Wilson  and  Jacob 
Hoyle,  as  follows,  that  is  to  say,  running  in  favor  of  Ja- 
cob Hoyle :  Beginning  at  a  maple,  where  John  A.  Wilson 
stopped  the  processioning,  and  run  south  thirty-five  west 
seventy  poles  to  a  stake  and  pointers  on  a  line  of  James 
Wilson's  old  three  hundred  acre  grant,  and  thence  with 
said  line  north  eighty-six  west,  eighty-three  poles  to  a 
stake  in  John  A.  WiIson*s  field ;  thence  south  eighteen 
west,  forty-three  poles  to  a  Spanish  oak ;  thenee  south 


4W  SUPREME  COURT. 


Hoyl«  V.  Wils6ii. 


fifty-four  east,  one  hundred  and  nineteen  poles  to  a  black 
oak,  where  the  former  begun  ;  and  we  have  caused  the 
said  line  to  be  run,  marked  and  processioned.^  The 
counsel  for  Wilson  moved  the  County  Court  to  quash  the 
reports,  but  the  Court  refused,  and  ordered  the  proceed- 
ings to  be  recorded,  and  gave  judgment  against  Wilson 
for  the  costs,  and  he  appealed. 

In  the  Superior  Court  the  judgment  was  reversed  with 
costs,  and  the  report  of  the  freeholders  set  aside,  and  the 
original  report  of  the  processioner  quashed,  for  insuffi- 
ciency, and  therefrom  Hoyle  appealed  to  the  Supreme 
Court.  I 

No  counsel  for  the  plaintiff. 
Guia/if  for  the  defendant. 

RuFFiK,  C.  J.  The  report  of  the  processioner  is  radi- 
cally defective,  in  not  stating  with  precision  the  claims 
of  the  respective  parties,  so  as  to  shew  what  lines  were 
disputed  or  how  far  they  were  disputed.  In  every  legal 
controversy  there  must  be  an  identity  given  to  the  subject* 
and  an  issue  between  the  parties.  In  actions  at  common 
law,  in  which  the  question  of  boundary  is  triable,  the 
land  is  described  and  identified  in  the  declaration  or  new 
assignment,  and  the  issues  arise  on  the  pleas  and  rejoinder; 
and  thus  it  appears  upon  the  record  what  the  controversy 
is.  There  is  the  same  necessity  for  precision  in  proceed- 
ings of  the  kind  under  consideration,  since  it  cannot  other- 
wise be  known  to  what  subject  the  controversy  relates, 
nor  on  what  point  it  is  to  turn ;  and  the  Court  cannot  see 
what  decision  should  be  given,  nor  to  whom  costs  should 
be  awarded.  Indeed,  the  very  important  and  conclusive 
effect,  given  by  the  statute  to  these  inquisitions,  whereby 
two  of  them  vest  an  absolute  title,  requires  the  Court  to 
exercise  the  utmost  vigilance  to  prevent  surprize  and  in- 
jury to  the  true  owners  of  land,  by  tolerating  any  undue 
laxity  in  the  proceedings.    As  has  just  been  said,  it  is 
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necessary  that  the  parties  should  be  brought  to  a  point 
in  this  proceeding  as  in  actions ;  and  the  Legislature  in- 
tended they  should.  But,  unfortunately,  instead  of  leav- 
ing  the  parties  to  the  regular  modes  of  pleading,  whereby 
the  issues  may  be  joined  technically  and  distinctly,  they 
are  delivered  into  the  hands  of  a  processioner,  whose  re- 
port is  to  serve  the  purposes  of  declaration  and  plea,  and 
all  the  subsequent  steps  necessary  to  come  to  an  issue. 
It  is  not  surprising,  then,  that  the  requisite  precision  is 
not  observed,  and  so  few  proceedings  of  the  kind  can  be 
sustained,  though  the  Court  has  taken  pains  heretofore  to 
explain  themselves  upon  this  subject  as  clearly  as  they 
could.  Carpenter  v.  Whilworth,  3  Ire.  204,  Mathews  v. 
MalhewSy  4Ired.  155. 

This  report  points  out  no  specific  dispute,  but  leaves 
every  thing.at  large.    It  begins  by  saying,  that  the  pro- 
cessioner **went  upon  the  premises"  on  a  certain  br&nch 
of  a  creek,  for  the  purpose  of  processioning  ''  the  land  of 
Jacob  Hoyle."    But  it  gives  no  description  whatever  of 
the  land  thus  claimed  by  Hoyle,  so  as  to  shew  that  the 
subsequent  dispute  was  touching  it.    Then  it  proceeds  to 
say,  that  the  processioner  was  about  to  run  some  line 
from  a  Spanish  oak  on  the  south  side  of  the  branch,  and 
that  he  was  forbidden  by  Wilson,  and  that  he  went  to  the 
next  station,  beginning  at  a  black  oak  and  run  thence. 
On  the  line,  then,  from  the  Spanish  oak  we  must  under- 
stand that  there  was  ''a  dispute,"  and  that  there  was  none 
on  the  line  from  the  black  oak  ;  because  the  former  Wil- 
son would  not  let  him  run  and  to  running  the  latter  he 
made  no  objection.     How  that  could  be  it  is  not  easy  to 
understand,  as  the  report  calls  the  black  oak  '*  the  next 
station,"  as  we  suppose  in  Hoyle's  deed  or  claim  ;  and 
therefore  it  would  seem,  the  line  must  be  a  straight  one 
from  the  Spanish  to  the  black  oak.    Certainly,  however, 
the  report  professes  to  state  a  dispute  as  to  a  line  from 
the  Spanish  oak.    But  what  it  was  no  one  can  possibly 
divine,  for  it  does  not  describe  any  course  or  distance,  or 
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termmus  for  the  line  claimed  by  Hoyle  from  the  Spanish 
oak,  unless  indeed  the  black  oak  be  the  terminus^  and  in 
that  case  there  is  the  absurdity  just  mentioned.  But,  af- 
ter going  through  six  or  eight  lines  after  leaving  the  black 
dak»  the  processioner  got  to  a  maple  corner,  and  was  there 
also  stopped  by  Wilson,  although  Hoyle  wished  him  to 
run  further,  though  in  what  direction  and  how  far,  or  how 
many  lines  is  not  stated.  It  is  obvious,  therefore,  that 
no  particular  dispute — no  precise  issue — ^upon  any  part 
of  the  boundary  is  here  reported ;  and  a  report  of  the 
freeholders  of  particular  lines,  either  from  the  maple  or 
the  Spanish  oak,  may  not  conform  to  the  claim  of  either 
party,  although  their  province  is  <'  to  go  on  the  lines  dis« 
puted''  and  "  establish  sitch  disputed  lines.'*  And  thus  it 
turned  out,  that  in  this  case  the  freeholders  in  part  did. 
For,  beginning  at  the  maple,  where  the  processioner  was 
stopped,  they  ran  three  lines,  described  by  course,  dis- 
tance and  termini^  to  the  Spanish  oak,  at  which  the  pro- 
cessioner wished  to  begin,  and  then  again,  a  line  south 
Meast  119  poles  from  the  Spanish  to  the  black  oak, 
where  the  processioner  actually  began  his  first  survey. 
Therefore  instead  of  deciding  disputes  raised  in  the  report 
and  establishing  lines  therein  stated  to  be  claimed  by  one 
party  or  the  other,  the  freeholders  have  established  lines, 
which,  for  ought  that  we  see,  neither  party  alleged  to 
be  his.  In  fine  the  processioner  reported  no  issue  be- 
tween the  parties,  and  there  was,  in  fact,  nothing  definite 
to  be  tried  ;  and,  therefore,  all  the  proceedings  were  pro- 
perly quashed, 

Pbr  Curiam.  Judgment  afiirmed. 
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DEN  ON  DEMISE  OF  HUGH  M.  LEE  m.  MARY  FLANNAGAN. 

An  mdolfence  for  a  yeari  upon  obtaining  a  real  security  for  an  existing  debt, 
which  is  necessarily  made  public  by  registration,  is  not  so  unreasonable  aa 
to  raise  a  legal  presumption  of  an  intent  to  hinder  a  creditor  by  the  security. 

On  a  question  of  fraud  as  to  a  deed  of  trust,  Jtc,  it  is  a  proper  subject  of  in« 
quiry  by  the  jury,  whethar  the  sale  was  to  be  in  convenient  time  under  all 
the  circumstances  of  the  parties. 

Whera  a  deed  in  favor  of  one  ereditor  is  made  /or  the  purpon  of  defeating 
another  creditor,  it  is  fraudulent ;  but  it  is  not  so  when  the  loss  of  the  latter 
is  merely  m  eansequenee  of  the  preference  given  to  a  just  debt. 

It  would  seem  thst  a  mortgage  of  land  for  a  just  debt  cannot  be  a  fraud 
upon  another  creditor,  (since  our  Act  of  1812,)  because  it  cannot  obetrud 
his  remedy,  by  a  sale  of  all  that  under  any  eircumstauces  ought  to  be  sold, 
namely,  the  debtor^s  whole  interest  in  the  premises. 

In  an  action  of  ejectment,  when  the  tenant  in  posseosioo  makes  default,  and 
another  is  let  in,  by  consent,  to  defond,  upon  an  admission  of  actual  posses- 
sion in  that  person,  it  must  be  understood  that  it  was  the  object  of  those 
parties  to  try  the  title  between  themselves  at  ouce,  without  the  delay  or 
expense  of  a  new  suit. 

The  cases  of  JIf oore  v.  CoUins,  3  Dev.  13C,  Hafner  v.   Inoin^  1  Ired.  490^ 

DmvU  V.  Eifann,  5  Ired.  525,  and  Wise  v.  Wheeler,  6  ired.  196,  cited  and 
approved. 

Appeal  from  the  Superior  Court  of  Law  of  Mecklenburg' 
County*  at  a  Special  Term  in  Noven>ber  184&,  his  Honor 
Judge  Peabson  presiding. 

Tliis  was  an  action  of  ejectment.  The  declaration 
was  served  on  David  G.  Flannagan,  who  was  then  io 
possession.  He  did  not  appear  to  the  action ;.  and,  by 
consent  of  the  plaintiff,  Mary  Flannagan  was  made  a 
defendant  in  his  stead,  and  admitted  herself  to  be  in 
possession,  and  entered  into  the  conunon  rule,  and  pleaded^ 
not  guilty. 

Both  parties  claim  under  David  Gk  Flannagan  as  fol- 
lows. In  October  1835,  Lee,  the  lessor  of  the  plaintiff^ 
instituted  two  actions  of  ejectment  for  other  land  against 
the  stud  David  G.,  and  also  an  action  of  slander.    In 
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J'ebruary  1848,  in  the  latter  action,  judgment  was  con- 
fessed by  the  defendant  for  the  costs,  which  amounted  to 
9178  17,  and,  upon  a  Ji. /a.  thereon,  the  premises  were 
purchased  by  the  lessor  of  the  plaintiff  in  April  1843, 
and  he  took  the  sheriff's  deed  and  brought  this  suit 

On  the  29th  of  July,  1839,  D.  G.  Fiannagan  conveyed 
the  premises  by  a  deed  of  trust  to  David  Chambers  in  fee, 
to  secure  the  payment  of  the  sum  of  9460  75,  recited 
therein  to  be  due  from  Fiannagan  to  Richard  Peebles. 
In  the  deed  it  was  provided,  amongst  other  things,  that, 
if  Fiannagan  should  fail  to  pay  the  debt  to  Peebles  by  the 
1st  of  August,  1S40,  the  trustee,  upon  request  in  writing 
from  Peebles,  should,  after  a  specified  notice,  sell  the 
premises  to  the  highest  bidder,  and,  out  of  the  proceeds, 
discharge  the  debt ;  and  that  in  the  meantime  Fiannagan 
might  remain  in  po2;session«  In  May,  1S43,  Chambers 
offered  the  land  for  sale  and  Peebles  became  the  pur- 
chaser, and,  after  taking  a  deed  from  the  trustee,  he  sold 
ajid  conveyed  to  the  defendant  Mary. 

In  support  of  the  issue  on  her  part,. the  defendant  also 
called  David  G.  Fiannagan  as  a  witness.  He  deposed 
that  the  debt  to  Peebles,  mentioned  in  the  deed,  was  justly 
due.  He  stated  that  Lee's  suits  against  him  alarmed  all 
his  creditors,  and  caused  them  to  take  judgment  against 
him  ;  and  that,  before  and  during  the  summer  of  the  year 
1839,  all  his  personal  property,  and  also  all  his  land,  ex- 
cept the  place  on  which  he  lived,  (which  is  that  now  in 
controversy)  were  sold  therefor  ;  and  that  there  remained 
unsatisfied  several  judgments,  amounting  in  the  whole  to 
the  sum  of  $460  75,  of  which  one  was  in  favor  of  Peebles. 
He  further  stated  that  the  creditors  in  those  judgments 
were  about  selling  his  home  place  also  in  July,  1839,  and 
he  then  applied  to  Peebles,  who  was  his  neighbor  and 
intimate  friend,  for  indulgence,  and  also  for  assistance  in 
paying  his  other  judgments;  and  he  told  Peebles,  that 
Lee's  suits  were  all  unjust,  and  he  thought  they  would 
be  decided  in  his  favor,  and,  in  that  event,  he  believed 
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he  would  be  able  to  pay  all  the  debts  without  a  sale  of 
his  home  place.  In  order  that  he  might  have  that  opT- 
portunity,  he  requested  Peebles  to  advance  the  money  for 
all  the  other  creditors,  and  offered  to  give  him  a  deed  of 
trust  of  the  premises,  as  a  security  for  the  whole;  and 
Peebles  agreed  thereto,  and  to  indulge  him  until  August 
1840,  and  the  deed  was  then  executed.  Upon  his  cross- 
examination,  the  witness  was  asked  by  the  counsel  for 
the  plaintiff,  whether,  at  the  time  he  made  the  deed, 
Peebles  did  not  agree  to  indulge  him  until  the  decision  of 
the  said  suits ;  and  he  answered,  that  there  was  no  such 
agreement. 

Several  instructions  were  moved  for  by  the  counsel  for 
the  plaintiff  in  the  Court  below,  which  will  be  found 
stated  in  the  opinion  delivered  in  this  Court.  Under  the 
instructions  of  the  Judge,  the  jury  found  a  verdict  for  the 
defendant  and  the  plaintiff  appealed  from  the  judgment 
thereon. 

Boyden  and  Iredell^  for  the  plaintiff. 
Alexander^  for  the  defendant. 

RiTFFiN,  C.  J.  The  Counsel  for  the  plaintiff  first  moved 
the  Court  to  instruct  the  jury,  that  the  deed  was  upon  its 
face  fraudulent  in  law,  because  a  sale  was  not  to  take 
place  for  a  year  after  its  execution.  The  Court  refused 
to  g^ve  the  instruction  ;  and,  instead  thereof,  told  the  jury, 
that  the  delay  in  the  sale  was  a  circumstance  to  be  con-* 
sidered  by  them  m  determining,  whether  the  deed  was 
made  upon  an  intent  to  defraud  or  hinder  Lee  of  any  re- 
covery he  might  make,  and  that,  if  they  found  such  in< 
tent,  then  the  deed  was  void. 

This  Court  concurs  in  the  opinion  given  to  the  jury. 
An  indulgence  of  a  year,  upon  obtaining  a  real  security 
for  an  existing  debt,  which  is  necessarily  made  public  by 
registration,  is  not  so  unreasonable,  as  to  raise  a  legal 
presumption  of  an  intent  to  hinder  a  creditor  by  the  se« 
61 
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kority.  This  ia  more  ^apecially  true,  when  the  debt  arose 
BifMitly  upen  o:  loanL  ut  tJke  Ume  from  one  iotioiate  friend 
to  another,  wUh  a  view  to  relieve  all  hia  pressing  neoes* 
siiies  by  discharging  every  demaod.  ascertained  at  the 
time.  The  inference  of  an  unfair  purpose  from  suoh  for^ 
bearance  is  so  very  slight,  that  it  is  scarcely  possible  that 
a  jury  should  ever  find  it — especially  as  the  resulting 
trust  in  the  land,  belonging  to  the  debtor,  is  subject  to 
>exeoiition  ia  our  law.  But,  at  all  events,  the  deed  can* 
not  lor  this  cause  be  pronounced  void,  as  a  matter  of 
law^;  «and..it  was  a  proper  subject  of  inquiry  for  the  jury» 
whether  the  sale  was  to  be  in  convenient  time,  under  all 
the  circumstances"  dfrtiv5&.partiei(.&^i^(^(tf^  v.  CoUins^  4 
Dev.4l98.  .. 

'  The  cotmsel  for-the  plaintiff  .moved  his  Honor  farther 
to  instruct  the  jury^  that,. if  they  believed  the  deed  waa 
taaad^  with  the  intent  to  defeat  the  recovery  which  Lee 
might  effect,  then  the  deed  was  fraudulent  and  void,  not* 
withstanding  the  sum,  secured  therein  to  Peebles,  was  a 
true  debt.  The  Court  gave  the  iustrilctip^,  f^ SMt!^  ^^  y 
but  added,  thatjthe^enii  Ht  dc|qK^-'C>^i||}ii^]||^a)(e^  in  a 
qualified  sense ;  foVif  the^deed^was  made  to  secure  a 
true  debt,  and  andtberiCr^ttor  lost  hi?  d^t;  merely  by 
reason,  that  the  debtor's  prx^rty  .^As.npt  ^u^cient  to 
pay  both,  and  was  all  exhausted  in  satisfying  the  pref^^ved 
creditors  in  that  case  the  deed  is  not  deemed  frau4ulentt 
becanse  the  law  allows  a  debtor  to  prefer  one  creditor  to 
Another. 

*  This  Court  approves  also  of  this  second  instruotioi^ 
The  very  power  of  an  insolvent  debtor  A  give  preference 
ImpIieSf' that  the  j&ffect  may  be,  that  some  of  the  creditors 
may  lose  their  debts.  Therefore,  the  distinction  is,  that 
^hen  a  d^di  in.  favor  of  one  creditor  is  made /or  thejntr* 
p09e  of  defeating  another  creditor,  it  is  fraudulent ;  but 
that  it  is  not  so,  when  the  lota  of  the  latter  is.  mere/y  a 
consequence  of  the  preference  given  to  a  just  debt,  itfoorr 
V.  CMinsy  and  Hafner  v.  /rujin,  1  Ired.  490. 
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'  Tfafe  counsel  for  the  plaintiff  iusked  fbf  a  farther  iuostruc- 
tioa  Co  the  jury,  that,  although  a  debtor  may  prefer  dUxe 
of  his  creditors,  yet  he  must  give  an  hohest  preference ; 
and  that  the  advantage,  stipulated  for  the  maker  bf  tfails 
deed,  that  he  should  be  indulged  for  twelve  months,  ^en«> 
dered  it  void.  The  Court,  thereupon^  informed  the  jury, 
that  it  was  required,  that  the  preference  gived  should  bo 
an  honest  one ;  but  that  debtors  had  a  right  to  obtain  iih 
dulgence  by  giving  a  security  on  their  property;  and 
that,  if  they  believed  Flannagan's  object,  ib  making  the 
deed  for  his  land,  was  to  obtain  indulgence  for  a  true 
debt,  from  July  1839,  to  August  1840^  or  evien  for  &  longer 
time,  if  the  law  suits,  then  hartgihg  over  him,  should  not 
then  be  decided,  it  did  not  render  the  deed  void  ;  for  R 
was  not  a  stipulation  for  such  a  benefit  or  advantage,  as 
the  law  did  not  allow  him  to  obtain,  and  worked  no  in« 
justice  to  the  plaintiffs  in  those  suits. 

This  instruction,  as  prayed,  ought  to  have  been  refused, 
upon  the  same  reasons,  on  which  the  first  was ;  for  ii  Ik 
in  substance  but  a  repetition  of  it,  though  not  "precisely 
in  the  same  terms.  After  a  prelimin^ry>  tmdeniable  pro* 
position,  that  debtors  can  only  make  hottest  preferences; 
it  asks  the  Court  to  lay  down  to  the  jury,  in  referenccr  td 
this  case,  that  the  stipulation  in  the  deed,  that  the^ebtc^ 
should  be  indulged  for  twelve  months,  madd  it.  tcid: 
which  is  just  the  same,  as  **  that  the  deed  was  upon  its 
face  fraudulent  in  law,  because  a  sale  was  not  to  ttfke  a 
place  for  a  year."  The  Court  might*  therefbr^,  have  pris-^ 
perly  recused  the  instruction,  and  If  that  slinky  htfdbeeii 
done,  there  would  have  been  no  nedsssity  forfilrth^  bh^ 
servations  from  this  Court.  Bat  the  Superibr  Gbm^'h^l 
beyond  the  refusal  of  the  direetiditS,  whi6h  tIfeM  asked 
for  the  plaintiff,  and  gave  others-;  and  that  imposes  upon 
OS  the  duty  of  considering  their  c<^rr^t&esa*  Ildtd  fidt 
appear,  indeed,  that  there  was,  as  supp^^sed,  an  d^e^ment 
for  forbearance,  until  the  salts  of  Le^'oi^"  eitbbr^  of  them 
should  be  determined  ^  Ipr  the  otll^*  evid^ce,  tooehing 
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that  pointy  was  the  testimony  of  Flannagan^  drawn  out 
by  the  plaintiff,  and  that  flatly  denied  any  such  agree« 
ment.  For  that  reason,  the  judgment  ought  not  to  be  re- 
versed, although  the  instructions  were  deemed  erroneous ; 
since  it  was  entirely  irrelevant  to  the  case  before  the 
Court,  and  could  not  therefore  prejudice  the  plaintiC 
We  do  not,  however,  see,  that  there  is  any  doubt  of  the 
opinions  given  to  the  jury.  But,  while  we  say  so,  we 
cannot  but  express  a  regret,  that,  in  the  hurry  of  trials, 
the  Court  should  sometimes  go  out  of  the  points,  arising 
on  the  proofs  or  raised  by  the  counsel,  and  lay  down  ab* 
stract  propositions ;  for  it  not  unfrequently  creates  unne- 
cessary difficulties,  as  it  is  not  always  as  easy  to  perceive, 
as  distinctly  as  here,  that  the  propositions  were  altogether 
inapplicable.  But  to  return  to  the  instructions.  We 
must  say,  that  we  concur  in  their  legal  correctness.  If 
the  deed  had  been  made  or  used,  to  enable  the  debtor  to 
get  away  from  his  creditor,  or  to  give  a  false  credit,  or 
to  keep  ofl*  executions,  or  to  secure  any  advantage  to  the 
maker  as  against  his  general  creditors,  it  would  vitiate 
it.  But  it  would  seem  singular,  than  an  evil  intent  should 
be  imputed  to  an  agreement,  that  a  creditor  should  in- 
dulge his  friend  for  a  just  debt,  by  not  enforcing  a  regis- 
tered security  on  land  and  on  nothing  else,  until  some 
other  person  should  get  a  judgment  against  the  debtor. 
Apparently,  the  preferred  creditor  could  not  better  ob- 
serve good  faith  against  another  creditor,  than  by  sayiog 
to  their  common  debtor,  that,  for  himself,  he  would  be 
willing  to  wait  as  long  as  the  estate  would  suffice  to  pay 
the  debt ;  but  that,  nevertheless,  he  could  not  agree  to 
do  so,  longer  than  fairness  and  his  duty  to  other  creditors 
might  render  it  proper,  that  he  should  raise  his  money  and 
leave  the  residue  of  the  estate  open  to  the  process  of  others. 
It  was  impossible  that  Lee  could  sufler  any  prejudice 
from  this  deed,  until  he  should  get  his  j  udgment.  If,  when 
he  had  done  that,  the  deed  was  set  up  as  an  obstruction, 
so  that  he  could  not,  immediately  or  in  convenient  time. 
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have  execution  of  the  debtor's  interest  in  the  lands,  and 
the  purchaser  could  not  turn  the  debtor  out  of  the  enjoy* 
ment  of  the  estate,  then  there  would  be  cause  to  complain 
of  the  deed.  But  no  such  vice  attaches  to  a  mortgage  of 
land,  or  a  deed  of  trust,  by  which  the  creditor  is  at  liberty 
and  bound  by  agreement,  to  proceed  to  sell  enough  to  pay 
his  debt,  as  soon  as  another  person,  by  getting  a  judg- 
ment, should  have  an  interest  in  clearing  the  debtor's 
property  from  prior  incumbrances.  Indeed,  since  the 
Act  of  1812,  as  was  observed  in  Davis  v.  Evans^  5  Ire. 
525,  it  is  not  easy  to  see,  how  a  mortgage  of  land  for  a 
a  true  debt  can  be  deemed  covinous,  upon  the  ground  of 
forbearance  merely,  since  a  judgment  creditor  has  the 
direct  remedy  of  selling  the  equity  of  redemption,  and 
that  is  the  debtor's  whole  interest.  If  the  day  of  for- 
feiture or  day  of  sale  be  fixed  in  the  deed,  so  remotely  as 
to  shew  an  intent  to  keep  the  security  on  foot,  as  a  hin- 
drance to  the  purchaser  under  execution  in  getting  into 
pos.session,  we  will  not  say,  that  would  not  affect  the  con- 
veyance ;  though,  in  the  case  just  cited  of  Davis  v.  Evans, 
it  was  held  that  the  purchaser  could  not  be  thus  with- 
Atood,  but  might  recover  the  possession  in  ejectment 
against  the  mortgagor  in  possession.  But,  however  that 
may  be,  an  agreement,  that  there  should  be  a  sale  under 
the  deed,  as  soon  as  the  interest  of  a  person  then  suing 
should  require  it,  by  his  getting  a  judgment,  is  surely  no 
reason  for  an  allegation  of  fraud  in  the  deed  by  that 
creditor ;  for  the  stipulation  is  actually  for  his  benefit, 
and  resulted  from  an  unwillingness  of  the  parties  to  the 
deed  to  cover  the  property  from  his  execution,  when  he 
should  get  a  judgment.  Here,  the  debtor  did  not  wish  to 
sell  his  home,  if  he  could  help  it,  and  he  thought  he  could 
do  so,  in  case  he  succeeded  in  the  suits  with  Lee,  as  he 
believed  he  could  pay  the  other  demands  by  his  labor. 
He  expected,  indeed,  that  the  land  must  be  sold,  if  Lee 
recovered.  But,  as  that  was  uncertain,  there  was  noth- 
ing improper,  in  getting  the  sale  deferred  until,  by  the 
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•ventv  it  oould  bp  seen,  whether  the  satisfaction  oi  his 
debts,  iocladjiag  Lee's  recovery,  made  it  unavoidable.  Iti 
the  forbearance  of  a  friend,  to  await  that  result,  there  is 
nothing  imai^<|l  pr.  illegal — ^provided  only,  that  there  was 
no  intention  to  defe^^t  the  recovery,  if  one  should  be  made* 
For  a  mortgagee  is  not  obliged,  in  law  or  conscience,  to 
coerce  immediate. payment,  but  only  to  do  so,  when  it 
becomes  injurious  to  another  to  keep  the  debt  on  foot  in 
that  form.  As  already  remarked,  it  would  seem,  that  a 
iportgage  of  land  for  a  just  debt  cannot  be  a  fraud  upoa 
i^iother  creditor,  because  it  cannot  obstruct  his  sale  of 
all,  that  under  any  circumstances  ought  to  be  soldi  name<i 
ly,  the  debtor's  whole  'interest  in  the  premises.  But^ 
however  that  may  be,  certainly  an  agreement  betw^n 
the  mortgagee  and  mortgagor,  that  the  former  shali  raiso 
his  money  out  of  the  estate,  whenever  another  creditor's 
interest  may  require  it  by  his  getting  a  judgment,  cannot 
be  injurious  to  such  judgment  creditor. 

Lastly,  the  counsel  for  the  plaintiff  further  prayed  the 
Court  to  instruct  the  jury,  that,  if  they  were  satisfied  from 
the  evidence  and  circumstances,  that  the  understanding 
between  Peebles  and  Flannagan  was,  that  Peebles  should 
indulge,  until  the  law  suits,  then  pending,  should  be  de- 
termined, the  omission  to  set  the  same  out  in  the  deed 
was  a  fraudulent  concealment,  which  rendered  the  deed 
void.  The  Court  instructed  the  jury,  that  it  was  not  ne- 
cessary  to  set  forth  in  the  deed  that  understanding,  if  the 
jury  should  believe,  that  in  fact  it  existed. 

It  was  enough  to  justify  the  refusal  of  this  instruction, 
that  there  was  no  evidence  of  any  such  understandings 
But  we  likewise  think,  that  the  omission  supposed  would 
not  vitiate  the  deed ;  because  it  could  not  work  any  harok 
to  the  lessor  of  the  plaintiff,  and  the  operation  of  the  deed»^ 
without  that  clause,  is  precisely  the  same,  as  if  it  had 
<}pntained  it.  For  tl^e  |>eriod,  to  which  the  sale  was  post* 
ppaed  ^y  Uie  tei^s  of  the  deed,  was  the  1st  of  August, 
V8iO,  and  that  bad  passed  two  years  and  an  half  before^ 
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Lee  got  a  jodgment ;  and  there  appears  no  reason  for 
supposing,  that  either  Flannagan  or  Peebles  expeeted^ 
that  the  judgment  could  be  got,  if  at  all,  before  the  ex- 
piration of  the  year. 

In  this  Court  it  has  been  further  objected,  that  this 
defence  was  not  open  to  this  defendant,  because  it  would 
not  have  been  to  tJie  defendant  in  the  etxeoution,  upon 
whom  the  declaration  was  first  served  But,  we  had 
occasion,  in  Wise  v.  Wheeler^  6  Ired.  196,  tojook  into 
this  question,  and  held,  that  when  the  tenant  in  posses? 
session  makes  default,  and  another  is  let  in,  by  consent, 
to  defend,  upon  admission  of  actual  possession  in  that 
person,  it  must  be  understood,  that  it  was  the  object  of 
those  parties  to  try  the  title  between  themselves  at  once^ 
without  the  delay  or  expense  of  t  new  suit  That  such 
was  the  intention  in  this  case  is  certain,  as  the  objection 
was  not  taken  on  the  triaL  For  that  reason,  also,  it  oan« 
not  be  sustained  here. 

Pbh  Curiam.  Judgment  affirmed. 
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Where  a  penon  charges  another  with  perjury  and  ie  raed  in  an  action  for 
the  defamation,  it  ie  not  enfficient  for  him  to  prove  simply*  that  what  the 
plaintilff  swore  to  was  not  true,  but  he  must  intiodace  evidence  to  convioca 
the  jory  that  the  false  oath  was  taken  corruptly. 

Appeal  from  the  Superior  Court  of  Law  of  Haywood 
County,  at  a  Special  Term,  in  June  1S47,  his  Honor 
Judge  Bailey  presiding. 

This  was  an  action  for  a  verbal  slander ;  the  pleas* 
the  general  issue  and  justification.  The  charge  was, 
that  the  defendant  said,  he  had  been  informed,  or  a  grand 
juror  had  informed  him,  that  a  true  bill  had  been  found 
against  the  plaintiff,  for  swearing  to  a  lie,  in  a  suit  before 
a  Justice  of  the  Peace,  between  the  plaintiff  and  one 
Hlnson,  on  which  trial  the  plaintiff  was  sworn  under  the 
book  debt  law,  and  that  he  would  have  his  black  jacket 
striped,  or  stript,  at  the  next  Court.  To  sustain  his  plea 
of  justification,  the  defendant  proved,  that,  some  two  or 
three  years  since,  one  Hinson  owed  the  plaintiff  eight 
gallons  of  brandy,  which  he  was  to  have  at  31  1-4  cents 
per  gallon,  if  he  paid  the  cash.  Hinson  did  not  comply 
with  his  contract,  but,  soon  after,  paid  $1  12  1-2,  for 
whch  the  plaintiff  gave  credit  on  his  account.  The  plain- 
tiff and  Hinson  then  came  to  another  agreement.  The 
plaintiff  agreed,  if  Hinson  would  deliver  to  him  two 
bushels  and  one  half  of  wheat,  before  sowing  time,  he 
would  take  it  in  discharge  of  the  balance  of  his  aecouot, 
the  whole  to  be  valued  at  seventy-five  cents  per  bushel, 
and  the  brandy  at  thirty-seven  and  a  half  cents  per  gal- 
lon. After  this,  Hinson  delivered  one  bushel  of  wheat 
which  is  credited  in  the  plaintiff's  account  at  75  cents 
making  in  the  whole  paid  to  the  plaintiff  gl  87  1-2  ;  but 
Hinson  failed  to  deliver  the  balance  of  the  wheat,  in  time 
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according  to  the  agreement.  After  this  failare,  the  plain- 
tiff warranted  Hinson  for  foar  dollars,  and,  at  the  same 
time,  informed  the  officer,  that,  after  deducting  the  credit, 
there  wonld  be  due  oh  the  account,  one  dollar  and  twelve 
and  a  half  cents,  or  thereabouts.  On  the  trial  of  the  war* 
rant,  the  plaintiff  exhibited  his  account,  in  which  ho 
charged  Hinson  with  eight  gallons  of  brandy,  at  fifty 
cents  per  gallon,  and  credited  him  with  one  dollar,  eighty- 
seven  and  a  half  cents.  He  swore,  that,  after  giving  all 
just  credits,  his  account  was  just  and  true.  The  magis* 
trate  gave  judgment  for  the  plaintiff,  and  afterwards 
granted  the  defendant  a  new  trial ;  and,  on  the  second 
trial,  the  plaintiff  admitted,  that  he  had  made  the  two 
contracts,  as  herein  before  stated,  and  again  swore  that 
his  account  was  just.  It  was  shewn,  that,  about  the  time 
of  the  second  contract,  the  plaintiff  had  sold  brandy  for 
fifty  cents  per  gallon. 

The  defendant's  counsel  moved  the  Court  to  charge 
the  jury,  that,  if  they  believed  the  witnesses,  the  plain* 
tiff  had  taken  a  false  oath;  and,  further,  that,  as. the 
plaintiff  had,  on  the  second  settlement,  given  credit  for 
91  87  1-2  cents  and  had  agreed  to  take  two  and  a  half 
bushels  of  wheat  for  the  balance  of  his  account,  at  75 
cents  per  bushel,  rating  his  brandy  at  37  1*2  cents  per 
gallon,  and  as  a  bushel  of  wheat  had  been  delivered  in 
pursuance  of  his  last  agreement,  the  plaintiff  was  bound 
by  it,  as  far  as  it  was  complied  with,  and  could  not  look 
beyond  it,  and  had  no  right  to  charge  more  than  37  U2 
cents  per  gallon  for  the  brandy*  not  yet  paid  for.  This 
instruction  the  Court  refused  to  give ;  but  charged  the 
jury,  that,  although  the  plaintiff  had  entered  into  the 
contracts  stated  by  the  witnesses,  and  had  agreed  to 
take  the  wheat,  and  charge  the  brandy  at"the  stipulated 
prices,  yet  if  Hinson  failed  to  comply  with  his  part  of  the 
contract,  the  plaintiff  had  a  right  to  be  remitted  to  his 
original  account,  and  to  charge  for  the  brandy  whatever 
it  was  worth.  His  Honor  further  instracted  the  jory^ 
62 
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that,  in' order  to  sustain  the  defendant's  plea  of  jostificit- 
tion,  they  must  be  satisfied,  that  the  plaintiff  not  only 
swore  falsely*  but  that  the  oath  taken  by  him  before  the 
magistrate  was  wilfully  and  corruptly  false.  If  so,  they 
would  find  a  verdict  for  the  defendant. 

There  was  a  verdict  for  the  plaintiff,  and  a  judgment 
aooordingly,  from  which  the  defendant  appealed. 

Francis^  and  /.  W.  Woodfin^  for  the  plaintifi*. 
Ednej/f  for  the  defendant. 

Nash,  J.    We  agree  with  his  Honor  in  refusing  the 
instructions  prayed  for,  and  are  not  able  to  perceive  any 
error  in  the  charge.    The  first  branch  of  the  instruction 
required  was  palpably  wrong.    The  Court  was  required 
to  instruct  the  jury,  that  the  testimony  of  the  witnesses, 
if  believed,  shewed  that  the  plaintiff  had  taken  a  false 
oath.    That  was  not  the  charge  made  by  the  defendant 
against  the  plaintiff;  but  it  was  one  of  perjury.    It  was 
not  sufficient,  therefore,  to  the  defendant's  justification, 
that  he  should  shew  that  the  oath  was  false ;  but  he  must  go 
farther,  and  shew  that  it  was  corruptly  false.    If  this  were 
not  so,  the  condition  of  a  witness  would  be  truly  perilous; 
the  ignorant  and  the  innocent  would  occupy  the  same 
ground  with  the  corrupt.    The  most  intelligent  and  up- 
right are  liable  to  be  mistaken.    It  is  not  the  falseness 
of  the  oath,  alone,  that  constitutes  the  crime  of  perjury ; 
but  it  is  the  corruptness  of  the  heart  in  taking  it.    The 
Ck>urt, therefore,  could  not  give  the  instruction  as  required, 
and  the  charge  upon  that  part  of  the  case  is  entirely  cor- 
rect.   Neither  was  there  any  error  in   refusing  the  in- 
struction asked  for,  as  to  the  price  of  brandy  sworn  to. 
Two  special  contracts  were  entered  into  between  the 
plaintiff  and  Hinson,  relative  to  the  brandy.    By  the  first, 
Hinson  was  to  have  the  brandy  at  31  1-4  cents  per  gal- 
lon for  cash.    With  this  contract  Hinson  did  not  comply; 
and,  after  making  a  partial  payment,  it  was  mutually. 
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abandoned,  and  a  new  one  made,  wherein  both  the  price 
of  the  brandy  and  the  mode  of  payment  were  changed* 
With  this  latter  contract  Hinson  did  not  comply,  and 
might  by  the  plaintiff  be  considered  as  having  abandoned 
it.  And,  in  an  action  for  the  brandy,  Hinson  would  not 
be  allowed  to  set  up,  in  his  defence,  a  special  contract, 
which  he,  himself,  had  broken.  2  Smith* s  Lead.  Ca.  27. 
The  plaintiff,  then,  was  no  further  bound  by  it,  than  as 
it  had  been  partially  performed.  Having  been  disap* 
pointed  by  Hinson  in  getting  his  seed  wheat  at  the  time 
he  needed  it,  he  was  justified  in  considering  the  contract 
80  far  at  an  end,  as  to  authorize  him  to  charge  for  his 
brandy  what  it  was  worth.  Such  was  the  charge  the 
jury  received.  But  if,  in  strict  law,  the  plaintiff  was  still 
bound  by  the  contract,  yet  he  might  well  believe  he  was 
remitted  to  his  original  account,  upon  the  failure  of  Hin» 
son  to  comply  with  it.  And,  if  he  did  so  believe,  though 
the  oath  taken  by  him  might  have  been  false,  it  would 
not  have  been  corruptly  so,  and  would  not  support  the 
defendant's  ple.a ;  and  the  question  of  corruption  was  left 
to  the  jury. 

Per  Curiam.  Judgment  affirmed 
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On  a  patition  by  a  wife  for  a  di?orca,  the  Coart  will  not  rafrer  an  ivno  to 
be  anbrnttted  to  the  jury  in  each  greQeral  tormt  as  thete :  **  Did  the  defen- 
dant, before  the  petitioner  left  bis  h9iiae,  offer  inch  indignities  to  her  person, 
M  to  render  her  ooodition  intolerable  and  her  life  bortbensome  T'  The 
petition  nnst  set  forth  the/ai;to,  the  jury  must  paai  npoo  thoee^'acta,  and 
on  their  Terdict  the  Court  will  determine,  whether  the  facta  fonod  oon^ 
atitnte  or  not  a  proper  case  for  a  diToree. 

Appeal  from  the  Superior  Court  of  Law  of  Haywood 
County,  at  the  Spring  Terra,  1840,  his  Honor  Judge 
Fbarson  presiding. 

This  was  a  petition  by  the  wife  for  a  divorce  a  mensa 
et  thorOf  and  for  alimony.  It  was  filed  on  the  21st  of  Oc- 
tober, 1842 ;  and  it  states,  that  the  parties  married  in 
1839,  and  that  the  petitioner  endeavored  to  perform  all 
her  duties  as  a  wife :  **  but  that,  notwithstanding,  her 
husband's  conduct  to  her  became  daily  more  and  more 
intolerable,  by  threats  of  violence  to  her  person  and 
charging  incontinency,  so  as  to  render  her  life  miserable  ; 
that,  especially  for  the  last  three  months  of  her  residence 
with  him,  her  treatment  from  him  was  cruel  in  the  ex- 
treme ;  that  she  was  once  compelled  to  leave  his  house 
and  seek  protection  at  a  neighbor's  from  the  threatened 
violence  to  her  person  from  her  infuriated  husband ;  and 
that  often  in  the  night,  when  he  would  awake  and  find 
her  distressed  by  reflecting  on  her  forlorn  condition,  he 
charged  her  with  having  illicit  intercourse  with  one 
Henry  Grady  before  her  marriage  and  attributed  her 
wakefulness  to  the  lashings  of  a  guilty  conscience  for  her 
past  whoredoms ;  and  that,  day  after  day,  in  the  presence 
of  his  children  by  a  former  marriage,  was  she  compelled 
to  hear  herself  called  by  him  the  usual  appellation  of 
whore."    The  petition  further  states  ''that  the  petitioner 
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bore  without  a  murmur  this  cruel  treatment,  in  the  hope 
that,  by  inquiring  into  her  character,  her  husband  would 
become  convinced,  that  the  charge  was  unfounded ;  but 
that,  except  in  the  presence  of  strangers,  his  conduct  to* 
wards  her  became  daily  more  barbarous,  until  she  be* 
came  satisfied,  that  her  life  would  no  longer  be  safe  un* 
d>)r  his  roof,  and  that  she  then  left  for  her  father's,  osten* 
sibly  to  have  the  aid  of  her  female  friends  during  her  ap- 
proaching confinement  with  her  first  child,  but  inwardly 
resolved  never  to  return  to  her  husband,  until  she  had 
some  assurance  of  a  change  in  his  conduct  towards  her.'' 
The  petitioner  then  avers  "that  she  never  gave  her  bus* 
band  any  reason  for  his  discontents,  and  that  the  charge 
made  by  him  against  her  reputation  is  wholly  false,  and 
that  it  was  only  trumped  up  by  him  to  cover  an  ulterior 
purpose  of  driving  her  from  his  house,  as  he  knew  her 
character  to  be  good,  and  had  declared,  that  he  did  not 
marry  her  for  any  love  he  had  for  her,  but  through  the 
persuasions  of  others." 

The  answer  states,  that  the  defendant  was  at  his  mar» 
liage  the  Clerk  of  the  County  Court  of  Buncombe  and  re« 
sided  in  Asheville,  and  that  his  wife  then  lived  with  her 
father,  John  Murry,  in  the  County  of  Henderson :  that  af- 
ter the  marriage  Mrs.  Harrison  went  home  with  the  de- 
fendant and  lived  with  him  thirteen  months ;  and  that* 
for  about  ten  months,  they  lived  in  peace  and  affection, 
and  she  was  kind  and  dutiful  as  a  wife  and  careful  of  hia 
domestic  concerns ;  but  that,  about  that  period,  she  be- 
came negligent  of  her  household  duties  and  indifferent  to 
him ;  that,  nevertheless,  he  over-looked  it,  as  he  did  not 
suspect  a  want  of  afi*ection  for  him,  and  attributed  her 
conduct  to  melancholy  and  a  predisposition  to  hysterics ; 
that  she  became  greatly  dissatisfied  with  Asheville,  and 
urged  him  to  remove  to  the  neighborhood  of  her  relations 
in  Henderson  ;  but  that  he  could  not  do  so,  as  his  duties 
in  office  and  interest  required  him  to  reside  in  Asheville. 
The  answer  further  states,  that  her  neglect  and  indif- 
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ference  increased  to  such  a  deg ree»  that  he  felt  obliged  to 
admonish  her ;  and  admits  thatt  being  a  man  of  hasty 
temper,  he  may  have  done  so  more  rudely  and  harshly 
than  was  becoming.    The  answer  then  states,  that»  a 
short  time  before  the  petitioner  left  the  defendant's  house, 
her  father  suggested  to  them,  that,  as  the  period  of  her 
confinement  was  approaching,  it  would  be  prudent  she 
should  go  to  his  house,  where  she  could  have  the  assis- 
tance of  her  female  friends ;  and  that  the  defendant 
readily  assented,  and  furnished  the  necessary  means  for 
her  going,  and  did  not  then  entertain  the  slightest  sus* 
picion  of  any  dissatisfaction  on  her  part.     Soon  afterwards 
he  was  informed,  by  a  letter  from  Mr.  Murry,  of  the  birth 
of  a  daughter,  and  immediately  the  defendant  went  to 
Henderson  to  see  bis  wife  and  child,  and,  after  remaining 
with  them  a  night  and  day,  took  an  affectionate  leave  of 
them,  being  under  the  necessity  of  returning  to  his  busi- 
ness.   The  answer  further  states,  that,  when  the  defen- 
dant sat  off  home,  Mr.  Murry,  the  father,  accompanied 
him  some  miles,  and  then  informed  him,  for  the  first  time, 
that  the  petitioner  ''  had  concluded  not  to  live  with  this 
defendant,  because''  as  he  said  "  her  ways  and  his  ways 
were  difierent."    The  answer  then  states  various  efforts 
of  the  husband,  by  his  personal  solicitations  to  his  wife 
and  through  her  father  and  a  brother-in*]aw,  to  effect  a 
reconciliation,  by  making  acknowledgments  for  any  un- 
kind expressions  he  might  have  used  at  unguarded  mo- 
ments— all  of  which  were  unsuccessful,  by  reason,  as  the 
defendant  believed,  of  the  final  opposition  of  the  wife's 
father.    The  answer  then  denies  positively,  that  the  de- 
fendant ever  offered  or  threatened  violence  to  the  wife's 
person  ;  or  that  she  ever  had,  to  his  knowledge,  to  ask  the 
protection  of  a  neighbor's  house  from  his  threats  of  vio- 
lence ;  and  that  he  ever  called  her  "  whore'*  under  any 
circumstances,  or  accused  her  of  incontinency  at  any 
time,  or  believed  her  guilty  of  it.  ^  He  says,  that,  while 
they  were  engaged  to  be  married,  the  petitioner  informed- 
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him,  that  at  one  time  she  had  been  engaged  to  one  Henry 
Grady ;  but  that  she  did  not  know  his  character  at  the 
time,  and,  discovering  afterwards  that  he  was  a  wicked 
man,  she  broke  off  the  match  ;  and  that,  after  their  mar- 
riage, the  petitioner  resumed  the  subject  of  her  engage- 
ment with  Grady,  and  then  added  some  circumstances, 
which  she  had  before  withheld,  and  induced  the  defendant 
to  remark,  *'that  no  prudent  woman,  who  wished  to  stand 
above  suspicion,  would  have  conducted  herself  so/'  and 
that,  the  defendant  states,  was  the  only  remark  ever  made 
by  him  to  his  wife,  from  which  she  could  infer  he  intended 
to  make  the  charge  of  unchastity. 

When  the  cause  came  on  for  trial,  several  issues  were, 
at  the  instance  of  the  plaintiff's  counsel,  made  up  and 
submitted  to  a  jur}%  upon  the  several  facts  alleged  in  the 
petition,  that  is  to  say,  whether  the  defendant  ever 
threatened  violence  to  the  plaintiff ^s  person?  Whether 
she  was  ever  compelled  to  leave  his  house  and  seek  pro- 
tection of  a  neighbor,  for  fear  of  violence  to  her  person 
threatened  by  her  husband?  Whether  the  defendant, 
in  the  presence  of  his  children,  or  at  any  time,  called  the 
petitioner  a  whore,  or  charged  her,  before  she  left  him, 
with  illicit  intercourse  with  Henry  Grady  before  marriage, 
or  attributed  her  wakefulness  to  the  lashings  of  a  guilty 
eonscience  for  her  past  whoredoms  ?  To  those  issues  the 
plaintiff's  counsel  moved  to  add  one  in  these  words : 
*^Did  the  defendant,  before  the  petitioner  left  his  house, 
offer  such  indignities  to  her  person,  as  to  render  her  con- 
dition intolerable  and  her  life  burthensome  V  But  the 
Court  refused  the  motion. 

The  plaintiff  then  read  to  the  jury  several  depositions, 
as  evidence  on  the  other  issues.  They  were  those  of  the 
father,  mother-in-law  and  sister  of  the  plaintiff,  and  they 
proved,  in  substance,  that,  after  the  separation,  the  wife 
stated  to  her  familiar  friends,  that  her  husband  had 
made  accusations  against  her  of  fornication  with  Grady, 
and  said  she  would  not  return  to  live  with  him»  unless 
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he  changed  his  opinion  on  that  point,  because,  unless  he 
did,  they  could  not  live  in  any  quiet  or  comfort.    The 
father,  upon  the  visit  of  the  defendant  to  his  wife  after 
the  birth  of  the  child,  first  communicated  to  the  defendant 
information  of  his  wife's  statement ;  and,  in  reply  the  de- 
fendant, afler  expressing  his  surprize  and  mortification, 
stated  to  Mr.  Murry,  that,  before  their  marriage,  his  wife 
had  informed  him  of  her  engagement  to  Grady,  and  that 
he,Grady,  had  travelled  in  company  with  her  on  one  occa- 
sion, while  they  were  engaged,  from  Henderson  to  Macofi 
County  on  a  visit  to  her  sister ;  but  that  the  match  had 
been   broken  off  by  the  opposition  of  her  father,  who 
knew  Grady's  character  ;  and  that  the  defendant  further 
stated  to  him,  that,  after  the   marriage,  his  wife  repre- 
B3nted  to  him,  that,  during  the  engagement  with  Grady, 
he  attended  her  three  times  on  visits  to  Macon,  and  that 
o  ice  they  met  on  the  road,  afler  she  had  left  home ;  and 
that  he  considered  Grady  a  dissolute  man,  and  told  his 
wife,  that  her  conduct  was  very  imprudent  and  censura* 
ble  and   unbecoming  a  virtuous  woman.    Upon  being 
asked,  whether  the  defendant  charged  his  wife  with  in- 
continence, the  witness,  Mr.  Murry,  replied,  that  he  could 
consider  his  observation  nothing  less,  as  he  had  admitted 
he  had  complained  of  his  wife's  keeping  Grady's  company 
improperly,  and  did  not  deny  the  representations  of  his 
wife,  that  he  had  accused  her  of  incontinence.    The  other 
evidence  was  much  of  the  same  character ;  and  all  the 
witnesses  proved,  that  the  defendant  often  said,  that  he 
never  discovered  any  evidence  of  uncbastity  in  his  wife, 
while  she  lived  with  him,  and  was  importunate  for  her 
return  to  him. 

The  Court  instructed  the  jury,  that  the  evidence  did 
not  support  the  issues  on  the  part  of  the  plaintiff,  and 
thay  found  accordingly.  The  Court  dismissed  the  petition 
and  the  plaintiff  appealed. 

N.  W.  Woodfin^  and  Francis,  for  the  plaintiffl 
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Avertft  for  the  defendant. 


RuFFiN.  C.  J.  The  Court  is  of  opinion,  that  the  instruc- 
tions to  the  jury  were  right.  There  is  no  pretence,  that 
the  material  allegations  of  violence  or  threats  of  violence 
by  the  husband  to  the  wife  are  true,  or  that  she  was  com- 
pelled to  leave  his  house,  through  fear  of  him.  The 
remaining  allegations  of  specific  facts  are,  that  the  hus- 
band used  the  opprobious  language  to  the  wife,  charging 
her  with  unchastity,  as  set  out  in  the  libel  and  the  issues. 
There  is  no  evidence  to  the  fact  of  any  altercation  be- 
tween the  parties,  or  improper  language  used  by  the  one 
to  the  other.  The  only  evidence  is  that  of  a  subsequent 
conversation  between  the  husband  and  the  near  relations 
of  the  wife,  in  which  he  makes  admissions,  that  some 
things  had  passed  between  them,  which  were  calculated 
to  produce  in  her  mind  an  impression,  that  he  harbored 
suspicions  of  her  regard  for  a  former  suitor,  and,  perhaps, 
had  not  entire  confidence  in  her  previous  purity  of  mind 
and  prudence.  But,  although  the  father,  with,  perhaps^ 
an  excusable  tenderness  for  his  daughter's  honor,  says  he 
could  understand,  from  his  conduct,  nothing  less  than  that 
the  defendant  had  accused  his  wife  of  incontinence,  yet 
that  is  stated,  merely  as  a  matter  of  inference  from  the 
impressions,  which  the  wife's  communications  to  him,  of 
her  associations  with  a  dissolute  man,  had  made  on  him 
with  respect  to  her  sympathies  with  that  person,  and  her 
prudence,  as  a  discreet  and  modest  maiden,  in  indulging 
and  exhibiting  those  sympathies,  in  the  manner  she  did* 
It  does  not  appear,  that  the  defendant  ever  admitted,  that, 
either  in  her  presence  or  elsewhere  he  applied  to  the  wife 
the  very  gross  epithet  of  **  whore,''  or  imputed  the  actual 
guilt  of  criminal  conversation  ;  and  he  swears  positively 
that  he  never  did  under  any  circumstances,  nor  did  he 
entertain  such  a  belief.  Even  upon  the  hypothesis,  that 
such  an  occurrence  between  husband  and  wife,  as  that 
supposed,  would  justify  her  in  leaving  him  without  ex- 

as 
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planation  or  notice,  and  would  entitle  her  thereafter  to 
a  decree  for  separation  and  maintenance — a  point  we  do 
not  decide — ^yet  the  evidence*  here  offered,  established  no 
toch  casof  and  could  not  authorize  the  jury  to  find  it* 

The  Coort  likewise  concurs  in  the  opinion,  that  an  is- 
sue onght  not  to  have  been  raised,  in  the  general  form  of 
an  enquiry  **  whether  such  indignities  to  her  person  as 
rendered  her  life  burthensome"  had  been  offered  to  the 
wife  by  the  husband.  It  is  for  the  Court  to  judge,  what 
are  ^such  indignities.'^  The  statute  requires  **  that  the 
material  facts  charged"  in  the  bill  shall  be  submitted  to 
the  jury ;  and  it  is  their  whole  office  to  respond  as  to 
them.  It  is  clear,  that  a  divorce  could  not  be  granted 
upon  a  libel,  which  charged  only,  that  the  husband  offered 
such  indignities  to  the  wife's  person  as  to  render  her  con- 
dition intolerable  or  life  burdensome,  without  alleging  any 
overt  act  of  indignity.  It  is  therefore  a  finding  of  facts, 
which  constitutes  indignities,  legally  speaking,  which 
alone  can  entitle  the  plaintiff  to  a  decree :  otherwise  there 
always  would  be  a  surprize  on  the  defendant. 

Put  Curiam.  Decree  affirmed. 
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Where  there  is  a  eoDTeyanoe  of  ohatteb  in  immediate  and  abaoiate  propertyi 
And  there  is  in  the  same  indentore  a  distinct  penonal  covenaiit  of  the 
grantee*  that  the  g;rantor  shall  haye  certain  uses  of  the  property  darinf 
life,  that  ought  not  to  be  conslrued  as  a  reaervation  of  a  life  estate,  bat 
taken  as  a  ooyenant  merely  ;  chiefly,  because  the  granting  part  of  the  in- 
strumeot  would  otherwise  be  made  Toid,  and  thus  the  whole  contract  be- 
come  of  none  effect. 

Ail  instraments,  made  at  the  same  time  and  relatmg  to  the  same  snlject« 
may  be  treated  but  as  one  and  construed  together,  where  this  is  necessary 
to  effectuate  the  intention,  and  the  provisions  of  the  instruments,  so  pat 
together,  will  not  be  incompatible. 

Bot  when  contracts  are  put  into  eeveral  instruments,  each  of  which  has  a 
sensible  meaning,  and  may  have  a  full  operation  by  itself,  they  ought  not 
to  be  pat  together  for  the  purpose  of  making  them  mean,  as  one,  differently 
from  what  they  could  in  their  separate  state,  and  especially  when  the  effect 
of  such  consolidation  would  be  to  avoid  an  essential  part  of  the  contract. 

Appeal  from  the  Superior  Court  of  Law  of  Haywood 
County,  at  the  iSpring  Term,  1846,  his  Honor  Judge 
Pearson  presiding. 

This  is  an  action  of  trover  for  a  mare,  negro  Jack,  and 
several  horses,  cattle,  and  other  goods,  and  was  tried  oa 
the  general  issue. 

The  defendant,  Henry  Howell,  owned  all  the  articles, 
and  on  the  1st  day  of  July,  1843,  in  consideration  of  natu- 
ral love  and  affection,  and  of  the  sum  of  8300,  he  con- 
veyed them,  and  also  a  tract  of  land,  by  two  deeds,  to  hii 
three  sons,  who  are  plaintiffs  in  this  action.  At  the  same 
time  the  plaintiffs  gave  their  father  an  obligation  in  the 
penal  sum  of  81,000,  with  conditions  as  follows:  ''The 
conditions  of  the  above  obligation  are  such,  that  whereas 
the  said  Henry  Howell  hath  sold  all  his  property — ^see 
deed  for  land,  and  bill  of  sale  for  negro,  stock,  and  pro- 
perty— and  now  we,  N.  G.  Howell,  &c.  for  the  love  we 
have  for  our  father,  do  put  into  his  possession  a  certain 
negro,  named  Jack,  one  grey  horse,"  [and  sundry  other 
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horses,  cattlet  sheep,  hogs,  crops  of  wheat,  com,  rye*  oats 
— as  conveyed  to  them]  ^  that  is  oq  the  plantation, 
where  the  said  Henry  lives ;  and  he  the  said  Henry  is  to 
continue  in  possession  of  all  the  aforesaid  property  during 
his  natural  life  by  taking  good  care  of  the  same,  or  an 
long  as  he  may  remain  on  the  same  place,  for  him  to 
make  the  necessary  support  of  life :  Nevertheless,  it  is 
expressly  understood,  that  the  said  Henry  is  not  to  remove 
any  part  of  this  property  off  the  premises,  that  the  said 
Henry  now  lives  on,  without  consent  of  the  said  N.  G. 
Howell  &c.  neither  to  hire  nor  lease  said  property  without 
consent  of  the  said  N»  G.  Howell  &c. :  and  it  is  further 
understood,  that,  when  the  said  Henry  is  so  unable  by 
any  infirmity  to  support  himself  and  property,  the  said 
property  is  to  be  surrendered  up  to  the  said  N.  6.  Howell 
&c.  and  we  are  to  support  our  father  in  sustenance  during 
bis  natural  life,  provided  the  said  Henry  will  Jive  with 
his  children :  and  none  of  the  property  is  to  be  removed 
more  than  eight  miles  from  the  premises  the  said  Henry 
now  lives  on,  then  all  the  said  property  together  with  the 
said  land  and  negro,  to  be  surrendered  to  the  said  N.  G. 
Howell  ^c.  at  the  instant  the  said  property  is  removed — 
then  this  obligation,  &c." 

Also  at  the  same  time  the  father,  Henry  Howell,  gave 
to  the  plaintiffs  his  obligation  in  the  sum  of  9 1,000  with 
conditions,  '*  that  the  said  Henry  do  well  and  truly  take 
care  of  the  farm  and  all  the  premises  that  he  now  lives 
on,  &c.  take  good  care  of  a  negro  named  Jack,  and  all 
the  stock  and  property  that  I,  Henry  Howell  sold  to  N. 
G.  Howell,  &c. :  and  I  do  bind  myself  that  I  will  not  re* 
move  said  property,  nor  hire  nor  lease  the  same  to  any 
person,  without  the  consent  of  said  N.  G.  Howell  &c.  and, 
if  I  should,  the  aforesaid  property  is  to  go  into  possession 
of  said  N.  G.  Howell  &c,  and  I  am  to  be  dispossessed  of 
any  benefit  of  said  property." 

On  the  38  th  of  September,  1843,  Henry  Howell  conveyed 
to  the  defendant,  Battle,  the  land,  and  all  the  personal 
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property*  now  su^d  for,  by  deeds,  porporting  to  convey 
the  land  in  fee,  and  personalty  absolutely.  The  plaintiffs 
thereupon  demanded  possession  from  the  defendants,  and 
after  a  refusal,  brought  this  snit. 

The  Court  instrncted  the  jury,  that  the  legal  effect  of 
the  deed,  executed  by  the  plaintiffs,  taken  in  connexion 
with  the  other  deeds  which  were  executed  at  the  same 
time,  was  to  give  Henry  Howell  an  estate  for  life  in  the 
negro  and  other  chattels:  and  that  the  life  estate 
amounted  to  the  absolute  property  in  all  except  the  negro» 
and  therefore,  that  as  to  them  this  action  could  not  lie: 
And  as  to  the  negro  the  Court  charged,  that  b}'^  the  deed 
Henry  Howell  had  but  a  life  estate,  and  that  the  reversion 
was  in  the  plaintiffs ;  but  that,  nevertheless^  they  could 
not  recover  for  him,  because  the  condition^  that  said 
Henry  should  not  remove,  nor  hire  him  without  the  con- 
sent  of  the  plaintiffs,  was  repugnant  to  his  estate  and 
void,  and  also  because  the  performance  of  that  stipula* 
tion  was  secured  by  the  obligation  of  the  father  for 
•1,000,  instead  of  a  provision  for  the  re-vesting  of  the 
property  in  the  plaintiff* 

N.  W.  Woodfin,  and  FranciSf  for  the  plaintiffs. 
GaitheVf  and  Edney,  for  the  defendants. 

RuFFiN,  C.  J*  The  Court  is  of  opinion,  that  the  con* 
struction  put  on  the  instrument  given  by  the  plaintiffs  is 
erroneous.  It  is  in  form  a  personal  obligation  of  the 
sons«  under  a  penalty,  that  the  father  shall,  upon  certain 
terms,  possess  and  enjoy  the  property  as  long  as  he  will 
live  on  the  land.  The  question  is,  whether  it  is  to  be 
taken  according  to  its  form  and  natural  sense,  or  to  be 
construed  to  be  a  reservation  or  conveyance  of  the  legal 
estate,  to  the  father  for  life.  The  true  principle  for  the 
construction  of  all  instruments,  is  that  of  effectuating 
the  intention  of  the  parties,  if  it  can  be  done.  When 
there  is  but  one  instrument,  the  different  parts  ought  to 
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be  reoonoiledy  if  possible,  so  as  to  make  each  separate* 
and  the  whole  received  in  such  a  sense  ut  res  magu 
valeatt  quam  pereaL  If,  indeed,  a  conveyance  be  made  of 
chattels,  to  take  effect  after  a  life  estate,  or  if  the  grantor 
of  chattels  expressly  reserve  a  life  estate,  there  is  no  help- 
ing the  grantee,  unless  under  some  statute ;  because  at  the 
common  law,  nothing  remained,  after  the  life  estate,  to  be 
conveyed.  Bat  if  there  be  a  conveyance  of  chattels  in 
immediate  and  absolute  property,  and  there  be  in  the 
same  indenture  a  distinct  personal  covenant  of  the  grantee, 
that  the  grantor  shall  have  certain  uses  of  the  property 
during  life,  that  ought  not  to  be  construed  as  a  convey- 
ance, or  rather  a  reservation  of  a  life  estate,  but  taken 
as  a  covenant  merely ;  because  it  is  in  that  form,  which 
of  itself,  indicates  the  intention  to  a  great  extent;  and 
chiefly,  because  the  granting  part  of  the  instrument  would 
otherwise  be  made  void,  and  thus  the  whole  contract  be- 
come of  none  effect.  Much  more  does  a  construction  in 
support  of  all  parts  of  the  contract  commend  itself,  when 
the  different  parts  are  put  into  separate,  and  apparently  in 
different  instruments.  There  is  no  doubt,  that  all  instru* 
ments,  executed  at  the  same  time  and  relating  to  the  same 
subject,  may  be  treated  as  forming  but  one  and  construed 
together.  But  that  is  not  the  natural  construction,  and 
is  only  resorted  to  in  order  to  effectuate  the  intention,  and 
where  the  provisions  of  the  two  instruments,  if  put  to- 
gether, will  not  be  incompatible*  Where  contracts  are 
put  into  several  instruments,  each  of  which  has  a  sensible 
meaning  and  may  have  a  full  operation,  by  itself,  it  would 
be  a  hazardous  assumption  to  put  them  together  for  the 
purpose  of  making  them  mean,  as  one,  differently  from 
what  they  could  in  this  separate  state.  And,  certainly, 
the  Court  can  not  do  such  violence  to  the  intentions  of  the 
parties,  and  the  language  in  which  they  are  expressed, 
as  to  consolidate  separate  instruments,  when  the  effect  of 
doing  so  would  be  to  avoid  an  essential  part  of  the  contract, 
and  make  an  estate,intended  to  be  granted,  fail  altogether. 
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Here  the  legal  title  of  the  land^  negro  and  other  chat- 
tels was  conveyed  to  the  plaintiflfs  by  the  deeds  to  them, 
taken  in  their  natural  import  and  by  themseleves.  The 
contract  on  the  part  of  the  sons  purports  to  be  a  pecu- 
niary obligation,  with  certain  under* written  stipulations 
to  be  performed  as  conditions.  It  was  unquestionably 
intended,  that  the  sons  should  have  some  title  in  all  and 
each  of  the  things  conveyed ;  and  the  only  way  in  which 
they  can,  is  to  vest  the  whole  in  them  absolutely ;  for 
they  get  nothing,  if  their  grantor  reserved  a  life  estate. 
This  is  certainly  so  as  to  all  the  chattels  except  the  negro ; 
and  that  governs  the  construction,  because  it  is  conclusive 
of  the  intention  as  to  them,  and  therefore  as  to  the  negro 
and  land  also,  which  are  all  included  together  in  the  con* 
dition,  of  the  bond,  and  the  same  provision  made  as  the 
whole.  In  this  very  case  the  Superior  Court  was  obliged, 
upon  the  construction  there  adopted,  to  hold,  that  the  grant 
to  the  sons  of  the  perishable  chattels  was  annulled  ab 
initio^  by  the  estate  fbr  life  supposed  to  be  reserved  to  the 
father.  That  seems  to  us  to  be  an  unanswerable  argu- 
ment against  putting  the  obligation  of  the  sons  to  the 
deed  of  the  father ;  tor  it  not  only  modifies  the  operation 
of  the  latter,  but,  as  to  the  chattels,  defeats  it  entirely. 
In  fine  we  do  not  see  any  reason,  why  either  the  obli- 
gation  of  the  sons,  or  that  of  the  father,  in  the  same 
penalty,  and  importing  to  be  personal  contracts,  should 
not  enure  as  such  merely ;  or  why  the  former  should  be 
allowed  to  operate  as  part  of  the  deed,  made  by  the  father, 
and  thus  defeat  the  estate  granted  therein. 

Per  Curiam.    Judgment  reversed  and  venire  de  novo. 
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DEN  ON  DEMISE  OF  N.  G.  HOWELL   &  AL.   v».  HARRY 

HOWELL  &  AL.  > 

Th«  «tUto  «f  a  Unant  at  will  ia  determined  by  a  demand  of  pcaBeation  by 
the  ewiier»  and  a)ao  by  hk  own  conveyaBce  in  fee. 

Appeal  from  the  Superior  Court  of  Law  of  Haywood 
County,  at  the  Spring  Term  1846,  his  Honor  Judge  Pear- 
won  presiding. 

N,  W.  Woodfin,  and  Francis,  for  the  plaintiffs. 
Gaither,  and  Edney^  for  the  defendants. 

RuFPiN,  C.  J.  The  lessors  of  the  plaintiff  are  the  same 
persons*  who  were  the  plaintiffs,  in  the  action  of  trover, 
decided  at  this  term,  of  Howell  v.  Howell  and  Battle. 
And  the  same  question  arose  in  this  case,  as  in  that,  as 
to  the  construction  of  the  deeds  of  the  father  to  the  sons, 
and  of  the  obligation  of  the  latter  to  the  former,  and  the 
same  instruction  was  given  to  the  jury,  who  found  ac- 
cordingly, and  the  plaintiff  appealed. 

It  is  true,  that  under  the  statute  of  uses,  an  estate  in 
the  land  might  be  made  to  arise  to  the  sons,  at  the  death 
of  the  father ;  and  if  it  had  been  so  expressed  in  the 
deed  made  by  the  father,  the  plaintiffs  could  not  recover* 
But  it  is  not  so  expressed,  nor  can  the  estate  for  life  to 
the  father  be  raised  at  all,  without  connecting  the  deed 
and  obligation  together.  Now,  whether  that  ought  to  be 
done,  or  not,  depends  upon  the  necessity  for  doing  so  in 
order  to  effectuate  the  intention,  or  upon  its  effect  in^ 
defeating  the  grant  or  a  part  of  it.  In  a  case  between 
the  same  parties  this  Court  held,  that  these  instruments 
could  not  be  incorporated,  because  that  would  annul  the 
grant  of  the  chattels  conveyed  by  Howell  to  his  sons. 
As  that  is  decisive  of  the  intention  of  the  parties,  that  the 
instruments  should  not  be  embodied,  but  that  each  should 
operate  per  scy  it  follows,  that  the  legal  title  to  the  land  is 
in  the  lessors  of  the  plaintnf  \And  that  he  ought  to  recover. 
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A  farther  objection  was  raised,  in  the  argument  here 
against  the  action ;  which  is,  that  the  father  became,  at 
least,  the  tenant  at  will  of  his  sons,  and  thatiiiey  ought 
to  have  given  reasonable  notice,  before  this  suit.  The 
answer  is,  that  merely  as  a  tenant  at  will,  his  right  was 
determined  by  both  the  demand  of  possession  by  the  les- 
sors of  the  plaintiff  and  also  by  his  own  conveyance  in 
fee  before  the  action  brought. 

Per  Cubiam.    Judgment  reversed  and  venire  de  novo. 


ANDREW  H.  KILUAN  ««.  JOSHUA  HARSHAW. 

lo  tiia  constractton  of  coveDanti,  tacbnieal  rii]«a  ara  not  to  b«  so  maoh  eon- 

•nltod,  as  tho  real  roeaoin|f  of  tho  parties,  where  it  can  be  gathered  from 

the  iostnunent  itself. 
To  arrive  at  the  intention,  sentencee  may  be  transposed  and  insensible  wosdsb 

or  sneh  as  have  no  distioet  meaning,  may  be  rejected. 
The  whole  instrument  must  be  taken  together,  and  one  put  may  be  explained 

by  another. 
The  case  of  FQ9ter  ▼.  Frost,  4  Dev.  426^  cited  and  approved. ' 

Appeal  from  the  Saperior  Court  of  Law  of  Cherokee 
County,  at  the  Fall'  Term«  184G,  his  Honor  Judge 
Caldwell,  presiding. 

This  was  an  action  of  covenant.  At  a  public  sale  of 
lands,  belonging  to  the  State  in  the  County  of  Cherokee, 
in  the  year  1838,  David  R.  Lowry  purchased  a  lot  in  the 
town  of  Murphy,  at  the  price  of  9105.  According  to  the 
terms  of  sale,  he  paid  one  eighth  of  the  purchase  money 
and  received  a  certificate  of  the  purchase.  He  sold  the 
lot  to  the  plaintiff,  and  assigned  him  his  certificate.  Kil- 
lian  sold  to  the  defendant,  upon  the  conditions  contained 
in  the  following  covenant,  to-witt  *' February  87th, 
1844.  This  day  after  a  trade  being  made  by  the  under- 
signed, whereas  A.  H.  Killian  both  sold  unto  Joshua 

Harshaw  a  certain  lot  iti  the  town  of  Murphy,  Lot  No.  7*^ 
64 
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containing  one  half  aore,  which  lot  was  purchased  at 
the  land  sale  in  North  Carolina,  in  the  year  1838^  by 
David  R.  Lowry — Now  if  the  said  Lowry  does  well  and 
truly  pay  to  the  State  of  North  Carolina  the  purchase 
money  on  the  said  lot  and  make  a  title  to  Joshua  Harshaw^ 
then  the  said  Harshaw  i»  ta  pay  the  said  A.  GL  Killian 
%195,  or  account  ta  him  ia  a  settlenaent  ibc  the  same. 
But  if  the  said  Lowry  fails  to  pay  the  same  to  the  State» 
then  the  said  Joshua  Harshaw  is  to  pay  the  State  him« 
self^  in  consideration  for  the  lot,  before  above  mentioned* 
or  should  D.  R.  Lowry  have  paid  a  part  ot  the  9L95|  the 
remaining  pact  of  the  said  sum  is  to  be  accounted  for  to 
A^  H.  Killian  by  the  said  Joshua  Harshaw."  The  breadh 
Is  assigned  on  the  last  clause  in  the  covenant ».  and  the 
jury,  under  the  directions  of  the  ludge,  gave  the  plaintiff 
a  verdict  tbr  9160  73^  being  the  whole  amount  of  the 
original  purchase,  less  the  one-eighth,  paid  by  Lowry  at 
the  time  of  the  sale. 

Judgment  being  rendered  pursuant  to  this  vexdict»  the 
defendant  appealed. 

Francis^  for  the  plaintiff. 

OadtheTf  and  Edney^  for  the  de&ndant. 

Nash,  J.  In  the  opinion  of  the  presiding  Judge  we 
think  there  is  error.  The  covenant  is  drawn  very  inar- 
tiiioially ;  but  still  the  ceal  meaning  of  the  parties  is, 
upon  a  careful  inspection,  apparent.  It  is  well  set* 
tied,  that,  ia  the  construction  of  covenants,  technical 
rules  are  not  so  much  consulted,  as  the  real  meaning 
of  the  parties,  whene  it  caa  be  gathered  from  the  in* 
strument  itself.  And  to.  arrive  at  the  intention,  senten- 
ces may  be  transposed,  and  insensible  words,  or  such 
as  have  no  distinct  meaning,  may  be  rejected.  The 
whole  instrument  must  be  taken  together,  and  one  part 
may  be  explained  by  another.  Foster  v.  Frosty  4  Dev. 
426.  The  first  stipulation  in  this  covenant,  as  to  the 
price,  is  a  key  to  the  others  following,  and  particularly 
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to  the  one  we  are  oonsidering.  By  the  terms  of  the  Mde» 
the  porehaser  was  obliged  to  pay^  at  the  timet  one  eighth 
of  his  purchase  money.  Upon  making  this  payment  he 
received  a  certificate  of  purchase ;  and,  noUmtil  he  paid 
the  whole,  could  he  receive  a  grant.  Lowry  had  made 
this  first  payment  This  was  known  to  the  parties  to 
this  covenant,  but  it  was  not  known,  whether  he  had 
made  or  would  make  any  further  pc^ment,  or,  if  so,  to 
what  amount.  By  the  sale  to  the  plaintiff*,  he  was  sub* 
stituted  to  the  rights  of  Lowry,  in  the  purchase  from  the 
State ;  and,  like  him,  could  not  obtain  a  title,  until  the 
claim  of  the  State  was  satisfied,  and  the  defendant  by  Aw 
purchase  occupied  the  same  position.  By  the  first  coa« 
dition  it  is  stipulated^  that,  if  Lowry  had  paid  or  should 
pay  to  the  State  the  whole  purchase  money  and  make  a 
conveyance  to  Harshaw,  then  the  said  Harshaw  is  to  pay 
to  Kiilian  9195,  the  whole  of  what  Lowry  had  paid,  the 
full  purchase  money  of  the  lot ;  and  this,  because  Kiilian 
'had,  by  his  purchase,  acquired  the  contract  of  Lowry.  It 
was,  as,  if  he  had  paid  the  money  to  the  State,  he  was 
entitled  to  receive  it  back  from  Harshaw.  All  this  is 
plain,  and  it  thereby  appears,  this  was  the  whole  that 
was  to  be  paid  by  the  defendant*  But  the  second  and 
third  conditions  are  contradictory,  and  cannot  stand  to- 
gether, under  the  construction  put  upon  the  latter  in  the 
Court  below.  They  are  as  follow:  But  if  the  said 
Lowry  refuse  to  pay  the  same  to  the  State,  the  said  Har* 
shaw  is  to  pay  the  State  himself;  and,  in  that  case,  there 
is  no  provision  for  any  payment  to*  the  plaintiff*,  for  he 
will  have  paid  nothing  either  by  himself  or  by  Lowry. 
But  if  Lowry  has  paid  apart  of  the  tl95,  ^the  remaining 
part  of  the  said  sum  is  to  be  paid  to  Kiilian.''  Now  it 
was  known  to  the  parties,  that  Lowry  had  paid  the  one 
eighth,  for  they  knew,  that,  without  so  doing,  he  could 
not  have  obtained  his  certificate  of  purchase.  Lowry 
was  bound  to  the  State  for  the  other  seven  eighths.  Kil« 
liaui  was  not,  and  could  not  be  called  on  for  it — ^neither 
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was  Harshaw  bound.  According  to  the  second  condition, 
if  Harshaw  paid  the  purchase  money  to  the  State,  which 
was  seven  eighths  and  which  was  all  that  the  State  could 
claim,  therms  no  express  provision  for  any  other  or  further 
payment  to  any  one  by  him.  But,  under  the  construction 
put  upon  the  third  condition  by  the  plaintiff,  if  Lowiy 
had  not  paid  more  than  the  eighth,  the  defendant  was 
bound  to  pay  the  plaintiff  the  other  seven  eighths,  leaving 
the  defendant  still  to  pay  the  same  sum  to  the  State,  be- 
fore he  could  get  a  title.  This,  it  appears  to  us,  could 
not  be  the  true  intent  of  the  contract.  What  the  parties 
to  this  covenant  meant,  was,  that  the  defendant  should  « 
pay  to  the  plaintiff  all  that  Lo  wry  had  paid  or  should  pay 
to  the  State,  in  the  purchase  of  the  lot.  This  construc- 
tion is  in  conformity  to  the  first  condition  which  is  plain 
and  sensible,  and  is  fortified  by  the  fact,  that  in  the  third 
condition,  the  sum  mentioned,  as  to  be  paid  to  Killian, 
corresponds  exactly  with  the  purchase  money  to  be  paid 
by  Lowry.  It  is  admitted  by  all  parties,  that  the  cove^ 
nant  is  obscurely  worded ;  and  it  is  our  duty  to  put  upon 
it  such  a  construction,  as,  in  our  opinion,  will  carry  out 
the  intention  of  the  parties,  as  appears  on  the  face  of  the 
instrument.  The  defendant  binds  himself  to  complete  the 
purchase  from  the  State.  If.  in  so  doing,  he  has  the  whole 
of  the  purchase  money  to  pay,  he  is  to  pay  no  more  to 
any  one.  If  Lowry  has  paid  the  whole,  then  the  defen- 
dant is  to  pay  the  whole  to  Killian,  upon  getting  a  title 
from  him.  If  less  than  the  whole  has  been  paid  by  Lowry, 
the  defendant  is  bound  to  pay  what  is  still  due  to  the 
.  State,  so  as  to  entitle  him  to  call  for  a  conveyance  of  the  ■ 
lot  from  its  officers.  Such  appears  to  us  the  true  con- 
struction of  the  instrument.  It  does  injustice  to  no  one, 
while  that  put  upon  it  in  the  Court  below  evidently  com- 
pels the  defendant  to  pay  for  the  lot  twice— once  to  the 
plaintiff  and  again  to  the  State — ^before  he  can  get  his  title. 

P£ft  Curiam.    Judgment  reversed  and  venire  de  novo 
ordered. 
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AMENDMENT.  5 

The  plaintitr  having  reco- 
vered one  thousand  dol- 
lars as  damages  for  the 
detention  otslaveSfWhere- 
€ui     the    damages     laid 
in  the  writ  and  decIara-^2. 
tion  were  only  two  hun- 
dred dollars.     Held^  that 
the  plaintiff  might  in  the 
Supreme  Court  amend  his 
writ  and  declaration,  so  {3. 
as  to  state  the  damages^ 
at  one  thousand  dollars,^ 
he  paying  all  the  costs  oh 
the  suit.     Clayton  v.  Ltv-  i 


erman. 
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APPEAL. 
1.  Where  a  defendant  on  an 
appeal  from  the  judgment 
of  the  County  Courts  gave 
but  one  surety,  the  surety 
cannot,  on  the  judgment 
being  afGrmed  in  the 
higher  Court,  object  to  a  \ 


judgment  against  himself, 
on  the  ground  that  the 
Statute  requires  two  sure- 
ties on  an  appeal  from  a 
Justice.  Cochran  y.  Wood f 

215 
The  sureties  are  required 
for  the  benefit  of  the  plain- 
tifi*,  and  he  may  dispense 
with  them  in  whole  or  in 
part,  at  his  option.  Ibid. 
A  joint  judgment  was 
obtained  before  a  Justice 
of  the  Peace  against  A 
and  B.  A  appealed  to 
the  County  Court  and 
gave  C  as  the  surety  for 
the  appeal.  At  the  June 
Session,  1843,  of  the  Coun- 
ty Court,  judgment  was 
entered  against  B,  and 
also  against  C,  the  surety, 
both  A  and  B  having  ap- 

g eared  and  pleaded  in  the 
ounty  Court.     At    De- 
cember Session,  1842,  on 
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motion  the  judgment  a- 
gainst   C    was    vacated. 
From  this  order  the  plain- 
tiff appealed  to  the  Supe- 
rior Court.     The  Superior 
Court  dismissed  the  ap- 
peal on  the  ground, that 
there  was  no  error  in  the 
judgment  of  the  County 
Court  at    its    December 
Session,     1843.        Held, 
That  the  appeal  from  the 
Justice  took  up  all  the 
proceedings  to  the  County 
Court;  as.  the  judgment 
being  joint,  one  half  of  it 
could  not  be  vacated,  and 
the  other  left  valid  in  the 
Magistrate's  Court.  Ram- 
sour  V.  Raper,  346 
4.  Where,  in  a  suit  pending 
in  the  County  Court,  an 
award  by  referees  under 
a  rule  of  Court  is  made 
in  favor  of  the  plaintiff, 
and  the  Court  sets  aside 
the  award  and  orders  a 
trialy  upon  which  there  is 
a  verdict  for  the  defen- 
dant, the  plaintiff  cannot, 
by  then  appealing,  bring 
tne  questions  on  the  award 
before  the  Superior  Court. 
He  should,  as  he  had  a 
right  to  do,  have  appealed 
from  the  decision  of  the 
County  Court  upon   the 
award.    State  v.  Laws^ 

375 

ARBITRATION. 
When  a  submission  to  arbi- 
tration is  by  bond  and  an 
award  is  made,  if  the 
award  be  for  the  payment 
of  money,  a  suit  may  be 


brought  either  on  the 
bond  or  on  the  award,  at 
the  option  of  the  party 
claiming  benefit  under  it. 
Thompson  v.  Childs^    435 

ASSUMPSIT. 

1.  Where  a  person  owing  a 
debt  has  two  agents,  and 
one  of  them  pays  the  debt 
to  a  constable,  with  whom 
it  had  been  placed  by  the 
creditor  for  collection,  and 
afterwards  the  other  a- 
gent  pays  the  same  debt 
to  the  creditor  himself; 
Held,  that  the  principal 
might  recover  back  this 
money,  without  shewing 
that  the  constable  had 
paid  to  the  creditor  what 
he  had  collected.  Pool  v. 
Allen,  121 

2.  Where  wrecked  goods 
were  placed  und'r  the  care 
of  the  wreck- master  by 
the  Captain  of  a  vessel,  to 
be  disposed  of  according 
to  law.  and  the  owner,  af- 
terwards and  before  a  sale, 
promised  the  wreck-mas- 
ter that,  if  he  would  de- 
liver up  the  goods  to  him« 
he  would  pay  him  his 
commissions ;  Held,  that 
there  was  a  sufficient  con- 
sideration for  the  promise. 
Etheridge    v.    Thompson^ 

127 

3.  Where  A.  who  is  an  in- 
dorser  on  the  note  of  B. 
after  it  becomes  due  bor- 
rows money  from  a  bank 
on  his  own  note  with 
surety,  and  with  it  dis- 
charges B's.  note,  which 
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also  belonged  to  the  bank. 
Heldt  that  A.  before  pay- 
ing up  his  own  note  in  the 
bankf  may  maintain  an 
action  against  B.  for  mo- 
ney paid  to  his  use. — 
Hall  V.  Whitaker,         353 


f 


ATTACHMENT. 

1.  Where  a  defendant  in  an 
attachment  is  brought  be-  ^ 
fore  a  Magistrate,  not  by  ^ 
a  levy  on   his  property, 
but  by  summoning  a  gar- 
nishee,  no  advertisement 
or  notice  in  writing  is  re- . 
quired.     Parker   v.   Gil' 
reatlh  400 

2.  An  attachment,  served  in 
the  hands  of  a  garnishee 
as  a  debtor,  is  substantial* 
ly  an  action  at  law  by  the 
defendant  in  the  attach- 
ment, and,  therefore,  the 
plaintiffin  the  attachment 
cannot  recover  against 
the  garnishee,  in  a  case 
in  which  the  defendant  in 
the  attachment  could  not 
have  recovered  the  same 
debt.      PaUon  v.   Smith, 

438 

ATTORNEYS. 
Where  the  condition  of  a 
bond  was  that  A.  should 
pay  to  B.  and  C.  attorneys, 
one  hundred  dollars,  on 
condition  that  they  clear- 
ed A.  of  three  suits  and 
three  indictments  in  the 
Superior  Court,  and  A. 
was  cleared  in  the  Su- 
perior Court  of  all  the 
cases  except  one,  in  which 


he  was  convicted  and  the 
case  was  taken  to  the  Svl^ 
preme  Court,  where  A. 
had  to  employ  another  at* 
torney,  but  the  judgment 
below  was  reversedy  and 

A.  discharged  from  the 
prosecution ;   Held,   that 

B.  and  C.  had  substantial- 
ly complied  with  the  con- 
dition precedent  and  had 
a  right  to  recover  from  A* 
Candler  v.  Trammdl^  125 


AUCTION, 
i.  If  A.  employ  a  crier  or 
auctioneer,  to  cry  proper- 
ty at  a  public  auction, 
without  directing  him  not 
to  cry  the  bid  oi  B.,  and 
B.  is  the  last  and  highest 
bidder  and  the  property 
is  knocked  off  to  him,  then 
the  contract  is  complete, 
provided  B.  complies  with 
the  terms  of  the  auction. 
Ricks  V.  Battle,  269 

2.  It  is  no  defence  to  an  ac- 
tion by  B.  against  A.  for 
a  breach  of  this  contract, 
that  A.  had  previously 
told  B.  his  bid  should  not 
be  received,  unless  she  so 
directed  the  crier  or  auc- 
tioneer»  or  unless  she  ob- 
jected at  the  time  of  the 
bidding  and  before  the 
property  was  knocked  off. 
Ibid. 

3.  What  is  stated  by  an  auc- 
tioneer in  his  advertise- 
ment may  be  explained 
by  what  is  said  by  him  at 
tho  time  of  the  sale«  Jtan- 
kin  V.  Matthews,  266 
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BANK  OP  CAPE   FEAR. 

Under  the  charter  of  the 
Bank  of  Cape  Fear,  the 
Bank  is  exempted  from 
all  Taxes,  Town  as  well 
as  County  and  State  Tax- 
es. Bcmk  of  Cape  Fear 
V.  Demingf  55 

BASTARDY. 
In  a  case  of  bastardy,  after 
the  defendant  has  had  an 
issae  tried  under  the  Stat- 
ute, and  the  verdict  is 
against  him,  it  is  too  late 
for  him  to  move  to  quash 
the  proceedings,  because  | 
the  mother  of  the  child, 
who  was  examined  before 
the  Magistrate  on  oath, 
was  a  woman  of  color. 
State  V.  Lee,  265 

BILLS  AND  PROMISSO- 
RY  NOTES. 

1.  The  alteration  of  a  bill 
or  note  in  a  material  part 
vacates  the  bill  or  note, 
except  as  between  the 
parties  consenting  to  such 
alteration.  Davis  v.  Cole- 
man,  424 

2.  Cutting  off  the  name  of  < 
one  of  the  makers  of  a 
promissory  note,  and  sub- 
stituting another,  is  a  ma- 
terial alteration.     Ibid. 
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BOND. 

1.  It  is  of  the  essence  of  a 
bond  to  have  an  obligee 
as  well  as  an  obligor ;  it 
must  shew  upon  its  face 
to  whom  it  is  payable.  ^4. 
Phelps  V.  Call,  262  i 

2.  The  defect  cannot  be  sup-  \ 


plied  by  shewing  a  deliv- 
ery to  a  particular  person. 

Ibid. 

BOUNDARY. 
Where  a  grant  called  for 
certain  courses  and  dis- 
tances, and  from  the  last 
(the  third  line,)  **  thence 
No  87  W.  199  poles  to  a 
hickory,  thence  the  courses 
of  the  Svoamp  to  the  be- 
ginning." Aeld,  that  tho' 
the  distance  from  the  last 
corner  to  the  Swamp  gave 
out  nine  chains  and  fifty 
links  from  the  Swamp, 
and  no  hickory  corner  was 
to  be  found,  nor  was  there 
any  proof  of  its  existence, 
}'et  the  line  should  be  ex- 
tended to  the  Swamp  and 
thence  pursue  its  courses. 
McPhaul  V.  Gilchrist,  169 
Held  further,  that  the 
declaration  of  an  owner 
of  the  land,  that  his  fourth 
line  run  from  the  termina- 
tion of  the  distance  men- 
tioned in  the  third  line, 
directly  to  the  beginning, 
did  not  of  itself  divest  him 
of  his  title  to  the  land,  ly- 
ing between  that  line  and 
the  Swamp.  Ibid. 

When  nothing  but  course 
and  distance  is  called  for 
in  a  deed,  parol  evidence 
is  not  admissible,  to  shew 
that  a  line  of  marked 
trees  not  called  for  in  the 
deed  is  the  true  boundary. 
Wynne  v.  Alexander,  237 
When  one  corner  is  es- 
tablished and  the  course 
and  distance  only  given 
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and  the  next  corner  called 
for  in  the  deed  is  also  eH- 
tablished,  the  line  must 
run  directly  from  the  one 
corner  to  the  other,  al- 
though there  may  be  a 
line  of  marked  trees  be- 
tween the  comers,  but 
varying  in  some  places 
from  the  direct  line.   Ibid, 

5.  Nor  is  it  sufficient  to 
make  an  exception  to  this 
rule,  that  the  trees  were 
marked  as  the  line  by  the 
parties,  at  the  time  when 
the  deed  was  executed 
from  one  to  the  other. 

Ibid. 

6.  In  a  controversy  about 
boundary,  the  plaintiff 
may  give  in  evidence  a 
recovery  in  an  ejectment 
suit,  twenty-five  years 
ago,  by  one  under  whom 
the  plaintiff  claims  a- 
gainst  the  defendant  and 
the  subsequent  abandon- 
ment by  the  defendant  of 
the  land  now  claimed  by 
the  plaintiff.  Gilchrist  v. 
McLaughlin,  310 

7.  Where,  in  running  a  line, 
another  line  is  called  for, 
and  the  distance  gives  out 
before  reaching  the  line 
called  for,  the  distance  is 
to  be  disregarded.    Ibid. 

See  £j£CTMENT. 

CHEROKEE  LANDS. 
1.  Under  the  Acts  for  the 
sale  of  the  Cherokee  lands, 
the  purchaser  has  a  right, 
upon  the  certificate  of  his  > 
purchase  from  the  com- ) 
missioners,  to  institute  an  i 


action  of  ejectment,  in  the 
name  of  the  State,  against 
any  person  in  possession. 
State  v.  England,  153 
2.  The  person,  so  in  posses« 
sion,  cannot  set  up  as  a 
defence  to  this  action,  that 
he  had  received  a  deed 
from  the  purchaser,  which 
had  never  been  registered 
but  which  was  alleged  to 
be  lost,  or  destroyed  by  an 
agent  of  the  purchaser. 
Ibid, 

CONFISCATION  LAWS. 

Under  our  confiscation  laws, 
in  the  absence  of  commis- 
sioners or  other  officers 
appointed  by  law  for  that 
purpose,  the  County  Court 
had  no  authority  to  seize, 
condemn  and  sell  the  pro- 
perty of  any  Tory  of  the 
llevolution,  then  dead, 
without  notice  to  his  heirs. 
McFhaul  V.  Gilchrist,  1G9 

CONSTABLES. 

1.  Where  a  constable  re- 
ceives notes  or  other  evi- 
dences of  debt,  a  short 
time  before  his  office  ex- 
pires, and  does  not  collect 
them  for  want  of  time, 
and,  after  his  office  ex- 
pires, refuses  to  deliver  to 
the  owner  the  notes  or 
other  evidences  of  debt, 
so  placed  in  his  hands,  he 
and  his  sureties  on  his 
official  bond  are  liable  to 
an  action  for  the  amount. 
State  V.  Johnson,  77 

2.  Jf  the  constable  had  con- 
tinued in  office  for  another 
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year  and  the  creditor  had  ) 
permitted  the  ovideaces  of  ^ 
the  debt  to  retnaia  in  the 
bands  of   the   officer,    it 
might   be   evidence  of  a  ^ 
new  contract  of  agency,  ( 
upon  which  the  sureties) 
of  the  second  year  would 
be  liable.     Ibid. 

3.  The  bonds  of  constables, 
who  are  re-appointed  from ' 
year  to  year,  are  not^ 
cumulative ;  and  there-. ^ 
fore  sureties  of  a  consta-> 
ble  are  only  responsible') 
for  breaches  committed^ 
during  the  official  year  for  ^ 
which  they  became  his^ 
sureties^  tho'  at  the  expira-  ^ 
tioQ  of  the  year,  he  may  ^ 
have  been  re-appointed.^ 
Miller  v,  Davis,  1 98  \ 

4.  Where  the  only  record  of  ^ 
the  appointment  and  qual 
ification   of   a  constable 
was    in     the     following  ^2. 
words,    to-wit :    '*  James 
R.  McMinn   appeared  in 
Court  and  filed  his  bond 
as  constable  for  the  Coun-  s  3. 
ty  of  Henderson  for  one| 
year  and  was  duly  sworn." 
Held,  that,  under  the  Act 
of  1844,  curing  defects  in 
the  official  bond  of  certain 
officers  therein  named,  this 
was  sufficient  evidence  of 
the  appointment  of  the 
constable,  and  of  his  hav- 
ing   qualified   and  given 
bond.     State  v.  McMinn, 

344  > 
CONTRACT. 
1.  The  plaintitf  sold  to  the 
defendant  some  cattle  for 
950.    He   received  from 


the  defendant  a  promisso- 
ry note  for  thirty  dollars, 
payable  the  first  of  Jan- 
uary, ensuing;  and  a  bank 
note  for  twenty  dollars* 
which  was  to  be  returned, 
if  not  found  to  be  good, 
and  the  defendant  was  to 
have  credit  until  the  first 
of  January.  The  bank 
note  was  returned  as  also 
the  due  bill,  which  was 
destroyed  by  the  defen- 
dant, who  then  ofiered  to 
Eay  ten  dollars  and  givo 
is  note  with  surety  for 
•40,  payable  the  first  of 
the  next  January.  The 
plaintiif  refused  to  accept 
them.  Heldt  that  the 
plaintiff  could  not  sue  the 
defendant  in  a  quantum 
valebat  until  after  the  first 
of  January.  Gudger  v. 
Fletc/ier,  372 

A  due  bill,  though  writ- 
ten with  a  pencil  and  not 
in  ink,  if  legible,  is  good. 

Ibid. 

A  covenant  was  execu- 
ted by  B  and  C  reciting 
that  whereas  A  had  loan- 
ed to  D  91,600  and  D  was 
desirous  of  securing  the 
same,  they,  B  and  C,bound 
themselves  to  A,  that  if 
D  did  not  pay  the  debt 
before  the  30th  day  of 
February,  1844,  they 
would  pay  it  at  the  timo 
stipulated  and  waive  no- 
tice. This  is  not  a  mere 
guaranty,  but  an  absolute 
promise  to  pay  the  money, 
if  D  did  not  pay  it  at  the 
time   stipulated,  and  no 
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notice  was  necessar}'. — 
Williams  v.  Springs^    384 

4.  The  following  instrument 
was  signed,  sealed,  and 
delivered.  "  Know  all 
men  by  these  presents,  $ 
that  I,  Edward  Teague,j 
have  this  day  bargained  ^ 
for  a  sorrel  filly  with  W.  < 
GaitherAvhich  filly  I  want  ] 
to  stand  as  security  until  ^ 
I  pay  him  for  her.  I  also ; 
promise  to  take  good  care  ] 
of  her.  Witness  my  hand  ^ 
and  seal,  this  5tb  of  Octo- } 
ber,  1838."  Held,  that.^ 
upon  the  face  of  the  pa- ) 
per,  it  was  doubtful,  whe-  ^ 
ther  it  was  intended  as  a  / 
mortgage  or  a  conditional  ( 
sale,  and  that  it  was  pro-  ^ 
perly  left  to  the  jury  to  ( 
determine  its  character^ 
from  the  accompanying^ 
circumstances.  Gaither  ^ 
V.  Teague,  4G0] 

5.  Where  there  is  a  convey- 
ance of  chattels  in  imme- 
diate and  absolute  proper- ) 
ty,  and  there  is  in  the^ 
same  indenture  a  distinct  ^ 
personal  covenant  of  the 
grantee,  that  the  grantor 
shall  have  certain  uses  of 
the  property  during  life, 
that  ought  not  to  be  con- 
strued as  a  reservation  of 
a  life  estate,  but  taken  as 
a  covenant  merely;  chief- 
ly, because  the  granting 
part  of  the  instrument 
would  otherwise  be  made 
void,  and  thus  the  whole 
contract  become  of  none 
efiect.    Howell  v.  Hotoell, 
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0.  All  instruments,  made  at 
the  same  time  and  rela- 
ting to  the  same  subject, 
may  be  treated  but  as  one 
and  construed  together, 
where  this  is  necessary  to 
efiectuate  the  intention, 
and  the  provisions  of  the 
instruments,  so  put  to- 
gether, will  not  be  incom* 
patlble.     Ibid. 

7.  But  when  contracts  are 
put  into  several  instru- 
ments, each  of  which  has 
a  sensible  meaning,  and 
may  have  a  full  operation 
by  itself,  they  ought  not 
to  be  put  together  for  the 
purpose  of  making  them 
mean,  as  one,  differently 
from  what  they  would  in 
their  separate  state,  and 
especially  when  the  ef- 
fect of  such  consolidation 
would  be  to  avoid  an  es* 
scntial  part  of  the  con- 
tract.   Ibid. 

COSTS. 

1.  Where  the  plaintiff  de- 
clares in  three  counts  and 
enters  a  ?io//6  prosequi  on 
two  of  them,  but  obtains 
judgment  upon  the  third, 
the  defendant  is  not  en- 
titled to  recover  any  costs, 
though  he  had  summoned 
witnesses,  who  were  ad- 
mitted to  be  relevant,  to 
defend  himself  against  the 
counts,  on  which  the 
nolle  prosequi  was  entered. 
Costtn  v.  JBaxter^         111 

2.  The  recovery  of  costs  de- 
pends upon  statutory  reg- 
ulations,    and     by     our 
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statute  on  tlie  subject,  the  \ 
party,  who  obtains  a  judg-  - 
ment,  is  entitled  to  }iis ' 
costs.     Ibid,  N 


COVENANT.  . 

1.  Where  a  covenant  is  en-  > 
tered  into  for  the  delivery^ 
of  a  variety  of  articles,  > 
the  condition  is  broken,  if  ^ 
all  are  not  delivered.  Po-  ^ 
teet  V,  Bryson,  337  " 

2.  In  the  construction  ofN 
covenants,  technical  rules ; 
are  not  to  be  so  much  con- 
sulted, as  the  real  mean-  ^ 
ing  of  the  parties,  where  ^ 
it  can  be  gathered  from  \ 
the  instrument  itself.  Kil- ) 
lian  V.  Jlarshaw,  497 

3.  To  arrive  at  the  inten- ; 
tion,  sentences  may  be  > 
transposed  and  insensible  I 


lawful  breaking  down  of 
the  plaintifl's fence.  Ibid. 

DEED. 
Where  by  a  deed  of  gift, 
made  in  1833,  the  donor 
conveyed  a  female  slave 
to  B,  and  then  says,  ^  that 
is,  after  my  decease,  to 
have  and  enjoy  unto  the 
said  B,  his  heirs,  &c/' 
Hcldf  that  under  the  ope- 
ration of  our  statute  pass- 
ed  in  1823,  (Rev.  Stat.  ch. 
37,  sec.  22,)  the  issue  of 
the  female  slave,  as  well 
as  the  slave  herself,  pass- 
ed to  B.  in  the  same  man- 
ner as  if  this  disposition 
had  been  made  by  will. 
Baldwin  v.  Joyncr,       123 


words,  or  such  as  have  no 
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.distinct  meaning,  may  be,' 
rejected.     Ibid.  ) 

4.  The  whole  instrument- 
must  be  taken  together,^ 
and  one  part  may  be  ex-  S 
plained  by  another.     Ibid,  \ 

Sec  Cox TB ACT.  \ 


DAMAGES.  < 

1.  Every  man  is  presumed,,^ 
in  law,  to  intend  any  con- 
sequence,which  naturally 
flows  from  an  unlawful 
act,  and  is  answerable  to 
private  individuals  for  a- 
ny  injury  so  sustained. 
Welch  V.  Piercy,  365 

2.  Therefore  the  defendant 
was  liable,  in  an  action  of 
trespass    quare    clausum 
fregitf  (or  the  loss  of  hogs,  $ 

&c.  occasioned  by  the  un- 


DEVISES. 

Sec  Legacies  axd  Devises. 

DIVORCE. 
On  a  petition  by  a  wife  for 
a  divorce,  the  Court  will 
not  suffer  an  issue  to  be 
submitted  to  the  jury  in 
such  general  terms  a,s 
these :  "  Did  the  defen- 
dant, before  the  petitioner 
left  his  house,  offer  such 
indignities  to  her  person, 
as  to  render  her  condition 
intolerable  and  her  life 
burthensome  ?"  The  pe- 
tition must  set  forth  the 
facts  J  the  jury  must  pass 
upon  tho.se  facts,  and  on 
their  verdict  the  Court 
will  determine,  whether 
the  facts  found  constitute 
or  not  a  proper  case  for  a 
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divorce.  Harrison  v.Har' 
rison,  484 

EJECTMENT. 

1.  Where  land  is  lapped  by 
two  deeds  or  grants,  the 
adverse  possession  for  se- 
ven years  by  a  person 
not  being  in  possession  of 
the  lapped  part,  can  give 
him  no  right  against  the 
superior  title  to  the  part 
so  lapped.  Smith  v.  In- 
gram,  175 

2.  If  two  grants  lap  and  one 
of  the  claimants  DC  seated 
on  the  lapped  part,  and 
the  other  not,  the  posses- 
sion of  the  whole  interfer- 
ence is  in  the  former  ex- 
cl  usively — possession  of 
part  of  the  lands  included 
in  both  deeds  being  pos- 
session of  all  of  it.  rTt/- 
Hams  V.  Miller t  186 

3.  In  an  action  of  ejectment, 
when  the  tenant  in  pos- 
session makes  default^and 
another  is  let  in,  by  con- 
sent, to  defend,  upon  an 

'  admission  of  actual  pos- 
session in  that  person,  it 
must  be  understood  that 
it  was  the  object  of  those 
parties  to  try  the  title  be* 
tween  themselves  at  once, 
without  the  delay  or  ex- 
pense of  a  new  suit.  Lee 
V.  Flannagan^  471 

Seb  Boundariks. 

ENTMES. 

Where  surveys  are  made  on 

'  any  navigable  water,  the 

water  shall  form  one  side 

of  the  survey.     And  any 
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island  or  islands  in  any 
navigable  water  may  be 
entered,  surveyed  and 
granted.  8mi0i  y.  In^ 
gram,  176 

See  Gbants. 

EVIDENCE. 

1.  When  a  witness,  in  giv- 
ing his  deposition,  refers 
to  a  note,  and,  by  way 
of  identifying  it,  recites 
what  he  believes  to  be  a 
correct  copy  of  the  note, 
no  objection  can  be  taken 
on  that  account  to  the  de- 
position, and  the  party 
will  be  at  liberty  to  intro- 
duce on  the  trial  the 
original  note  so  described. 
Jones  v.  Hemdon,         79 

2.  Where  the  question  is, 
whether  an  instrument  of 
writing  is  a  testamentary 
paper  or  a  deed,  it  be- 
comes a  fact,  to  be  proved 
by  all  kinds  of  evidence, 
by  which,  in  law,  any 
other  fact  may  be  es- 
tablished. The  evidence, 
which  arises  from  the 
face  of  the  instrument* 
may  be  aided  or  opposed 
by  evidence  oitttfule.  Clay" 
tan  v.  Liverman  92 

3.  Therefore  where  A  and 
B  by  an  instrument  of 
writing  **  gave  and  be- 
queathed" to  C  certain 
slaves  **  to  have  and  to 
keep  the  aforesaid  proper- 
ty at  our  death,''  and  it 
was  proved  that  the  do- 
nors intended  this  as  a 
deed  of  gift  and  so  signed, 
sealed  and  delivered  it. 
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J3e/it  that  this  was  a  deed 
of  gift  and  not  a  testa- 
mentary paper.    Ibi4' 

.4.  A  grand  jaror,  on  the 
trial  of  an  indictment, 
may  be  compelled  to  dis* 
close  what  was  given  in 
evidence  by  a  witness  be- 
fore the  grand  jury.  &aU 
V.  Broughton^  96 

5.  Although  a  prisoner,  on 
his  examination,  shall  not 
have  his  examination,  if 
given  on   oath,    read  a- 
gainst  him,  yet  where  a 
grand  jury  are  investiga- 
ting an  offence,    vrith  ac 
view  to  discover  the  per-  i 
petratori  and  the  person,  \ 
who  was  subsequently  in- 1 
dieted,  was  examined  be-  ( 
fore  them  on   oath  and  / 
charged  another  with  the  \ 
commission  of  the  offence, 
this  examination  may  be 
given  in  evidence  against 
the  prisoner  on  the  trial 
of  his  indictment.    Ibid. 

Q.  In  an  indictment  for  a 
libelf  charging  that  the 
{MTosecutoi:  ''was  palled  a  ^ 
murderer  and  foresworn," 
it  is  not  competent  for  the 
defipndant  to  justify  by 
proving  that  there  was 
lu^d  long  had  been  a  gen- 
pr^  report  in  the  neigh- 
l^P^Qpd  that  the  prosecu- 
tor y9,2Jk  a  murderer  and 
forq«woi:n«  State  V.  White, 

ISO 
1f«  Id  an  action  against  two, 
pf  tbi«e  paitneift  in  a  firmt 
the  plaintiff  may  intro- 
4li€te '  the  testimony  of  a 
Aiird  partner,  not  a  party 


to  the  record,  thoivh  he 
could  not  be  compelled  to 
give  his  testimony.  Ciim- 
mins  V.  Coffin^  196 

S*  The  evidence  of  a  part- 
ner, in  behalf  of  those  sued 
as  part  of  the  firm,  is 
not  competent  for  them, 
because,  in  a  suit  for  con- 
tribution, he  is  not  only 
bound  for  his  part  of  the 
debt  recovered,  but  also 
for  his  proportion  of  the 
costs  accrued  in  the  ac- 
tion.   Ibid. 

9.  The  deposition  of  a  wit- 
ness, taken  in  a  criminal 
case  before  the  examining 
magistrate,  under  the  Act 
of  1715,  Rtv.  Slat.  ch.  d5» 
sec.  1,  may  be  read  in  evi- 
dence on  the  trial  of  the 
prisoner,  if  the  witness  is 
then  dead.  State  v.  VaU 
entine,  225 

IQ.  In  such  a  case  the  de- 
position may  be  used 
either  in  chief,  by  either 
party,  if  the  witness  is 
dead,  or  upon  the  cross- 
examination  of  the  wit- 
ness in  Court.    Ibid. 

U.  The  proof  of  the  deposi- 
tion is  usually,  but  not 
neces9arily»  by  the  magis- 
trate or  clerk ;  but,  in  this 
State  at  least,  th^re  being 
no  statutory  direction  as 
to  the  mode  of  proof,  the 
probate  must  be  a  matter 
of  sound  discretion  in  the 
presiding  Judg^  keeping 
in  view  the  general  prin- 
ciples of  evidence*  alike 
necessary  to  the  safety  of 
the  accused  and  the  due 
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administration  of  the  law. 
Ibid. 

If^,  Hddt  in  this  case  that, 
it  appearing  that  the  ex- 
aming  magistrate  was 
necessarily  absent  in  the 
discharge  of  high  public 
duties,  proof  by  the  Clerk 
of  the  Superior  Court,  to 
which  the  deposition  had 
been  returned  according 
to  law — ^that  he  was  pre« 
sent  when  the  deposition 
Was  taken — ^that  the  ex- 
amination was  written 
down  by  the  magistrate 
himself,  and  that  the  de- 
position, returned  to  his 
office  and  offered  in  evi- 
dence, was  in  the  proper 
hand  writing  of  that  mag- 
istrate— was  sufficient  to 
authorize  the  reading  of 
the  deposition.    Ibid. 

18*  A  witness  is  not  render- 
ed incompetent  by  the 
commission  of,  or  by  the 
conviction  for  any  crime, 
but  only  by  a  judgment 
upon  such  conviotioa 
Ibid. 

14.  It  is  sufficient  to  admit 
a  witness  to  prove  a  con- 
versation of  the  defen- 
dant, when  he  says  he  can 
state  all  that  passed  on 
the  occasion,  when  that 
conversation  occurred, 
whether  relative  to  that 
controversy  or  any  other 
subject.  It  is  not  neces- 
sary for  him  to  be  able  to 
state  all  the  conversations 
of  the  defendant,  which 
he  heard  before  or  after 
the  conversation  offered 


\ 


to  be  given  in  evidence. 
State  V.  Cowan^  99f 

15.  When  a  magistrate,  on 
the  examination  of  a  pris- 
oner, accused  of  roboihg 
an  individual  of  a  watch 
on  the  previous  night  and 
on  whom  the  watch  was 
found,  told  him  *'  that  nn- 
less  he  could  account  for 
the  manner,  in  which  he 
became  possessed  of  the 
watch,  he  should  be  o- 
bliged  to  commit  him,  to 
be  tried  for  stealing  it, 
this  did  not  amount  to 
such  a  threat  or  influence 
as  would  prevent  the  in- 
troduction of  the  subse- 
quent confession  of  the 
accused,  especially  as  the 
magistrate  repeatedly 
warned  him  not  to  commit 
himself  by  any  confession. 

Ibid. 

If.  A  prisoner  may  be  con- 
victed, upon  his  own  vol* 
untary  and  unbiassed  con- 
fession, without  any  other 
evidence.    Ibid. 

17.  Ifan  indictment  for  rob- 
bing, under  the  statute, 
charges  that  the  robbery 
was  in  the  highway,  the 
State  cannot  give  in  evi- 
dence that  it  was  near  the 
highway.  State  v.  CotD- 
an,  299 

18.  In  criminal  charges,  the 
prisoner's  character  can- 
not be  put  in  issue  by  the 
State,  unless  he  open  the 
door  by  giving  testimony 
to  it.  But  it  is  not  a  con- 
clusion of  law,  that  from 
his  silenee,  the  jury  are 
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to  believe  he  is  a  man  of  s 
bad  charaeter.    State  v. 
(TNeal,  251 

19.  In  this  State  the  pre- 
samption  is,  that  a  black 
person  is  a  slave.  State 
V.  JUaier,  275 

20.  Where,  on  the  trial  of 
an  indictment  for  murder, 
the  prisoner  proved  a  suf- 
ficient legal  provocation 
at  the  time  to  extenuate 
the  homicide,  it  is  not 
competent  to  prove,  in  or- 
der to  shew  that  the  kil- 
ling was  not  on  the  im- 
mediate provocation  but 
from  previous  malice,that 
the  prisoner,  a  year  or  a 
month  previously,  had  de- 
clared nis  intention  to  kill 
two  or  three  men,  it  being 
admitted  that  the  prisoner 
had  no  reference  in  such 
threats  to  the  deceased, 
as  one  of  those  men.  State 
v.  Barfield,  899 

21.  The  acts  and  declara* 
tions  of  an  accomplice 
are  evidence  when  they 
are  part  of  the  res  gesta^ 
and  done  in  furtherance 
of  the  common  design. 
State  V.  George^  32 1 

22.  But  to  make  the  acts  or 
declarations  of  another, 
evidence  against  a  pris- 
oner,a  conspiracy  or  com- 
mon design  between  them 
must  be  established.  Ibid. 

23.  The  interest,  which  ex- 
cludes a  witness  produced 
in  a  suit,  must  be  a  legal 
and  beneficial  interest  in 
the  subject  matter,  for  the 
recovery  of  which  the  suit 


is  brought.     Siaie  v.  Po^ 
teetf  356 

24.  It  is  not  sufficient  that  a 
witness  believes  himself 
interested,  if  in  fact  he  is 
not ;  nor  is  it  sufficient, 
if  he  conceives  himself 
bound  in  morality  and 
honor  to  make  good  any 
loss,  sustained  by  the  per- 
son, in  whose  favor  his 
evidence  is  to  be  given,  in 
consequence  of  a  judg- 
ment against  him.     Ibid. 

25.  The  leaning  of  the 
Courts,  in  modern  times, 
is  to  let  the  objection,  on 
the  ground  of  interest,  go 
to  the  credit,  rather  than 
to  the  competency  of  the 
witness,    ibid. 

26.  Where  a  return  of  a 
levy  on  land  by  a  consta- 
ble conforms,  in  its  des- 
cription, to  the  directions 
of  the  Act  of  Assembly, 
Rev.  St.  ch.  62,  sec  IC, 
setting  forth  among  other 
things,  that  the  land  lies 
on  a  creek,  naming  it,  and 
it  appears  that  there  are 
several  creeks  in  the  coun- 
ty of  that  name,  it  is  com- 
petent for  a  party  to  an 
ejectment  suit,  brought  to 
recover  the  land  sold  un- 
der that  levy,  to  shew 
which  creek  was  intend- 
ed, when  the  levy  was 
made.     Parks  v.  Mason, 

362 
87.  The  receipt  of  a  deputy 
sheriff*,  for  a  claim  put  in 
his  hands  for  collection,  is 
evidence  against  the  she- 
riff* in  an  action  for  failing 
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to  collect  the  claim.   Jar-  ^ 
raU  V.  McGee,  377 

S8.  And  as  sach  &  receipt 
binds  the  sheriff,  it  is,  an- 
der  the  Act  of  1844,  com- 
petent evidence  against 
his  sureties  as  well  a 
himself.    Ibid. 

29.  In  an  action  of  debt  on 
a  covenant,  proof  of  the 
hand* writing  of  the  obli- 
gors, together  with  pos 
session  by  the  obligee,  is 
evidence  from  which  the 
jury  may  presume  a  de- 
livery, in  the  absence  of 
proof  to  the  contrary. 
IVilliams  v.  Springs^    384 

30.  The  circumstance  of 
there  being  three  seals 
affixed,without  any  names 
before  them,  is  not  suffi- 
cient to  rebut  the  pre- 
sumption of  delivery,  or 
to  shew  that  those  who 
did  sign,  did  not  intend 
that  the  covenant  should 
not  be  delivered,  until  the 
other  persons  signed  it  lb. 

31*  The  copy  of  a  grant 
from  the  Register's  Office 
is  good  evidence,  where 
the  production  of  the  orig- 
inal is,  from  any  cause, 
dispensed  with*  OsbomM 
V.  BaUew,  415 

32.  The  declarations  of  a 
vendor,  after  he  had  sold 
property,  are  not  evidence 
against  his  vendee,  as  to 
the  title  of  the  property. 
Williams  v.  Clayton^  442 

EXECUTIONS. 

1.  Where  a  judgment  is  for^ 

.  the  penalty  of  a  bond  to  \ 


be  discharged  on  the  pay- 
ment of  certain  assessed 
damages,  and  the  execu- 
tion issuing  thereon  re- 
cites the  judgment  as  for 
the  damages  only,  this  is 
a  fatal  variance  and  any 
sale  under  the  execution 
is  void.  Walker  v.  Mar^ 
shall^  1 

2.  Where  a  judgment  is  a- 
gainst  heirs  for  lands  de- 
scended, after  the  plea  of 
fully  administered  has 
been  found  in  favor  of  the 
administrator,  and  the  ex- 
ecution issues  against  the 
goods  and  chattels,  lands 
and  tenements  of  the  heirs, 
the  execution  is  void.  Ibid. 

3.  Under  the  statute,  direct* 
ing,  that,  upon  judgments 
against  infant  heirs,  the 
execution  shall  be  stayed 
for  twelve  months,  the 
guardian  of  the  infants 
has  a  discretion  to  waive 
the  stay,  and  permit  the 
execution  to  issue  iuMtan- 
ter^  and  the  sheriff  is  bound 
to  proceed  upon  such  ex- 
ecution. Heathy.  Latham  f 

10 

4.  Where,  in  the  County 
Court,  the  suit  was  against 
three,  and,  on  an  appeal 
to  the  Superior  Court,  tAe 
judgment  was  only  a- 
gainst  one,  without  its 
appearing  on  the  record 
what  had  been  done  as  to 
the  others :  Heldf  that  al« 
though  the  judgment  in 
the  Superior  Court  might 
have  been  erroneous  or 
irregular,  yet  the  judg- 
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tnent  was  good  until  re- 
veraedy  and  under  an  exe- 
cution issuing  on  it  tlie 
Sheriff  had  legal  authori- 
ty to  sell  the  property  of 
the  defendant  against 
whom  it  issued,  in  con- 
formity to  such  judgment. 
Carter  v.  Spencer ^         14 

5»  A  good  execution  in  the 
Sheriff's  hands  sustains 
a  sale  under  it,  though 
wrongly  recited  or  not  re- 
cited in  the  Sheriff's  deed. 
Ibid. 

A.  A  vested  remainder  or  a 
reversion  in  slaves  may  be 
sold  under  a  fieri  facuts^ 
sobject  to  the  temporary 
.  right  of  a  hirer  or  other 
particular  tenant.    Ibid. 

7.  The  bid  of  one  person  at 
au  execution  sale  may 
be  relinquished  to  another, 
who  may  take  the  sheriff's 
deed.    Ibid. 

8»  An  officer,  who,  under  a 
fi.  fa*  from  a  justice, 
seises  a  horse  and  mule, 
puts  them  up  in  a  stable 
•^though  it  be  on  the 
premises  of  the  defendant 
— -andsleeps  on  the  premi- 
ses during  the  night  of  the 
seizure  has  such  a  posses- 
sion aS'  justifies  him  in 
having  an  action  against 
another  officer,  who  goes 
duringr  that  night  and 
takes  away  the  property 
UD^w  another  ^/{^a.'from  a 
justice.  iJtuc* V.Porter, 74 

9«  It  would  be  unnecessary 
to  requive  an  officer  to  re- 
move property  instantly. 
It  answers  all  the  pur* 


poses  of  giving  notoriety 
to  the  levy,  for  the  officer 
to  take  possession  of  th^ 
property  on  the  premises, 
provided  he  remain  there 
with  it  so  as  to  be  able  to 
exercise  over  it  that  do- 
minion, which  owners  in 
possession  usually  exer- 
cise.   Ibid. 

10.  A  purchaser  at  a  She- 
riff's sale  of  land;  under 
execution,  is  only  bound 
to  shew  a  judgment,  exe- 
cution and  the  sheriff's 
deed.  He  is  not  bound  to 
to  shew  a  levy  by  the 
sheriff.  His  title  is  com- 
plete as  against  the  de- 
fendant in  the  execution. 
McEatire  v.  Dur/uim^  151 

11.  An  execution  upon  a 
dormant  judgment  isnot 
void.  It  is  only  irregular; 
and  that  is  an  objection, 
which  can  only  be  taken 
by  the  defendant  in  the 
execution — and  not  by  the 
officer  to  whom  it  is  di- 
rected, who  is  bound  to 
serve  it.  State'  v.  ilfor- 
gan^  387 

Id.  It  is  the  duty  of  an  offi- 
cer to  sell  property  levied 
on,  in  a  way  to  britog  the 
best  price,  unleds  the  par- 
ties interested  conseM^* 
that  the  sale  may  be  made 
in  a  different  way.    iM. 

1 3.  A  sheriff  has  nd  right  to 
return  nulla  bona  on  an 
elcecution,  without  mfeik- 
ing  an  effort  to  find  pro- 
perty at  the  residence  of 
the  defendant  in' the  exe* 
cut  ion,  or  making  any  de« 
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maod  of  p&ymeut  or  en- 
quiry for  property.  Parks 
V.  AUxander^  412 

14.  A  mere  general  report 
that  the  debtor  has  no 
property  will  not  justify 
such  a  return*  if  the  debtor 
in  fact  has  property,  sub- 
ject to  be  levied  on.    Ibid. 

!$•  Where  a  forthcoming 
bond  is  given  for  the  de- 
livery of  property  levied 
on  by  a  constable,  it  is  the 
duty  of  the  obligors  to 
put  the  officer  in  the  quiet 
and  peaceable  possession 
pf  the  property,  at  the 
time  and  place  specified, 
otherwise  their  bond  will 
be  iorfeitod.  Poteet  v. 
Brysouy  337 

!•.  Where  a  slave  has  been 
conveyed  by  deed  i^  trust 
for  the  payment  of  debts, 
a  sale  of  such  slave,  un- 
der an  execution  against 
him  who  executed  such 
deed,  is  not  valid,  at  least 
while  any  of  the  debts  re- 
main unpaid.  Th&mpmm 
V.  Ford,  418 

17.  The  indorsement  by  such 
a  trustee    on  the    deed, 
*^  that  he  had  sold  (a  cer 
tain  negro)  and  satisfied 
the  claims  mentioned  in 

.  the  within  deed  and  re- 
tained a  balance  of  • 
in  my  hands,'*  does  not 
purport  or  amount  to  a 
conveyanee  by  him,  but 
onlv  shews,  that  he  then 
no  longer  held  the  title  for 
the  cveditOBS  secured  in 
the  deed,  as  one  of  the 
trusts^  on  which  he  took^ 


it  originally,  but  only  for 
the  maker  of  the  deed,  or 
such  persons,  as  might  be 
entitled  through  him,  ei- 
ther by  contraet  or  act  of 
law.    Ate/. 

13.  The  officer,  making  a 
levy  on  land  under  an  ex- 
ecution from  a  Justice  of 
the  Peace,  must  make  hit 
return  of  the  land  he  has 
levied  on,on  the  judgment 
and  execution,  when  they 
are  on  one  and  the  same 
piece  of  paper ;  or  on  the 
execution  when  they  are 
on  different  ones ;  or  on 
same  paper  annexed  to 
the  one  or  the  other,  and 
which  would  constitute  a 
part  of  it  and  have  to  be 
recorded  with  it.  A  sale 
under  an  execution  issu- 
ing on  a  return  difierently 
made  is  void.  Dickon  v. 
Peppers^  429 

19.  When  land  has  been 
sold  by  a  sheriff  under  an 
execution  and  he  dies  be* 
fore  making  a  oonvey- 
ance,  the  succeeding  she- 
riff cannot  make  the  con* 
veyance,  unless  the  pur- 
chase money  has  been 
paid  to  the  sheriff  who 
sold.  Harris  v.  hrwin^  482 

EXECUTORS  AND  AD- 
MINISTRATORS. 

h  When  a  suit  is  brought 
upon  an  administration 
bond»the  defendants  have 
a  right,  under  the  plea  of 
the  general  issue,  to  shew 
that  the  supposed  iate(»^ 
tate  was  alive  at  the  data 
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of  the  letters  of  adminis- 
tration and  of  the  bond* 
the  Coanty  Coart  in  such 
case  having  no  jarisdic- 
tion.     State w.WhiUy   IIG 

2.  In  like  manner  the  rela- 
tor of  the  plaintiff  can 
shew  that  the  person  al- 
leged to  have  been  dead, 
intestate,  was  not  the  per- 
son, whom  the  defendants 
offered  to  prove  was  then 
alivr,  bat  some  other  per- 
son of  the  same  name, 
who  was  then  actually 
dead.    Ihid. 

3.  In  the  administration  of 
assets,  judgments  by  Jus- 
tices of  the  Peace  are  to 
be  paid  before  bonds  and 
notes.  But  as  they  are 
not  matters  of  record,  of 
M*h'ch  the  executor  or  ad- 
ministrator  is  bound  to 
take  notice,  actual  notice 
of  them  must  be  given  by 
the  creditor.  State  v. 
Johnsofh  2Si 

4.  The  dormancy  of  a  judg- 
ment does  not  at  all  affect 
its  dignity  in  the  adminis- 
tration of  assets.    Ibid. 

FORGERY- 
Falsely  putting  a  witness' 
name  to  a  bond,  which  is 
not  required  to  have  a 
subscribing  witness,  does 
not  vitiate  the  bond  and 
not  forgery.    State  v. 
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FRAUDS  AND  FRAUDU- 
LENT CONVEYANCES. 
1.  A  being  seized  and  pos- 
sessed of  an  estate  in  fee 


4. 


in  a  tract  of  land,  sabject 
to  a  limitation  over  to  B,  in 
the  event  of  A's  dying 
without  issue,  made  a 
fraudulent  conveyance  of 
the  land*  Afterwards  B 
died,  leaving  A  his  heir 
at  law.  Held,  that  after 
the  death  of  B  the  whole 
estate  was  liable  to  the 
satisfaction  of  A's  credi- 
tors.    Flynn  v.  Williams^ 

32 
The  Act,  regarding  frau- 
dulent alienations  of  pro- 
perty, makes  the  fraudu- 
lent conveyance  ats> 
lutely  void,  and  in  that 
way  prevents  the  passing 
of  any  estate,  as  against 
creditors,  &c.  D)id. 
A  fraud  in  the  considera* 
tion  or  treaty,  on  which  a 
deed  is  obtained,  is  a 
ground  for  impeaching  it 
in  equity,  but  it  does  not 
avoid  it  at  law.  To  have 
that  effect,  it  is  necessary 
the  execution  of  the  deed 
should  be  obtained  by 
fraud,  so  as  to  make  a 
case  for  the  defendants  on 
the  plea  of  rum  estfactttnu 
Canoy  v.  Troutman^  155 
When  land  is  conveyed 
in  fee  to  a  person,  under 
certain  trusts  mentioned 
in  the  deed,  the  trustee 
can  convey  a  legal  title  to 
the  property,  so  as  to  ena- 
ble the  alienee  to  main- 
tain an  action  of  eject- 
ment. The  question,  as 
to  his  equitable  right  to 
convey,for  a  different  pur- 
pose than  that  authorized 
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by  the    trust,   is  one    of  i  9.  An  indulgence  for  ajear, 
purely  equitable  jurisdic-^      upon  obtaining  a  real  se- 


tion,  and  cannot  be  enter- 
tained in  a  Court  of  Law. 

Ibid* 
5.  Under  the  Statutes  of\ 
Elizabeth,  voluntary  con- 
veyances to  children,  as 
such,  are  not  absolutely 
void  as  to  creditors.  To 
make  them  void,  it  must 


curity  for  an  existing 
debt,  which  is  necessarily 
made  public  by  registra- 
tion, is  not  so  unreasonble 
as  to  raise  a  legal  pre- 
sumption of  an  intent  to 
hinder  a  creditor  by  the 
security.  Lee  v.  Flanna- 
gan,  471 


be  shewn  that  the  maker?  10.  On  a  question  of  fraud 


of  the  deed  was  indebted 
at  the  time,  or  so  soon  af- 
terwards, as  to  connect 
the  purpose  of  making  the 
deed  with  that  of  con 
tracting  the  debt  and  de- 
'  feating  it.  Smith  v.  Reu- 
vis,  341 

6;  By  indebtedness  in  such 
a  case  is  not  meant  a  debt ') 
of  a  trifling  amount,  in^ 
comparison  to  the  donor's 
estate,  but  he  must  be 
"  greatly  indebted,"  or  at 
least  he  must  owe  some 
debt,  that  remains  unpaid 


as  to  a  deed  of  trust,  &c. 
it  is  a  proper  subject  of 
inquiry  by  the  jury,  whe- 
ther the  sale  was  to  be  in 
convenient  time  under  all 
the  circumstances  of  the 
parties.  Ibid. 
11.  Where  a  deed  in  favor 
of  one  creditor  is  madeybf 
the  purpose  of  defeating 
another  creditor,  it  is  frau* 
dulent;  but  it  is  not  so 
when  the  loss  of  the  latter 
is  merely  a  consequence  of 
the  preference  given  to  a 
just  debt.     Ibid* 


and  will  be  unpaid,  if  the  { 12.  It  would  seem  that  a 
conveyance  be  sustained.  \     mortgage  of  land  for  a 


Ibid, 


\ 


7.  If  a  father,  who  conveys) 
land  to  a  son,  be  indebted 
at  the  time,  that  does  not 
avoid  the  deed,  provided 
the  father  pay  that  debt, 
or  if  he  retain  property 
sufficient  to  pay  the  debt 
and  out  of  which  the  cred- 
itor can  raise  the  money, 
when  he  seizes  the  land 
conveyed  to  the  child. 

Ibid.  \  I.  Where  a  person  has  beet> 

8.  This  deed  was  made  be- )  not  only  in  the  actual  oc^ 
fore  the  Act  of  1840-1,$  cupation  of  a  part  of  a 
oh.  28.     Ibid.  {     tract  of  land  ibr  25  or  3(> 


just  debt  cannot  be  a 
fraud  upon  ainother  credi- 
tor, (since  our  Act  of 
1812,)  because  it  cannot 
obstruct  his  remedy,  by  a  - 
sale  of  all  that  under  any 
circumstances  ought  to 
be  sold,  namely,  the  deb- 
tor's whole  interest  in  the 
premises.     Ibid, 

GRANT. 
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years*  but  has  also  claim« 
ed  it  and  exercised  acts 
of  dominion  and  owner- 
ship over  it,  up  to  a  well 
denned  boundary,  for  that 
and  a  longer  time,  this  is 
altogether  evidence  to  be 
left  to  the  jury*  to  presume 
a  grant  of  the  land  to  the 
person  and  of  convey- 
ances to  those  claiming 
under  him,  who  so  held 
the  possession.     Wallace 

V.  maxwdU  ^^\ 

2.  At  common  law,  land 
covered  by  water,  was  the 
subject  of  grant,  except 
where  the  tide  ebbed  and 
flowed,  and  so  it  was  in 
this  State  in  the  year  1830, 
the  former  legislative  re- 
strictions having  been  re- 
j>eal€d  by  the  Act  of  1839, 
and  not  re-enacted  until 
the  Session  of  1839-40. 
Hatfield  v.  Grimstead,  139 

GUARDIAN  AND  WARD. 

A  was  appointed  a  guardian 
to  certain  infants  at  Feb- 
ruary Term,  1833,  of  the 
County  Court,  and  so  con- 
tinued until  Alay  Term, 
184K  During  this  time 
he  never  renewed  his 
bonds  as  required  by  law. 
The  first  renewal  should 
have  been  at  February 
1836  and  the  second  at 
February  1839.  In  Au- 
gust 1837,  W.  W.  was  ap- 
pointed Clerk  and  issued 
no  notice  to  the  Guardian 
to  renew  his  bonds ;  Held^ 
that  the  Clerk  and  his 
sureties  were  responsible 


for  this  neglect  and  we  to 
bound  to  make  compensa* 
tion  to  the  orphans  for  any 
loss  they  sustained  there- 
by.   State  V.  Watson,  289 

HIGHWAY. 

1.  A  wharf,  simply  as  such 
and  not  being  a  part  of  a 
street,  is  not  a  public  high- 
way. State  V.  Cowan^  239 

2.  The  County  Court  has 
full  power  to  order  the 
laying  out  of  public  roads; 
but  none  to  lay  them  out. 
The  last  power  is  given 
to  a  jury.  Welchv.Piercy. 

365 

3.  The  Court  has  the  power 
to  decide,  whether  the 
public  convenience  re- 
quires the  laying  out  of  a 
road,  and  to  order  a  jury 
for  the  purpose  of  laying 
it  out ;  but  it  has  no  pow- 
er, except  as  to  the  tenninif 
to  direct  the  jury  or  any 
one  else,  how  it  shall  run, 
that  being  the  exclusivA 
province  of  the  jury,  their 
verdict  being  of  course 
subject  to  the  judgment  of 
the  Court,  whether  it  shall 
be  received  or  not.     Ibid. 

4.  An  order  of  the  Court  di- 
recting how  a  road  shall 
be  run  and  opened  does 
not  justify  an  overseer* 
who  acts  under  it,  and  he 
is  liable  to  an  action  bv 
the  party  grieved.    Ibid. 

INDICTMENT. 
1.  Where  on  the  trial  of  an 
indictment  for  murder,  the 
prisoner's  counsel  object- 
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ed,  that  the  name  of  the 
deceased  as  mentioned  in 
the  indictment  was  not 
his  true  name,  that  was  a 
fact  to  be  tried  by  the 
jury.  State  v.  AngeU  27 
S.  The  purpose  of  setting 
forth  tne  name  of  the  per- 
soiit  on  whom  an  offence 
has  been  committed,  is 
to  identify  the  particular 
fact  or  transaction,  on 
which  the  indictment  is 
founded,  so  that  the  ac- 
cused may  have  the  bene- 
fit  of  an  acquittal  or  con- 
viction, if  accused  a  se- 
cond time.  The  name  is 
generally  required  as  the 
best  mode  of  describing 
the  person ;  but  he  may 
be  described  otherwise,  as 
by  his  calling  or  the  like, 
if  he  be  identified  thereby 
as  the  individual  and  dis- 
tinguished from  all  others, 
and  if  the  name  be  not 
known,  that  fact  may  be 
stated  as  an  excuse  for  o- 
mitting  it  altogether.  Ibid. 

3.  In  an  indictment  under 
the  Statute,  Ilev.  Stat.  ch. 
34,  sec.  48,  for  maiming 
by  biting  off  an  ear,  it  is 
not.  necessary  to  state 
whether  it  was  the  right 
or  left  ear.  State  v. 
Greene^  39 

4.  An  indictment,  which 
charges,  that  '*  A.  B.  and 
G.  &c.  with  force  and 
arms,  Cslc.  unlawfully, 
riotously,  and  routously 
did  assemble  together,  to 
disturb  the  peace  of  the 
State,  and  aid,  then  and 


there,  being  so  assembled 
and  gathered  together, 
make  a  great  noise  and 
disturbance  in  and  near 
the  dwelling  house  of  one 
W.  S,  proclaiming  that 
the  said  W.  S.  and  his 
wife  were  persons  of  color, 
oSering  them  for  sale  at 
auction  and  calling  them 
vulgar  and  opprobioua 
names,  all  of  which  was 
done  in  a  loud  voice,  so 
that  the  same  could  be 
heard  at  a  great  distance, 
to  the  great  damage  and 
terror  of  the  said  W.  S. 
and  wife  and  the  common 
nuisance,  &io.**  does  not 
charge  any  criminal  of- 
fence, inasmuch  as  it  does 
not  state  that  the  said  W. 
S.  or  his  wife  was  in  the 
house  at  the  time.  State 
V.  Hathcock,  52 

5.  Every  indictment  is  a 
compound  of  la  wand  fact, 
and  must  be  so  drawn, 
that  the  Court  can,  upon 
its  inspection,  be  able 
to  perceive  the  alleged 
crime.    Ibid. 

6*  The  defendant  was  in- 
dicted and  convicted  upon 
the  following  indictment, 
to- wit : 

''State  of  NorthCarouna,  ) 
Greene  County,      \ 

Superior  Court  of  Law,  Fall 
Term,  1846. 

The  jurors  for  the  State  up- 
on their  oath  present,  that 
John  Patterson,  late  of 
the  County  of  Greene,  on 
the  1st  day  of  August, 
1845,  and  on  divers  other 
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days  and  times  between 
that  day  and  the  day  of 
the  taking  of  this  inquisi- 
tion with  force  and  arms, 
at  and  in  the  County 
aforesaid,  did  keep  and 
maintain  a  certain  com- 
mon ill  governed  and  dis- 
orderly  house,  and,  in  his 
said  house,  for  his  own 
lucre  and  gain,  certain 
persons,  as  well  free  as 
slaves,  to  frequent  and 
come  together,  then  and 
on  the  said  other  days  and 
times,  there  unlawfully 
and  wilfully  did  cause 
and  procure,  and  the  said 
persons  in  his  said  house 
at  unlawful  limes,  as  well 
in  the  night  as  in  the  day, 
then  and  on  the  said  other 
days  and  times  there  to 
be  and  remain,  drinking, 
tippling,  and  misbehav- 
ing themselves  unlawfully 
and  wilfully  did  permit 
and  doth  permit  to  the 
great  damage  and  com- 
mon nuisance  of  all  the 
citizens  of  the  State  there 
inhabiting,  residing  and 
passing,  to  the  evil  exam- 
ple of  all  others  in  like 
case  appending,  and  a- 
gainst  the  peace  and  dig- 
nity of  the  State."  Upon 
motion  in  arrest  of  judg- 
ment, held  that  this  indict- 
ment did  charge  a  crimin- 
al offence,  and  that  it  was 
not  necessary  to  set  out 
farther  the  particulars,  as 
the  names  of  the  parties, 
&x;.,  though  these  particu- 
lars might  be  given  in  evi- 


dence on  the  trial.  State 
V.  Patterson,  70 

7.  In  an  indictment  for  lar- 
ceny, when  the  property 
stolen  is  alleged  to  be  the 
property  of  A.  B.,  and  that 
the  defendant  ^  did  felon- 
iously steal,  take  and  car- 
ry away  the  said  proper- 
ty," this  is  a  sui&cient  de* 
scription  of  the  offence.  It 
is  not  necessary  to  state, 
that  the  property  stolen 
was  then  actually  in  the 
possession  of  the  said  A. 
B.  or  that  it  was  actually 
taken  out  of  his  posses- 
sion, the  law  implying  his 
possession  from  his  owner- 
ship^    State  V.  Gallinun-e^ 

147 

S.  An  indictment  for  steal- 
ing a  hog  is  well  support- 
ed by  shewing  that  the 
defendant  stole  a  shoat. 
State  V.  Godet,  210 

9.  Where  an  indictment  al- 
leges the  property  stolen 
to  be  the  property  of 
Elizabeth  Moore,  and  the 
evidence  shews  it  was  the 
property  of  a  woman  call- 
ed Betsey  Moore,  it  must 
be  lefl  to  the  jury  to  de- 
cide whether  the  person 
so  described  was  known 
by  both  names.     Ibid. 

10.  In  such  an  indictment, 
the  christian  and  surname 
of  the  party  injured,  if 
known,  must  be  stated ; 
and  the  name  so  stated 
must  be  either  the  real 
name  or  that  by  which  he 
is  usually  known  ;  either 
is  sufficient.     Ibi<L 
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11.  An  indictment  for  high 
way  robbery  may  charge 
either  that  the  robbery 
was  committed  ir  the 
high-way  or  that  it  was 
committed  near  the  high- 
way.   Stale  V.  Anthony, 

234 

12.  An  indictment  for  high- 
way robbery,  which  char- 
ges that  the  property  was 
taken  from  the  person  and 
against  the  will  of  the 
owner,feloniouslyand  vio- 
lently, is  sufficient.  Slate 
V.  Cowan,  239 

13.  In  an  indictment  for  al- 
tering the  mark  of  a  cat- 
tle-beast, it  is  not  neces- 
sary to  set  forth  the  origi- 
nal mark  nor  in  what 
manner  the  alteration 
was  made.  Slate  v.  O'- 
Neal  251 

14.  An  indictment  for  tra 
ding  with  a  slave  in  the 
day  time,  by  selling  him 
spirituous  liquor,  must 
negative  an  order  of  the 
owner  or  manager,as  well 
as  a  delivery  for  the  ow- 
ner.'-^  State  y*  Miller^  275 

15.  But  an  indictment  for 
selling  spirituous  liquor 
to  a  slave  in  the  night 
time,  need  not  contain 
such  a  negation,  for  the 
offence  is  complete,  whe- 
ther the  slave  had  a  writ- 
ten permission  from  his 
owner  or  not.    Ibid. 

16.  Upon  conviction  on  an 
indictment  containing  se< 
veral  counts,  one  of  which 
is  good  and  the  others  bad,  I 
judgment  must  be  render*  ( 


ed  for  the  State  upon  the 
good  count.    Ihid. 

INFANT. 
Where  an  infant  purchased 
land  and  gave  his  note 
for  the  purchase  money, 
and,  after  he  became  of 
age,  continued  in  posses- 
sion of  the  land  and  pro- 
mised to  pay  the  note ; 
Held,  that  this  was  a  con* 
firmation  of  the  contract 
b}'  the  infant,  after  he  be- 
came of  age,  and  he  and 
his  representatives  were 
bound  by  it.  Arm  field  y. 
Tate,  258 

JURISDICTION. 
The  State  can  bring  an  ac- 
tion in  the  Superior  Court 
on  a  bond  payable  to  her- 
self for  a  sum  less  than 
one  hundred  dollars.  State 
V.  Garland,  48 

JURORS. 
1.  In  forming  a  jury  in  the 
trial  of  an  indictment  for 
murder,  the  prisoner  chal- 
lenged a  person,  tendered 
as  a  juror,  because  he  was 
not  indifferent  for  him. 
To  sustain  the  challenge 
before  the  Court,  the  pris« 
oner  offered  that  person 
as  a  witness,  and  being 
sworn  he  stated  *'  that  he 
had  formed  and  expressed 
an  opinion  adverse  to  the 
prisoner,  upon  rumors 
which  he  had  heard ;  but 
that  he  had  not  heard  a 
full  statement  of  the  case, 
and  that  his  mind  was  not 
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no  made  up  as  to  prevent 
the  doing  of  impartial 
justice  to  the  prisoaer.'' 
Held  thatt  upon  this  evi- 
dence, the  Court  might 
find  that  the  juror  was 
indiflferent,  and  having  so 
found  as  a  matter  of  fact, 
the  Supreme  Court  cannot 
revise  theirdecision.  State 
V.  Ellington,  61 

2.  On  the  trial  of  an  indict- 
ment against  a  slave  for 
a  capital  ofience^it  is  good 
cause  of  challenge  on  the 
part  of  the  State  to  one 
called  as  a  juror,  that  he 
is  nearly  related  to  the 
owner  of  the  slave*  as  it 
would  be  on  the  part  of 
the  prisoner  that  a  juror 
was  a  near  relative  of  the 
prosecutor.  State  v.  An- 
thony, 234 

JUSTICES'    JURISDIC- 
TION. 
].  An  account  in  the  follow- 
ing words,  to-wit : — 
•*Sold  to  Samuel  G.  Watson, 
this    6th    of    December, 
1844,  1€3  Turkies  at  one 
dollar  a  pair,         876  50 
211  chickens  at  12 
1-2  cents  each,    26  38 


•102  88 
Payable  in  Corn  at 
one  dollar  sixty 
cents,  within  sixty 
days,  to  deliver  the 
Corn  in 

Credit  this  account 
fifty  shillings,  5  00 

•97  88 


Signed, 

J.  G,  Watson,  Jr." 

Is  not  a  liquidated  account 
within  the  meaning  of  our 
Act  of  Assembly,  giving 
jurisdiction  to  a  single 
justice,  of  liquidated  ac- 
counts above  sixty  and 
under  one  hundred  dol- 
lars.   Midgett  V.  Watson. 

143 

2.  A  liquidated  accounti  un« 
der  this  Act,  means  one 
in  which  the  debt  is  ad* 
justed  and  the  balance 
stated,  without  the  neces* 
sity  of  having  recourse  to 
extrinsic  evidence.    Ibid, 

3*  Where  a  judgment  was 
rendered  in  October  1838 
by  a  magistrate,  upon  a 
return  of  the  constable  on 
the  warrant  "executed,*' 
but  not  having  the  name 
of  the  constable  signed  to 
the  return ;  Held,  that  this 
judgment  was  not  void^ 
for  the  want  of  the  signa- 
ture of  the  constable  to 
the  return  on  the  warrant. 
McElrath  v.  Butler,    308 

4.  And,  held  further,  that 
the  defendant  in  that 
judgment,  against  whom 
a  magistrate,  at  a  subse- 
quent time,  had  rendered 
judgment  upon  the  former 
judgment,  could  not  be  re- 
lieved from  the  last  judg- 
ment by  writ  of  recordari^ 
without  first  having  the 
prior  judgment  reversed* 
Ibid. 

5.  A  seal  is  not  required  to 
be  affixed  to  an  attach* 
ment  or  warrant  issued 
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by  &  Jastice  in  a  civil  case. 
Parker  v.  Gilreath^     400 

LEGACIES    AND   D& 
VISES. 

1.  When  a  legacy  is  given 
to  four  children  by  name* 
and  one  of  them  dies  in 
the  lifetime  of  the  testa- 
tor* his  legacy  is  lapsed 
and  must  go»  as  undis- 
posed property,  to  the  next 
of  kin  of  the  testator 
State  V.  Shannonbousef    0 

2.  A.  had  pot  into  tho  pos- 
session of  his  daughter  B. 
a  negro  woman  named  P. 
While  in  her  possession, 
she  had  two  children*  A. 
then  resumed  the  posses- 
sion and  continued  it  to 
his  death,  during  which 
time  P.  had  another  child, 
A.  afterwards  died  and 
among  other  things  be- 
queathed as  follows :  **l 
give  and  bequeath  to  my 
daughter  B.  all  the  pro- 
perty I  have  heretofore 
possessed  her  with,  ex- 
cept negro  woman  P. 
which  I  lend  to  her  during 
her  life,  and  after  her 
death  the  negro  woman 
P.  and  all  her  increase  to 
be  equally  divided  among 
my  daughter  B's.  chil- 
dren.^ The  executors  as- 
sented to  the  legacy.  Held 
that,  after  the  death  of  B. 
her  children  could  not  re- 
cover by  petition  any  of 
these  negroes ;  ^V^^  be- 
cause as  to  the  negro  wo- 
man P.  the  legal  estate 
had  vested  in  them  and 


they  might  recover  by  ac- 
tion at  law.  Secondly^ 
because  as  to  the  issue  of 
P.  born  before  the  '.e$ta« 
tor's  death,  they  did  not 
pass  under  the  will  to  tho 
children  of  B.  Hurdle  v. 
Reddick,  87 

3.  '^Increase'*  in  the  bequest 
of  a  female  slave  means 
only  the  increase  born  af- 
ter the  testator's  death ; 
unless  where  upon  an  ap- 
parent intent  to  include 
issue  born  after  the  mak- 
ing of  the  will,  or  even 
that  before,  by  any  words 
of  reference  to  a  period* 
from  which  the  birth  of 
the  issue,  that  is  to  pass, 
shall  be  counted.    Ibid. 

4.  A  testator  devised  to  hia 
wife  during  her  life  or 
widowhood  all  his  estate 
except  what  he  should  by 
his  will  otherwise  dispose 
of.  He  then  gives  certain 
property  to  his  children  to 
be  theirs  at  Au  decease. 
Then  comes  this  clause : 
*'  Also,  at  the  decease  of 
my  wile,  I  give  to  my  son 
G.  my  man  Stephen,  and 
to  my  son  L.  my  man 
Charles.  Also  I  give  and 
bequeath  to  my  son  L. 
W.  all  my  lands,  &c."  (on 
which  he  had  previously 
given  his  wife  a  life  es- 
tate.) ''Also  unto  my  son 
L.  W.  I  give  my  two  boys 
Dick  and  David  with  their 
mother."  Held,  that  these 
negroes  did  not  pass  im- 
mediately  to  L.  W.  but 
only    in    remainder    af- 
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ter  the  death  or  marriage 
of  the  widow.  Sherrill  v. 
Eckard,  161 

5.  A  testator  devised  **  to 
my  grandson  J.  iS.,  son  of 
S.  S.  the  tract  of  land  I 
now  live  on,  with  the  re- 
serve and  privilege  of  my . 
son  S.  S.  the  father  of  the  / 
said   J.   having  the    fullj 
privilege  of  the  said  land, ; 
and  all  the  profits  arising 
therefrom  during  his  na- 
tural life."    In  a  subse- 
quent clause  he  says,  **  1 
further  give  and  bequeath 
all  my  lands,  that  I  am 
seized  and  possessed  of  at 
this  time,  or  the   profits 
arising  therefrom   to  my 
beloved  wife,  during  her 
natural  life  or  widowhood, 
then  for  it  to  fail  back  to 
to    said    heir    as   above 
mentioned."    Sullivan  v. 
Rags  J  ale,  194 

6.  Held,  that,  even  if  J.  S.  \ 
be  the  heir  intended  in 
the  second  clause  of  the 
will,  yet  he  could  only 
take  the  lands,  subject  to 
the  reservation  in  the  first 
clause  of  a  life  estate  to 
his  father,  and  that  he 
could  not  bring  an  action 
to  recover  the  lands  in  the 
lifetime  of  the  father.  Ibid. 

7.  A  testator  bequeathed  to 
A.  B.  as  follows :  I  give 
and  bequeath  unto  my 
daughter  Elizabeth  Coon, 
during  her  natural  life,  at 
the  end  of  which  to  the 
only  heirs  of  her  body,  one 
negro  girl  named  Riab, 
this  to  the  aforementioned  \ 


to  them  and  their  heirs 
forever."  Held,  that  as 
this  disposition,  if  applied 
to  land,  would  have  crea- 
ted an  estate  tail,  it  gives 
the  absolute  property  in 
the  slave  to  Elizabeth 
Coon,  there  being  nothing 
in  the  other  parts  cf  the 
will  to  shew  that  the 
words,  "heirn  of  the  bod}'," 
meant  ''children."  Cooji 
V.  Rice,  217 

8.  A  by  will  in  1786,  devis- 
ed to  his  son  R  a  traet  of 
land  and  then  proceeded 
as  follows :  **  And  my 
desire  is,  if  my  son  R  die 
without  heir  lawfully  be- 
gotten of  his  body,  for  it 
to  be  sold«and  equally  di- 
vided between  his  own 
sisters."  Held,  that  the 
limitation  over  was  too 
remote,  and  that  estatrs 
tail  having  by  the  Act  of 
1784  been  converted  into 
fee  simple  estate,  the  son 
R  took  an  absolute  estate 
in  fee  simple  in  the  land 
devised.  Hollowall  v.  Kor- 
negay,  261 

LIMITATIONS,STATUTE 

OF,  AND  PRESUMP* 

TIONS. 

1.  If  in  reply,  to  the  plea  of 
an  executor  of  the  Act  of 
1789,  limiting  the  time 
within  which  actions  shall 
be  brought  against  execu* 
tors,&c.  the  plain tifi*  wish- 
es to  avail  himself  of  the 
proviso  in  that  Act,  that 
he  was  requested  by  tho 
executdr  not  to  sue,  he 
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must  state  the  fact  in  a 
special  replication.  Hub- 
bard V.  marsh,  204 

2.  Wliere  it  appeared  that 
payments  were  indorsed 
on  the  bond»  declared 
upon,  subsequently  to  the 
death  of  the  testator,  but 
it  did  not  appear  by  whom, 
this  afforded  no  evidence 
that  the  executor  had  re- 
quested delay.    Ibid. 

3.  A  surviving  obligor  can- 
not continue  or  revive  the 
liability  of  the  estate  of  a 
deceased  obligor  by  par- 
tial payments,  obtaining 
indulgence  or  other  means, 
so  as  to  repel  the  opera- 
tion of  that  Statute.    Ibid. 

4.  In  an  action  on  a  bond 
for  960,  payable  to  two 
attomiesi  for  attending  to 
a  suit,  which  bond  had 
been  doe  more  than  twen- 
ty years,  the  defendants 
relied  upon  the  presump- 
tion of  payment  or  satis- 
faction under  the  statute, 
from  the  lapse  of  time. 
To  rebut  the  presumption, 
the  plaintiff  proved,  that 
one  of  the  defendants  had 
recently  said  that  he  had 
paid  one-half  of  the  bond, 
and  the  other  half  was 
relinquished,  because  the 
attorney  to  whom  it  was 
payable,  had  neglected  to 
attend  to  the  suit.  JEfeU, 
that  these  declarations 
were  not  sufficient  to  re- 
bat  the  presumption.  Hen- 
ry V.  Smithy  348 

5.  A  payment  made  by  one 
of  the  makers  of  a'promisr 
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sory  note,  within  three 
years,  will  take  the  debt 
out  of  the  statute  of  limi* 
tations  as  to  all.  Davis 
V.  Coleman,  424 


MALICIOUS  PROSECU- 
TION.      ^ 

1.  In  an  action  for  malicious 
prosecution,  where  proba- 
bable  cause  is  alleged,  it  is 
the  duty  of  the  Court  to 
direct  the  jury,  that,  if 
they  find  certain  facts 
from  the  evidence,or  draw 
from  them  certain  other 
inferences  of  fact,  there  is 
or  is  not  probable  cause ; 
thus  leaving  the  questions 
of  fact  to  the  jury,  and 
keeping  their  effect,  in 
point  of  reason,  for  the 
decision  of  the  Court  as  a 
matter  of  law.  Beale  v. 
Roberson,  280 

2.  In  an  action  for  a  mali- 
cious prosecution,  it  is  suf- 
ficient, in  order  to  prove 
the  prosecution  termina- 
ted, to  shew  that  the 
plaintiff  was  bound  to  ap- 
pear at  a  term  of  a  Court 
to  answer  a  criminal 
charge,  that  he  did  appear 
and  was  not  rebound. 
Much  more  is  it  so,  when' 
the  Solicitor  for  the  State 
makes  an  entry  on  the 
docket,  that  he  does  not 
think  the  evidence  suffi* 
cient  to  convict.  Riee  v. 
Ponder,  990 

3.  It  is  not  a  suflicient  de- 
fence  to  an  action  for 
a  malicious  prosecolkiny. 
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that  the  defendant  really 
believed  the  plaintiiT  guil- 
ty of  the  crime,  with 
which  he  charged  him, 
but  he  must  prove  facts  ^ 
and  circumstances,  which  < 
would  induce  a  reasona- 
ble suspicion  of  the  guilt 
in  the  minds  of  unpreju-r 
diced  and,  at  least,  or- 
dinarily intelligent  per- 
Ibid. 


PARTITION. 
1.  The  act  of  1820  {Rev.  St. 
ch.  85,  sec.  18,)  for  the  par- 
tition of  slaves  or  other 
personal  chattels  applies 
only  to  a  plain  legal  ten- 
ancy in  common,  and  not 
at  all  to  a  suit  against  an 
executor  for  negroes,  as 
parts  of  a  legacy  to  two 
or  more  persons  in  com- 
mon.    Amis  y.  Amis,  219 


sons. 
4.  Ifthe  truth  of  the  charges  (2.  In  this  latter  case  the 
made  in  a  libel,  when  the  \     rights  of   the  claimants 
libeller  has  been  prosecu*  [ 
ted  for  it,  will  justify  him  ; 
in  bringing  an  action  for  | 
malicious  prosecution,  the  ( 
charges  ought  to  be  proved  ( 
to  be  strictly  true  by  plain  ^^ 
and  full  evidence.    John-j 
ston  V.  LancCf  4i8f 
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1.  An  executor  or  adminis- ) 
trator  has  a  right  to  a^ 
remedy  by  petition,  under  ' 
the  Act,  Rev.  Stat.  ch.  74, ) 
to  recover  dama'4es  for^ 
the  overflowing  by  a  mill  \ 
pond  of  his  testator's  or  ( 
intestate's  land  in  the  life- ; 
time  of  such  testator  or) 
intestate.  Howcott  v.  \ 
Warren^  20 } 

2.  A  remedy  by  petition,  un 


cannot  be  ascertained,  un- 
til the  administration  has 
been  closed,  or  all  the  ac- 
counts have  been  taken  ; 
and  the  executor  is  pro- 
ceeded against  in  his  char- 
acter of  a  trustee  for  the 
legatees.  Ibid* 
{  3.  The  Court  will  not  enter- 
tain suits  for  the  separate 
parcels,  which  constitute 
the  mass  or  residue  of  an 
estate ;  but,  in  order  to 
avoid  an  unnecessary  mul- 
titude of  suits,  requires 
that  the  suit  should  be  so 
brought,  as  to  take  all  the 
accounts  and  distribute 
the  whole  estate  by  the 
decrees  that  may  be  made 
therein.     Ibid. 


PARTNERS. 


der  the  Act  of  Assembly,  s  1.  If  one  partner  purchase 
Rev.  Stat.  ch.  74,  to  re-  (     goods,  ostensibly  for  the 


cover  damages  for  over- 
flowing land  by  a  mill 
pond,  may  be  had  against 
the  executors  or  adminis- 
trators of  the  person  who 
committed  ^  the  injury. 
HotvcQtt  V.  Coffield. 


firm,  but  in  truth  for  him- 
self, the  firm  is  bound  in 
the  same  manner  as  it 
would  be,  if  the  partner 
had  borrowed  money  for 
the  firm  and  misapplied  it* 
Dickson  V.  Alexandtr,     4 
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Where  two  partners  en- 
tered into  a  covenant  that 
one  of  them  should  re- 
ceive a  salary  for  manag- 
ing the   business :  Held, 
that  this  salary  must  bv^ 
paid  out  of  the  partner- '( 
ship    funds.     Weaver   v.  \ 
Upton,  458  \ 


PAYMEiNT. 
To  make  specific  articles  ^ 
payments,  they  must  be  i 
received  as  payments,  or  < 
by  subsequent  agreement  ^ 
they  must  be  applied  as^ 
payments.  Ijocke  v.  An- 1 
drcs,  159  i 


PRACTICE  AND  PLEAD- 
ING. 

1.  The  Act  of  Assembly  re- 
straining Judges  from  ex- 
pressing to  the  jury  an 
opinion  as  to  the  ''facts " 
of  the  case,  only  applies ; 


signed.     State  v.    Valen* 
tine,  141 

3.  The  Supreme  Court  will 
take  no  notice  of  mistakes 
by  the  jurv  in  the  Court 
below,  whether  or  not 
they  find  against  the  facts 
or  the  law.  State  v.  Oallu 
[     more,  147 

;  4.  The  jurisdiction  of  the 
Supreme  Court  is  confined 
to  matters  of  law,  ad- 
judged by  the  Judge  of 
the  Court  below,  and,  to 
ascertain  what  matters  of 
law  were  so  adjudged, 
they  look  to  the  case 
stated,  which  is  in  the  na- 
ture of  a  bill  of  excep- 
tions. Ibid. 
5.  Yet  upon  a  motion  in  ar- 
rest of  judgment,  the  Su- 
preme Court  will  look  into 
the  whole  record,  and,  if 
they  find  error,  will  so  de« 
ctde.     Ibid. 


to  those  ''facts,"  respect-  6.  In  an  action  of  debt  upon 
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ing  which  the  parties  take 
issue  or  dispute,  and  on^ 
which  as  having  occurred  | 
or  not  occurred,  the  im-  ( 
puted  liability  of  the  de-  \ 
fendant  depends.  State  v.  ^ 
Angel,  27 

When  the  Attorney  Gen- 
eral, upon  an  appeal  by 
the  defendant  on  anein- 
dictment,      informs     the 
Court,  that  he  has  looked 
into  the  record  and  that 
he  consents  that  the  venire  \ 
de  novo  prayed  for  should ) 
be  granted,  the  Court  will  s  7. 
of  couiie  grant  the  venire 
de  novo,  without  examin- 
ing into  the   errors    as- 


a  bond,  where  the  defen- 
dant has  pleaded  several 
pleas,  and  among  others 
the  plea  of  nan  est  factum^ 
and  the  jury  find  all  the 
pleas  in  favor  of  the  de- 
fendant, this  Court  is  con- 
cluded by  that  verdict  and 
cannot  inquire  into  the 
instructions  of  the  Court 
below,  as  to  the  other 
pleas,  whether  those  in- 
structions were  erroneous 
or  not.    Doub  v.  Houser, 

167 
Where  the  plaintiff*,  at 
the  commencement  of  a 
suit,  has  given  surety  for 
its  prosecution,  it  is  not 
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competent  afterwards  for  - 
the  Court,  on  his  petition,  > 
to  allow  him  to  prosecute  > 
in,  forma  pauperis^  though  ^ 
the  defendant  objected  to  j 
the  surety  and  obtained  a ) 
rule  that  further  surety^ 
should  be  given  or  the  suit  \ 
should  be  dismissed.  Hoi- , 
drr  V.  Jones,  191 , 

d«  The  Court  ought  either  to  \ 
have  dismissed  the  suit,; 
according  to  the  rule,  or^ 
to  have  made  an  order  on/ 
the  plaintiff's  petition/ 
permitting  him  to  carry ^ 
on  his  action,  without  giv-  ^ 
ing  iurther  security.  Ihid.  ^ 

9.  The  Court  could  not  dis-j 
charge  the  first  sureties  ( 
from  their  responsibilities, '( 
without  the  consent  of  the  i 
defendant-    Ibid.  I 

10.  A  plea,  that  the  amount  ^ 
claimed  by  the  plaintiff) 
together  with  the  costs  j 
then  due,  had  been  ten-/ 
dered  to  him  since  the 
commencement  of  the  suit, 
!«»  as  a  plea,  no  bar  to  the) 
plaintiff's  action,  though) 
the  money  has  been  paid 
into  Court  under  that  plea. 
Murray  v.  Windlepf    201 

1 1.  The  proper  course,  when 
no  tender  has  been  made 
before  action  brought,  is 
for  the  defendant  to  move 
the  Court  that  he  may 
be  permitted  to  pay  into 
Court  the  amount  he  ad- 
mits to  be  due.  If  the 
plaintiff  agrees  to  receive  ^ 
this  amount  in  full  of  his  < 
claim t  the  suit  is  at  an  { 
«nd  and    the   defendant 


pays  the  costs.  If  the 
plaintiff  prefers  going  on 
to  trial,  and  ho  does  not 
recover  more  than  the  a- 
mount  so  admitted,  he  is 
liable  for  the  costs  in- 
curred subsequently  to  the 
payment  into  Court.  Ibid. 

12.  A  special  verdict  is  in 
itself  a  verdict  of  guilty, 
as  the  facts  found  in  it  do 
or  do  not  constitute  in 
law  the  offence  charged. 
There  is  nothing  to  do  on 
it  but  to  enter  a  judgment 
thereon  for  or  against  the 
accused,  unless  the  Court 
should  deem  the  verdict, 
as  found,  not  to  be  sus- 
tained by  the  evidence, 
when  they  may  set  it  aside 
and  order  a  ventre  de  novo. 
State  v.  Moore,  228 

1 3.  A  judgment  on  a  special 
verdict  leaves  the  matter 
of  law  distinctly  open  to 
review  in  a  higher  Court. 
Ibid. 

14.  But  when  the  Court  sets 
aside  a  special  verdict,  as 
they  may  do,  they  cannot 
of  themselves  enter  a  gen- 
eral verdict  of  guilty  or 
not  guilty.  That  must  be 
done  by  a  new  jury.  Ibid, 

15.  If  done  by  the  Court,  it 
id  a  mistrial.     Ibid. 

16.  A  defendant;  in  his  ex- 
ception, must  shew  some 
error  to  his  prejudice ; 
otherwise  this  Court  will 
not  set  aside  the  verdict 
of  the  j  ury.  Slate  v.  Cow* 
an,  289 

17.  Tliere  is  no  obligation 
on  a  Judge  to  interrupt 
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counsel  in  stating  their 
conclusions,  either  oflaw 
or  fact.  It  is  the  right 
and  the  duty  of  the  presi- 
ding Judge,  if  counsel 
state  facts  as  proved,  upon 
which  no  evidence  has 
been  given,  to  correct  the 
mistake,  and  he  may  do  it 
at  the  momenf,  or  wait 
till  he  charges  the  jury — 
perhaps  the  most  appro- 
priate time.  Stale  v.  O'- 
Neal, 251 
IS.  An  omission  on  the  part 
of  a  Judge  to  instruct  the 
jury  on  a  particular  point, 
if  no  instruction  be  asked 
from  him  on  that  point,  is 
not  error.    Ibid. 

19.  The  plea  of  not  guilty 
to  an  action  of  trespass  on  )^ 
the  person,  merely  denies  ^ 
that  he  committed  any  \ 
trespass  at  all.  Meeds  v. 
Carver,  213 

20.  If,  in  such  an  action,  the 
defendant  hath  matter  of) 
justification,  he  cannot  I 
give  it  in  evidence  under  ■ 
the  general  issue,  but 
must  plead  it  specially. 

Ibid.  ^ 

21.  The  County  Court  has 
no  power  to  reverse  a 
judgment*  rendered  at  a 
preceding  term.  Ramsour 
v.  Raper,  346 

22.  Where  a  Judge  told  the 
jury  in   his  charge,  that 
they  must  find  for  one  of 
the   parties,  unless   they< 
believed  his  witness  had> 
committed    perjur)%   the  > 
charge    was     erroneous,  (. 
because  the  credit  of  the 


witness  was  a  matter  for 
the  jury,  not  for  the  Courts 
and  the  witness  might 
have  been  mistaken,  and 
not  guilty  of  perjury. 
State  V.  Thomas,  381 

23.  This  Court  cannot  a^t 
upon  affidavits  offered  in 
the  Court  below.  It  is  the 
province  of  that  Court  ex- 
clusively to  determine  the 
facts,  and  the  Supreme 
Court  can  only  review  so 
much  of  the  judgment,  as 
involves  matters  of  law, 
strictly.  lihineliardl  v. 
Potts,  403 

24.  A  defendant,  who  issued 
upon  a  judgment,  obtained 
before  a  Justice  of  the 
Peace,  has  no  right  to 
plead  that  he  was  an  in- 
fant, when  that  judgment 
was  rendered.    Ludwick 


v.  Fair, 


422 


25.  A  judgment  by  a  Jus- 
tice of  the  Peace,  though 
not  a  matter  of  record,  de- 
termines, between  the 
parties,  their  respective 
rights  in  the  matter  of 
controversy.  Neither  paivt 
ty  can,  in  a  subsequent 
proceeding  to  inforce  it, 
deny  or  contest  the  mat- 
ters of  fact,  ascertained  by 
it.     Ibid. 

26.  Where  a  warrant  is  is- 
sued against  three,  and  re- 
turned *'executed,"andthe 
judgment  is  against  the 
''defendant"  in  the  singu- 
lar, and  so  also  is  the  entry 
in  the  stay  of  execution, 
and  especially  where  the 
Justice,  who  rendered  the 
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jud^ineut,  was  himself  a  • 
party  defendaDt,  it  cannot  ^ 
be  determined  by  the  Court  < 
against  whom  the  judg- ) 
ment  really  was.  Thomas  \ 
V.  Holcoftwe^  445  • 


PROCESSIONING. 

1.  A  report  ofa  processioner 
is  radically  defective, 
which  does  not  state,  with 
precision,  the  claims  of 
the  respective  parties,  so 
as  to  shew  what  lines 
were  disputed  or  how  far 
they  were  disputed.  Hoyle 
V.  Wilson,  466 

2.  The  important  and  con- 
clusive eQect  given  by  the 
statute  in  relation  to  pro- 
cessioning, whereby  two 
inquisitions  of  the  proces- 
bioner  vest  an  absolute 
title,  requires  the  Court  to 
view  the  proceedings  with 
a  vigilant  eye,  that  no  in- 
jury may  accrue  from  tol- 
erating an  undue  laxity 
in  the  proceedings.    Ibid, 

RECORDARL 

].  When  a  recordarij  ac- 
cording to  the  common 
practice  in  our  State,  is 
brought  with  a  view  to 
have  a  new  trial  upon  the 
facts,  as  it  is  a  favor,  in 
the  nature  of  an  extension 
of  the  power  of  appeal,  it 
must  be  applied  for  spee- 
dily, and  any  delay,  after 
the  earliest  period  in  the 
party's  power  to  apply, 
must  be  accounted  for. 
Webb  v.  Durham,         130 

U^  But  when  the  rccordari 


is  used  as  the  foundation 
for  reviewing  summary 
convictions,  or  other  pro* 
ceedings,  before  inferior 
tribunals  in  a  case  of  false 
judgment,  it  is  in  the  na- 
ture of  a  writ  of  error* 
and  in  fact  always  lies  as 
a  matter  of  righL  Ibid. 
3.  Where  the  recordari  is  to 
bring  up  the  proceedings 
in  a  case  of  forcible  entry 
and  detainer,  although 
the  plaintiff  may  have  en« 
tered  no  traverse  before 
the  Justice,  yet  he  shall 
be  permitted  to  assign  as 
many  errors  as  he  thinks 
proper.     Ibid. 

REGISTRATION. 
Where  the  purchaser  of  a 
slave  has  two  different 
places  of  residence  in  two 
different  counties,  the  reg- 
istration of  his  deed  in 
either  of  those  counties  is 
sufficient.  Carter  v.  Spen- 
cer, 14 

RELIGIOUS    SOCIETIES. 

1.  Where  a  conveyance  is 
made  to  A.  B.  and  C.  for 
a  certain  tract  of  land,  as 
trustees  for  the  Methodist 
Episcopal  Church,  a  suit 
of  trespass  quare  clausum 
f regit  may  be  brought  by 
A.  B.  and  C.  against  the 
wrongdoers,  though  they 
may  not  have  been  ap- 
pointed trustees  accord- 
ing to  our  Act  of  Assem- 
bly in  relation  to  the  ap- 
pointment of  trustees  by 
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religious    congregations. 
Wddker  v.  Fawcettf       '  44 

2.  The  title  is  vested  in 
them  individually  and 
they  may  recover  at  law, 
though  in  the  writ  and 
declaration  they  style 
themselves  ''  trustees." 
The  latter  word  may  be 
rejected  as  surplusage. 

Ihtd. 

3.  It  is  only  when  a  suit  is 
brought  by  persons,  who 
claims    as    "  successors," 
that  the  question  arises, 
whether  the  original  bar- 
gainees were  duly  chosen 
the  trustees  of  a  religious 
congregation,  and  wheth-  \ 
er  the  persons  suing  were  \ 
also  duly  chosen  trustees,  ( 
so  as  to  give  them  legally  ; 
the  character  of  "  succes-  \ 
sors"  to  the  former,  and  l 


thereby  vest  in  them  the 
title  to  the  property  .which 
is  necessary  to  support  an 
action.    Ibid, 


ROADS. 
See  HiciiwAvs. 


SEDUCTION. 
An  actioti  by  a  father  for  the 
seduction  of  his  daughter 
will  not  lie,  when  the 
daughter  is  of  full  age, 
and  not  living  in  her  fa- 
therms  family,  but  in  the 
actual  employment  of 
another  person,  though 
her  father  was  to  receive 
part  of  her  wages.  Mc- 
Daniel  v.  Edwards,     408 


SET  OFF. 

1.  The  plaintiff  commenced 
his  action  of  assumpsit  on 
the  3rd  of  July,  1846.  On 
the  13th  when  the  Court, 
to  which  the  action  was 
returnable  sat,  the  defen- 
dant pleaded  as  set*ofls 
certain  bonds  of  the  plain- 
tiff's due  the  3rd  of  July. 
On  these  bonds  the  defen- 
dant had  sued  out  war- 
rants against  the  plaintiff 
on  the  7th  of  July  and  re- 
covered judgments  on  the 
10th  of  July  1846.  Held. 
that  these  bonds  could  not 
be  introduced  as  set-offs, 
because  they  were  merged 
in  judgments  before  the 
plea  pleaded.  Mizell  v. 
Moore,  255 

2.  A  set-off  must  not  only 
bo  due  at  the  commence- 
ment of  the  suit,  but  must 
continue  to  be  due  in  the 
same  form,  when  pleaded. 
Ibid. 

3.  A.  had  collected  a  sum  of 
money  for  B  and,  being 
sued  tor  it  by  B's  admin- 
istrator, pleaded  only  the 
general  issue.  Held,  that 
A.  could  not  give  in  evi* 
dencc,  that  B.  had  lived 
with  him  and  that  the  ex« 
penses  of  her  maintenance 
amounted  to  more  than 
the  money  collected.  He 
should  have  pleaded  this 
as  a  set-off.  Donaho  v. 
Witherspoon^  351 

SHERIFF. 
1.  A  sheriff  is  bound  to  mark 
on    process    delivered  to 


J 
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him  the  true  day  on  which 
it  came  to  his  hands — 
otherwise  he  will  forfeit 
the  penalty  of  $100  im- 
posed by  an  Act  of  As- 
sembly, Rev.  Stat.  ch.  31, 
«ec.  43.  Hathaway  v.  Free- 
nutUf  109 

».  A  sheriff,  to  whom  a  writ 
has  been  delivered,  but 
who  goes  out  of  office  be- 
fore the  return  day  of  the 
%vrit  has  no  power  to  make 
the  return  on  it,  and  there- 
fore is  not  liable  to  a- 
inercement  for  not  doing 
so.  State  V.  Woodside,  296 

3.  It  is  the  duty  of  the  sheriff, 
going  out  of  office,  to  de- 
liver all  the  process  re- 
maining in  his  hands,  to 
his  successor.     Ibid. 

4.  Ajadgment  of  an  amerce- 
ment against  a  sheriff  is 
not  conclusive  against  the 
sureties  on  his  bond.  They 
may  show  that  the  judg- 
ment was  either  fraudu- 
lently or  improperly  ob- 
tained against  their  prin- 
cipal.   Ibid. 

5.  When  a  sheriff  returns, 
that  a  writ  came  to  his 
hands  *'  too  late  to  exe- 
cute,** the  writ  having 
been  delivered  to  him 
more  than  ten,  but  less 
than  twenty  days  before 
the  term  of  the  Court,  he 
is  liable  to  the  penalty  of 
five  hundred  dollars,  pre- 
scribed by  the  Statute, 
Rev.  Stat.  ch.  109,  sec.  18, 
for  making  a  false  return. 
Lemitt  v.  Freemanf      3 1 7 

6.  The  plaintiffs  sued  out 


a  writ  against  James 
Bowles,  which  was  re- 
turned "  non  est  inventus^ 
the  plaintiffs  in  their  joint 
names  may  sustain  an  ac- 
tion for  a  false  return,  as 
informers  or  as  the  parties 
grieved.  Hmiser  v.  Hamp- 
ton, 333 

7.  The  ignorance  of  a  she- 
riff's deput}',  who  makes 
a  false  return,  if  in  fact  it 
was  false,  does  not  excuse 
the  sheriff  from  the  penal- 
ty.    Ibid. 

8.  When  a  defendant  in  a 
writ  is  openly  and  at  large 
in  a  County,  non  est  inven- 
tus is  a  false  return  ;  and, 
if  he  cannot  be  taken  else- 
where, the  statute  re- 
quires, that  the  sheriff 
shall  go  to  his  place  of  re- 
sidence, before  he  makes 
that  return.    Ibid. 

9.  Ifa  sheriff,  who  has  me^n^ 
process  in  his  hands,  finds 
the  defendant  and  really 
endeavors  to  arrest  him, 
and  is  prevented  by  any 
sufficient  cause,  or  if,  af- 
ter arrest,  the  defendant 
is  rescued,  he  should  re- 
turn the  facts  in  excuse 
for  not  taking  the  body, 
and  not  return  generally 
non  est  inventus,  contrary 
to  the  fact.    Ibid. 

10.  Rescue  is  a  good  return 
in  excuse,  and  the  sheriff 
may  return,  that  he  did 
not  take  the  body,  because 
he  was  kept  off  by  force 
of  arms.    Ibid. 

11.  The  sheriffis  not  obliged 
to  summon  the  power  of 
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the   County   upon   mesne  f  2, 
process.     Ibid. 

12.  What  is  an  excuse  to  the 
sheriflf  for  not  making  an 
arrest  is  matter  of  law, 
after  the  facts  are  ascer- 
tained.   Ibid. 

13.  Where  a  sherifl''s  bond 
had  been  taken  in  1838o3. 
only  three  justices  of  the  < 
County  Court  being  pre-  \ 
senty  and  the  bond  wass 
only  for  84,000  instead  of  ^ 
aiO,000  as  required  by^ 
law ;  Held^  that  these  de- ) 

.   fects  were  cured  by  the^ 
Act  of  1844-5,  which  had  v 
a  retrospective,  as  well  as  4. 
a  prospective,  operation.! 
State  V.  JoneSf  359  ] 

14.  A  sheriff  and  his  sure-'; 
ties  in  his  official  bond  are ) 
not  bound  for  the  coliec- ) 
tion  cf  any  claim  put  in  ' 
his  hands  for  collection, ,' 
unless,  as  in  the  case  o(  ] 
constables,  the  claim  be^ 
within  the  jurisdiction  of 
a  Justice  of  the  Peace. ' 
Stale  V.  Long^  379  , 

Sec  Evidence — Execution.  ) 


Where  one  repeats  an 
oral  slander  and  gives  the 
name  of  his  informant,  he 
is  justified  or  not,  accord- 
ing to  the  qtio  animo  the 
charge  is  repeated  and 
propagated.  Johnston  v. 
Lance,  448 

In  the  case  of  a  written 
libel,  the  mention  of  the 
name  of  the  author,  or  the 
general  rumor,  of  the  li- 
bellous matter,  will  not 
excuse  or  justify  the  pub- 
lication of  such,  even  if 
the  author  or  the  rumor 
be  distinctly  proved.  Ibid. 
Where  a  person  charges 
another  with  perjury  and 
is  sued  in  an  action  for  the 
defamation,  it  is  not  suffi- 
cient for  him  to  prove  sim- 
ply, that  what  the  plaintiff 
swore  to  was  not  true,  but 
he  must  introduce  evi- 
dence to  convince  the  jury 
that  the  false  oath  was 
taken  corruptly.  Chan^ 
dler  V.  Robison,  480 


ISLANDER. 
1.  Where,  in  speaking  of  a 
trial  before  a  magistrate, 
in  which  the  plaintiff  had 
been  a  witness,  the  defen- 
dant said  that  ''he  (the 
plaintiff)had  sworn  false- 
ly,"  these  words  import 
that  the  plaintiff  had  com- 
mitted perjury  and  are,  in 
themselves,  actionable. 
Rhinehardt  v.  Potts,    403 


STATUTES. 
General  statutes  do  not  bind 
the  sovereign,  unless  ex- 
pressly mentioned  in  them. 
State  v.  Garland,  48 


TAXES. 
1.  Where  in  an  action  a- 
gainst  the  sheriff  and  his 
sureties  for  failing  to  col- 
lect the  County  Taxes,  it 
appeared  from  the  record, 
that  "  twenty-two  Justi- 
ces" were  on  the  bench, 
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Avheii  the  taxes  were  as-  ?     TENANT  AT  WILL. 
sessed  ;    Held,    that    the ;  The  estate  of  a  tenant  at 


Court  must  intend  that> 
these  were  a  majority  or  \ 
the  whole  of  the  Justices } 
of  the  County,  and  there-  i 
fore  the  taxes  were  pro*  \ 
perly  imposed.  Slate  v. ' 
Mcintosh,  as ) 

2.  This  is  different  from  the  I 


will  is  determined  by  a 
demand  of  possecsion  by 
the  owner,  and  also  by  his 
own  conveyance  in  fee. 
Howell  V.  nofwelU        496 


TOWNS. 


cases,  in  which  the  law  ;  1«  The  commissioners  of  an 
requires  a  certain  number  \     incorporated  town  have 


of  Justices  to  be  present,  \ 
when  a  tax  is  imposed,  ( 
and  the  record  does  not ' 
shew  that  the  requisite) 
number  was  present.  Ibid,\ 


TENANTS  IN  COMMON. ; 

1.  When  one  of  two  tenants 
in  common  of  a  tract  of: 
land  is  in  possession  of  the  \ 
tract,  and  his  co-tenant;^ 
makes  a  demand  of  the ) 
whole  tract,  his  refusal  to  ^ 


no  right  to  impose  any 
taxes,  bat  such  as  are 
expressly  authorized  by 
the  Act  of  incorporation. 
Comms.  of  Ashevilh  r, 
Meansy  406 

2.  A  power  to  enact  bye- 
laws,  &c.  for  the  good 
government  of  the  toWki» 
of  itself  confers  no  right 
to  levy  taxes.    Bnd. 


TRESPASS. 


comply  with  that  demand  \  1.  Where  land  is  subject  to 
is  not  to  be  considered  as* )     entry  and  has  been  grant- 


evidence  of  an  ouster  of) 
his  co-tenant.  Meredith  I 
V.  Andres.  5 

2.  More  especially  is  this 


ed,  the  action  of  Trespass 
Q.  C.  F.  lies,  although  the 
land  is  covered  with  wa- 
ter. Smith  v.  Ingram^  175 


the  case  when  the  demand )  2.  One,  who  is  in  the  actual 
is  made  by  one  professing  \     or  constructive  possession 


to  claim  under  the  co- 
tenant,  but  of  whose  title 
the  tenant  in  possession 
knows  nothing.  Ibid. 
3,  Nor.  when  the  person  so 
claiming  enters  into  pos-) 
session  and  is  turned  out  > 
by  a  writ  of  forcible  entry  \ 
and  detainer,  can  this  be  { 
considered  an  ouster  of; 
ibc  CO  tenant.     Ibid,         \ 

i 


of  land,  may  recover  dam- 
ages from  him,  who  dis* 
possesses  him,  tho'  not  in 
posseasion  at  the  time  of 
the  action  brought.  No 
ulterior  profits  or  damages 
can  be  recovered,  until  ho 
regains  the  possession; 
and  then  the  law,  by  re- 
lation, would  adjudge  him 
to  have  been  in  possession 
from  the  first  ouster*  4nd 
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entitle  him  to  damages  for  < 
aJU  Ae  time  the  defendants  \ 
vmmgtnlly  held  the  lands. ! 


9.  In  o^rder  to  entitle  one  to  s 
maintain  trespass  quare) 
ekoisum  f  regit,  where  he  \ 
has  no  ocenpation  of  any 
part  of  the  premises,  he 
must  shew  a  title  in  him- 
self flrem  which  the  law  J 
can  dedace*  that  construc- 
tively»  he  has  the  posses- . 
sion,    Cohoon  v.  Simmons, '} 

188 

4.  The  plea  of  liberum  tene-  c 
meniwn  in  an  action  of^ 
trespass,  q.  c.  f.  admits^ 
^e  facty  that  the  plaintifi'c 
was  in  possession  of  the  - 
close  described  in  the  de- ; 
elaration,  and  that  the  de- 
fendant did  the  acts  com-  \ 
p4ained  of,  raising  only; 
the  question  whether  the 
close  mentioned  was  the 
defendant's    freehold    or 
not.      CHlchrist     v.    Mc- 
Laugldint  310) 

5.  A  frfaintiff  may  recover 
damages  for  a  wrongrul 
eotry  upon  his  land  by  a!^ 
disseisor,  although  he  may 
not  have  regained  posses- 
sion of  his  land  at  the 
time  of  the  action  brought ' 
Ibid. 

6.  Where  a  tenant  claims  c 
by  a  disseisin,  ripened  in- 
to a  good  title  by  lapse  of 
time,  be  must  shew  an  ac- 
tual)  open  and  exclusive 
possession  and  use  of  the 
land  as  his  own,  adversely 
to  the  title  of  the  deman- ) 
dant.    It  mast  be  known  < 


< 


to  the  adverse  claimant 
or  be  accompanied  by  cir- 
cumstanees  of  notoriety* 
Ibid. 
7.  Where  a  person  intends 
to  place  bis  fence  on  a 
particular  line,  but  acci- 
dentally places  a  small 
part  of  it  on  land  claimed 
by  another,  this  will  not 
be  a  possession  adverse 
to  such  claimant.     Jbid. 

See  Damages. 


TROVER, 
Where  the  defendant,  in 
consideration  of  a  debt  be 
owed,  agreed  to  let  the 
plaintiff  have  a  bed  and 
iurniture  of  the  value  of 
•28,  but  no  particular  bed 
and  furniture  were  con- 
veyed or  deliveretl,  and 
afterwards  the  defendant 
refused  to  deliver  any  bed 
and  furniture  ;  Hetd\  that 
the  action  of  trover  would 
not  lie  for  the  plaintiff. 
Jonrs  V.  Morns,  S70 


TRUSTS. 
See  ExBcuTioN}*. 


USE  AND  OCCUPATiaX, 
1.  In  an  action  for  use  and 
occupation,  where  it  ap- 
peared that  one  P,  had 
leased  the  premises  to  the 
defendant  for  the  year 
1 844,that  in  the  latter  part 
of  that  year  he,  with  the 
knowledge  and  consent  of 
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the  defendant,  rented  the 
same  to  the  plaintiff  for 
the  year  1845,  who  leased 
a  part  of  the  same  premi- 
ses to  the  defendant,  who 
occupied   them  and  held 

.  them  under  the  plaintiff. 
Held  that,  if  this  was  a 
case,  in  which  attornment 
was  necessary,  the  defen- 
dant had  attorned,  and  at 
all  events  was  liable  to 
the  plaintiff  for  the  rent. 
Cooke  V.  Norris,  213 

Held,  further,  that  the  defen- 
dant having  abandoned 
the  premises  before  the 
end  of  the  year  1845,  and 
no  specific  contract  being 
proved  as  to  the  time  he 
should  enjoy  them  and  the 
premises  being  a  wharf 
and  ware-house  in  a  com- 
mercial town,  it  was  pro- 
perly left  to  the  jury  to  say 
for  what  time  the  parties 
intend od  the  lease  to  con- 
tinue, and  the  Court  could 
not  non-suit  the  plaintiff, 
because  his  action  was 
brought  before  the  expira- 
tion of  the  year.     Ibid, 


USURY. 

1.  Where  an  usurious  loan . 
is  made  to  A  as  the  avow- ; 
ed  agent  and  for  the  bene- 1 
fit  of  B,  the  declaration; 
must  state  the  loan  to  have ; 
been  made  to  B.  Joties  v. , 
Herndon,  79 

2.  Though  in  a  declaration  ^ 
for  usury  it  is  proper  that 
some  day  should  be  stated 
as  the  day  of  payment  of  | 


the  usurious  interest,  yet 
it  is  not  necessary  to  set 
forth  the  true  day  of  pay- 
ment, inasmuch  as  it  is 
inunaterial  when  the  usa- 
rious  interest  was  paid,  if 
before  the  commencement 
of  the  action.    Ibid. 

3.  It  is  only  necessary  to  set 
forth  truly  the  time  for 
which  the  forbearance 
was  stipulated  in  the  con- 
tract of  loan.     Ibid. 

4.  When  a  person  loaned 
•SCO  at  a  premium  of  280 
beyond  the  lawful  inter- 
est, and  afterwards  took 
the  defendant's  bond  for 
$932  80  being  the  princi- 
pal and  interest  on  the 
8800  loaned  and  the  pre- 
mium of  $80 — and  he  also 
gave  a  separate  note  for 
$93 — and  the  declaration 
in  a  qui.  tarn,  action  al- 
leged that  this  93  was  for 
the  usurious  interest  on  a 
loan  of  $932  90  cents. 
Held,  that  the  evidence 
did  not  correspond  with 
the  declaration,as  the  usu* 
rious  interest  reserved 
was  for  the  loan  of  $800. 
Pipkin  V.  Bond,  118 

5.  Where  the  contract  for 
the  loan  of  money  is  made 
in  Georgia,  it  will  bear 
Georgia  interest,  though 
the  note  for  the  amount 
loaned  be  executed  in  this 
State.     Davis  v.  Coleman, 

424 

VENDOR  AND  VENDEE. 

1.  The   circumstance,   that 

the  vendor  was  informed, 


\ 


IMDEK.  SST 


before  the  eompletion  of  ^ 
the  contract*  that  the  ven«  ( 
dee  intended  the  place  as  ^ 
a  residence  for  his  kept ' 
mistresst  does  not  vitiate 
the  contract.  Armfield  v. 
Tate,  258 

f  •  The  law  annexes  no  con- 
dition that  the  title*deeds 
shall  be  given»  before  a. 
suit  can  be  commenced  on  \ 
a  note  given  for  the  pur- ! 
chase  money.    Ibid.  \ 


of  information  are  aHlw 
open  and  accesnible  to 
each  party*  Hudffins  y\ 
Perry,  lOS 


WARRANTY. 
An  implied  warranty  can- 
not extend  to  aefects, 
which  are  visible  and  a- 
like  within  the  knowledge  5 
of  the  vendee  and  the  ven- 1 
dor,  or  when  the  sources  ^ 


WIDOW. 
Where  a  testator  dies*  hav- 
ing made  no  provision  by 
his  will  for  his  wife,  and 
that  wife  is  a  lunatic  un- 
der the  care  of  a  commit- 
tect  she  cannot  claim  hj 
petition  any  portion  of  the 
testator's  estate,  becanae 
she  is  incapable  from  want 
of  reason,  of  dissenting 
herself,  and  her  commit- 
tee has  no  authority  by 
law  to  cntar  a  dissent  in 
her  behalf.  Lewis  v.  Lewie;, 
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